


MAHOMMEDAN LAW 


$ e COMPILED FROM 


AUTHORITIES IN THE ORIGINAL ARABIC. 


A d OQ Ey. E " 


- CONTAINING THE LAW RELATING TO 


— 


GIFTS, WAKFS, WILLS, PRE-EMPTION AND BAILMENT, 


BY 


SYED AMEER ALI; MA. CLE. 


BARRISTER-AT-LAW ; A JUDGE OF HER MAJESTY'S HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL ; AUTHOR OF ** THE PERSONAL LÀ SOF THE MA4OMMEDANS, " 


' THE STUDENT'S HANDBOOK OF MAHOMMEDAN LAW," ‘THE LIFE AND TEACHINGS OF 


MOHAMMED, OR THE SPIRIT OF ISLAM," ** A CRITICAL EXAM?NATION 
OF THE LIFE AND TEACHINGS OF MOHAMMED,” &e. &c. 


* 


. SECOND EDITION, 


-— — — — ——— 


y 


Calcutta 


— SÁ al Xue eus- 
— —— ilie Mussulnian Law hold PINK AND CO. 
without a mâlik (propr? 1892. 


beings is God's free gift to them ; and that when a man creates — 


[ a 


il. 


iy ` 











LAW), te \ l 
who may be appointed, 330 ^». sey. 
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a oer may be appointed, when, 
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may be removed for breach of trust, | 
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wakf funde and may sell or ex- 
change the same, 371. 
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| property, 630. e 
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| 635. 
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| the supervisor of a wakf, 310. $ 
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| portion of wakf money, ib. 

his duties as supervisor, id. 
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wakfnamah, 419, 432, 618, 632, 655. 
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introduced into India by the Mahom- | 
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definition of, 589, 
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ity (Hanafi Law), 590. 
right of — comes into operation 
upon the completion of the trans- 
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w), 607. 
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xifts, Wak/s dnd Wills formed the subject of 
tures for 1884, and, to some extent, the present 
garded as a reprint of those lectures, but it pos- 
features of its own, which, I venture to think, entitle 
igher position than that of a mere second edition. The 










THE law relating t 
my Tagore Law 
work may be 


Introduction has been altered and considerably amplified; the 
Shiah Law relating to life-grants and limited estates in general 
is fully discussed ; the Chapters dealing with the “Hanafi Law 
relating to W 'akfs have been almost completely re-written with 
quotations from the most important authorities ; those dealing with 
the Shiah Law of Wakf have been amplified; and the subject of 
Pre-emption and Bailment has been addéd. The Chapters in 
the old Lectures on the Hanafi Law of Wa£f were founded chiefly 
on the Aadd-ul-Muhtür and the Fatâwa Alamgiri. For the 
present work I have consulted nearly thirty recognised standard 
authorities and have embodied their statements in my compilation. 
/ Additional extracts are given in the Appenais. * 

The law relating to Wak/s is to the Mahommedans of India, from 
every point of view, the most important branch of their legal 
system. Not only does it form an essential part of their religion, but _ 
the existence of their principal families is dependant upon it. I 
have, therefore, endeavoured in these "pages, to he best of my 
ability, to state clearly and precisely what the Mussulman Law is. 

In some places I have rendered the term “wakf” as trust, 
in others, as dedication 'or consecration. Ryan, C. J., in the 
case of Doe dem Jaun Beebee v. Abdollah Barber, used the latter 
* expression, and M. Tornouw, in his Droits Musulmae, has done 
ES the same. Properly analysed, it will be found that the word wakf 
combines all the ideas conveyed by these different expressions 
The Mussulman Law holds that there can be no milk (property 
without a mâlik (proprietor), that all property owned by human. 
beings is God's free gift to them; and that when a man creates 
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@ teed, he transfers the mulé (the ownership in “ the substance o£? 


— "he thing ") to the Almighty, on the condition that the usufruct X tu E 
- shonld be Applied to the benefit of His creatures, whoever — 
may be. It will thus be seen-that the word combines the d 
ments of trust, dedication and consecration. Fronfone point of 
view, Gal is the owner of the substance (asl), the recipients of 
the benefaction being His creatures ; in another sense, He is the 
trustee op their behalf. The giuticalli is a mere manager ; he has 
- no power of mortgage, sale or lease over the wakf property, even 





ais. 


e lr a necessity, save and except so far as is provided in the wakf- 
namah. His position is more analogous to that of a manager 
of a minor's estate than to that of a trustee in the technical sense. 
I mention this here in order to prevent any misapprehension. 

The work has been carried through the press under great pres- 
sufe of other duties, and I fear some misprints have passed 

."hnoticed^and uncorrected. For this I must ask th® indulgence 
of the public. . 


E45 Attention is especially invited to the corrections noted in 
the Corrigenda for pp. 220 and 231. The mistakes arose in conse- 
quence of two or three words being mistranscribed in the MSS. eopy 
of the Fath-ul-Kadir lent to me by the Patna Oriental Library, 
which I discovered on comparing it with a printed copy placed in 
my hands the ofhr day. The corrections make no difference in 
the sense ; off the coifffary, they accentuate the force of the obser- 
vation I made on the strength of the passage, for it shows that 
a wakf by a Moslem in favour of his children, with a reserve for » 
_the poor, is unquestionably lawéul. 
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INTRODUCTION, 


= 


Ix India, the Legislature has preserved intact the laws of the 
Mussulmans in all matters relating to inheritance and to disposi- 
tions of property. Excepting the special statutes which are of 


general application and which are properly speaking municipal 






laws, there is no lex loci in this country. In India, the law is, in the 
main, personal. This not only addsto the difficulty of legislation, | 
but considerably enhances the risk of failure in the administration 
of justice. In the case of the Mahommedan Law especially, clothed 
as it is for the most part in the garb of an unfamiliar language, it. 
is often extremely difficult to ascertain and apply its principles, 
And it is on this account that latterly considerable. reluctance has 
been evinced by some of the Judges in this country to give effect 
to the principles of the Mahommedan Law; and the English Law has 
been invoked either to cut down or to explain away tie" meaning of 
the Mahommedan Law. To me, these indirect endeavours td' repeal 
the laws of the Mussulmans, so far as they are preserved by the 
British rule, seems to be in direct conflict with the spirit of British 
legislation. - 

The British Government at the commeneement of its ascendancy 
in this country assured to the inhabitants of India by a selemn Act 
of Parliament the full enjoyment of their laws and customs. One 
of the objects of that Act! as stated in the Preamble, was “ that the 
inhabitants should be maintained and protected i in the enjoyment of 
all their ancient laws, usages, rights and privileges." Had the ques- 
tion been res integra, it would have been fairly open to contention, 
"whether it was ever the intention of the Legislature to make any 
change in the personal laws of the inhabitants of this country, 
of UON race or creed. Regard, however, Re — [BE the 


* 21 Geo, III, cap, 71. 
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decision in the case of .Mwsleah v. Maitia: Mhd other casos]. = — = 
would appear that the tendency of the Courts has been to restrict — = 
the operation of the personal laws, in the main; to Hindus and Ma- — — 
hommedans. The provisions of 21 Geo. III, cap. 71, have Been re- — = 
peatedly re-enunci: — in later statutes in Englarfd and India, and are — 
ndw substantially embodied in the Bengal Civil Courts Act (Act VI - | 
of 1871). and * constitute one of the most important guarantees given — 
to the people of India by the British rule."? The attempt to restrict 
the operativ e effect of section 17 to “succession and inheritanee," is 

as distinctly opposed to the wording of the section itself as to the == 
entire course of decisions and the intention of the Legislature. The 
word * dealing." in fact, would include dispositions. Besides, the 
Degislature has declared i express terms, that when there is no 
special enactment governing any particular question, the Courts of 
Justice should be guided by rules of equity and good conscienee,and — — — 
&e well-known Judges of the High Court of Calcutta, STEER and ~ = 
Leviner, JJ.. have held that it is in conformity with equity and 
good conscience, that, as between Mahommedans, all questions 
relating to dispositions of property should be governed by the 
Mahommedan Law. In JZohorooddeen Sirdar v. Baharoollah 
Sirear, those learned Judges expressed themselves in the following 
terms :— 

* Tt is conended by the pleaders for the plaintiff, special repom — — — —— 
dent, that the — — Law is not applicable to a contract of = 
the nature before the Court ; that according to section 15, Regu- — 
lation IV of 1393, it is only on questions of inheritance, Mat 
and caste that the Court is called upon to decide in conformity to = 
the Mahommedan Law. and that the present matter before ti Jo ies 
not being s of the nature above expressed is to be decided by tl | 
dinary rules of equity and good conscience. In answer. — — 
may be remarked that the Courts of this country have i 
applied in practice, the*Mahommedan Law to a variety ot oe si 
other than those coming under the denomination of- inheritane 
marriage, caste, and even if immemorial and recogr YT ci 
did not legalize the action of the Courts, it eannot be s ; N 
this Court en to Mahommedans their. own des they 
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otherwise than aflminister justice according to equity and good 
conscience." 

_A similar contention was raised in the case of Yusuf Al: v. 
the Collector of Tippera, but the learned Judges (GARTH, C. J. 
and MacDowNErr, 3.) decided the question before them on the basis 
of the Mahommedan Law. & : 

It has been emphatically recognized by the Bombay High 
'ourt that the Mahommedan Law should be applied in the con- 
struction of deeds dealing with property executed by Mahom- 
- medans, whatever may be the language in which the disposition is 
made.? And in the case of M. HM. Azimunnissa Begum v. Clement 
Dale, Mr. Justice Bittleston dealing with the question whether 
13 Eliz., cap. VI and 27 Eliz., cap. IV were applicable to Hindoos 
and Mahommedans expressed himself thus: “In Morton's Cal. 

Rep. 358, there is a semble that the statute (which is Zn par 
materia) 13 Eliz., cap. VI, appears to be considered as extend® 
ing in Indis; and in a ease arising entirely between British sub- 
jects, other than Hindus or Mahommedans, I am disposed to think 
that in accordance with the reasoning in Freeman v. Fairlie (1 Moo. 
I. A., P- 305) and the Mayor of Lyons v. The EB. hu Ch id., p- 175, 
the statute 27 Elizabeth ought also to be so considered. But the 
gift in this case was by a Mahommedan to a Mahommedan, and 
any question as to its validity must, I think, be decided by Ma- 
hommedan Law. It is true that the defendant" ie not a Mahom- 
medan but an European British subject, and the persons from 
whom he claims, 7.^.. the Nawab’s creditors, were adso in one case, 
viz. ns respects Turnbull’s Garden, not Mahommedans, but East 
Indians, who would be governed by English Law ; but this cannot 
affect the plaintiffs title. The provisions of the Charter of the 
Supreme Court is that ‘in the cases of Mahommedans, their inherit- 
ance and succession to lands, rents and goods, and all matters of 

= contract and dealing between, party and party, shall be determined 
= = by the law and usages of the Mahommedans ; and when one of the 
parties shall be a Mahommedan by the laws and usages of the de- 
E But that dass not mean that whenever the defendant in 


-—À 










= — E Gunga v. Tharar Mulla, 1 Bom. High Court Reports, p. 71, per 
| Sausse,C. J. See also Fatima Bibee v. The Advocate- General, Y. L., 6 Bom., : 
"s Rage Ri amd Gosain v. Gosain, 6 Moo. I. A., p. 81. — 
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a suit is an European British subject, no law Dut the law of Bog 


land shall be applied to ascertam the validity of any past transac- 


tions which may be brought under consideration in the suit. Tts 


only éffect, as I apprehend, is this, that when a dealing take? place 


between two parties, of whom one only is Mahommedan, and a suit 


is brought in, respect of that transaction, the dispute between these - 


parties is to be decided according to the law of the defendant. 


Thé transaction on which the plaintiff's title depends, was, howeyery 


between Mahommedans only, and though the donor afterwards 
dealt with persons not Mahommedans, and not subject to Mahom- 
medan Law, the plaintiff was no party to any such dealing, and she 
cannot by the Nawab’ s acts be rendered subject (as regards her 
* property) to any other than the Mahommedan Law."! 

In Moonshee Buzloor Ruheem v. Shumsoon-nissa Begum, the 
Judicial Committee of the Privy Council dealing with certain 
_ *Sremarks of the Judges of the High Court of Calcutta, refusing to 
follow the Mahommedan Law in that case, made the following 
observations :— 

“Their Lordships most emphatically dissent from that conclusion. 
It is, in their opinion, opposed to the whole policy of the law in 
British Tndia, and particularly to the enactment already referred to 
(Reg. IV of 1793, Sec. 15), which direets, that in suits regarding - 
marriage andeoaste, and all religious usages and institutions, the — 
Mahommedan Les with respect to Mahommedans, and the Hindu 
Laws with regard to Hindus are to be considered as the general 


rules by which: Judges are to form their decisions ; and they an 
conceive nothing more likely to give just alarm to the Mahom- 


us 


medan community than to learn by a judicial decision that the 
law, the application of which has been justly secured to i 
be over-ridden apn a question which so materially conce 
domestic relations.” 

Of all systems of laws the Islintie system rides f from. 


f grow 


historical point of view, the most interesting phenom tan "p 
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time within which it attained its —— developmen ni a 


position as one of the most important. juridi sten tems in 
civilized world. EU 
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. 

The grand superstructure of Islamic jurisprudence is founded on 
the Koranic laws and the traditional sayings: of the Prophet, but 
much of the coping-stone was supplied at Bagdad, în Bokhara, in 
Syria, in Andalusia and Persia. In another work I have pointed 
out that the domestic laws of Islim have a great analogy to the Rab- 
binnical Law. Similarly, many of the conceptions of the Saracenic 
jarists, who flourished in the full tide of Moslem glory and ascen- 
dancy, bear a strong and startling analogy to the rules of the Roman 
Civil Law on cognate subjects. Often the analogy is so startling as 
to make the careful and critical student ask himself whether it arises 
from mere accidental coincidence, or is it the result of mutual action 
and reaction? Considering the close proximity of the two nations 
and their frequent contact in schools and eolleges, as in the field and 
in the hall, it is impossible to suppose that Byzantine ideas exercised 
no influence on the legal conceptions of the Arabian jurists. 


P dat. 
The unhappy schism, which at this moment divides the Isl&mie Shia¥ and 


world into the two great sects of Shiahs and Sunnis, owed its ori- 
gin to secular causes which led ultimately to a wide divergence i in 
their juridical conceptions. It originated with dynastic questions, 
and grew into a Separation on doctrinal and legal points. The 
great Sunni sect is divided in its own bosom into four schools ; and 
the doctrinal and legal differences among them are as great as 
between the Shiahs and any one of the Sunni schools? and yet they 
are not regarded by each other with the same bitterness # collec- 
tively they regard the Shiahs. The reason is plain, and is to be 
found in the reception which the two sects accorded to the doctrine 
of the /mámate. . 


Sunni. 


The question of the Zmédmate, that is “the spiritual headship of Imámate, 


the. Mussulman Commonwealth," forms the distinctive feature of- 


difference between the Sunnis and the Shiahs, and gives a cha- = 


racteristic complexion to the juridical doctrines of the two schools. 
The Shiahs repudiate entirely the authority of the Jamdat, (or 
the universality of the people,) to elect a spiritual chief who should 
supersede the rightful claims of the persons indicated by the Foun- 


der of the Faith, whilst the Sunnis regard the decisions of the 


assemblies, however obtained, as of ecumenical importance. The 
question came up for discussion and settlement immediately on the 


decease of Mohammed when it became necessary to elect a Caliph - 
or successor to the Prophet to assume the leadership of Islâm. The 


- 


* 





; schools dates virtually from this epoch. The willingness. of k 
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Hüshimites, the kinsmen of Mohammed, zntintsit 
belonged by right to Ali as one who had been pointed 
Prophet as his successor. The other Koreishites, who were ; al 
tionally hostile to the Bani Hashim, insisted upon procee — b 
election. Whilst the Bani Hashim were engaged in the c obsequ 
of Mohammed, Abü Bakr was elected to the office of Caliph by 
votes of the Koreish. Ad E 
Aba Bakr died in the third vear of his Caliphate! — As süt- 
ceeded by Omar ( Under this Caliph the song juc — 
of Syria, Egypt and Persia was achieved by the Moslems. "Upon 


his decease — Caliphate was offered to Ali on condition th at he 


1 


should govern in accordance with the precedents established by 
two former Caliphs. Ali declined to accept the office on tho 
terms, declaring that in all cases respecting which he | o and t no 
positive law or decision of the P rophet, he would rely upon tis | own 
“Jttde ment. This notable declaration forms another point « of ditte fer- 
ence between the Shiahs and the Sunnis. The Caliphate was t ! 
offered to Osmân who consented to the terms imposed by tt — 


toral body. The legal divergence between the Sunni and. the Sma 


to follow implicitly the precedents established by Abü L T ; 
Omar, without any question as to their applicability to he 
varying exigcrcies of human life, impressed a distinctive cl ch ara 


upon tha Sunni *&lóctrines. Both Aba Bakr and Omar had me 


Ld 


their Caliphates deferred to Ali's exposition of the law; ar — 
ments were invariably given according to his interpretatio ion o 
traditions. Osman seems to have set a different example. 
well-intentioned but weak chief, governed entirely we his. s seen 
and kinsman Merwan, ——— a Cabph himself, v le: 
a short and troubled reign, by the revolted Egypti s soldi 
by Mohammed the son of Aba Bakr.” Upon his death h Al 
elected to the Caliphate: His accéssion was i igna | fo 
fierce revolts on the part of the opposite - factione The or 
was headed by Ayesha, the daughter of Aba B was s ur 
without much diffieulty ; the other was more idt ce ssl a i 

had, durin i uring his lifetime, appointed one of his | kinsm: ni 

the son of Aba Sufián, to the Governorship c of. Syria. 
_ tions chief — in the murder of — in op] 
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his own aggrandfsement ; and the insurrection raised by him proved, 
indirectly, the cause of the many disasters which have befallen 
* Islam. Defeated in several consecutive battles, he appealed to ar- 
bitration which was agreed to by Ali with the object of avoiding 
further bloodshed? Abdi Misa al-Ashaáry was appointed arbitrator 
on behalf of the House of Mohammed, and Amr-ibnzal-Aás on be- 
half of Muáwiyah. Amr persuaded Aba Misa that, with the view 
of healing the wounds which the differences between- Adi and Muå- 
wiyah had inflicted on the Moslem world, it was necessary to set 
aside both chiefs and elect another Caliph. Abi Misa agreed to 
the suggestion, and on the people assembling to hear the verdict of 
the arbitrators, he pronounced the deposition of both Muáwiyah 
and Ali. He was followed by Amr-ibn-al-Aás, who declared fhat 
he agreed with Abüà Misa in deposing Ali, but that he confirmed 
Muawiyah in his office. The boldness of the artifice, and the shame- 
lessness with which it was carried into effect struck with diem—— 
those who had seen in the arbitration a means for preventing further 
bloodshed in Islam. This proceeding of Amr-ibn-al-Aàs exasper- 
ated the Fatimides, and both parties separated vowing undying 
hatred towards each other. Ali was shortly after assassinated whilst 
engaged in prayers in a mosque at I&üfa.! His assassination enabled 
Muawiyah to consolidate his power both in Syria and Hijaz. 
Until the accession of this chief to the office ofthe Caliphate, 
which the stern virtues of the early Caliphs bad sanctified and 
== adorned, no distinctive appellation was assigned to or assumed by 
— either party. The partisans of Ali were known simply as the Banü—- 
— Hashim. Under Muawiyah, the followers of the House of Moham- 
=— med began to be called * Shiahs " or “adherents ; "7? whilst the 
... partisans of Muawiyah were called Amawis. When the Abbassides 
.  . acquired the dominion, the faction which advocated the principle 
—  — — . of election in preference to hereditary succession adopted the name 
— zr: Spi Ahl-i-Sunnat wa Jaméag (* People sof the Traditions and the 
— erh 7.5 "The F atimides- opted green, the colour of the 
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— es v 1 a the | Jawahir-ul-Kalims the term “| — is explained as meaning “a 
— — — r of the true doctrine." " 
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Prophet, as the symbol of their cause ; the Bani Ommeyya, n! 
other hand, assumed white for their standard. Up to this time tl ; 
divergence between the two factions was chiefly political a and EM — 
dynastic. Their doctrinal and legal differences began now to — F | 
the type and proportions thev retain at the presént moment. - 2 
Shiahs reject not only the decisions of the CEcumenical ‘oun — 
but also all traditions not handed down by Ali or his immedi: ate 
descendants—those who had seen the Prophet and held familiar 
intercourse with him. X3 
Though the Mahommedan Law purports to be founded essentially — 
on the Koran, most of the rules and principles which now regu ate 
the lives of Moslems are not to be found there. It undoubt Aly 
contains the germs of the fundamental principles which regulate 
the various relations of life ; the religious, civil, and criminal laws ie 
which provide for the constitution and continuance of the -— 
Mines: ; and even of political rules and social economy. ‘The — 


* 


1 
RE 


absence of a systematic arrangement, which has frequently | E ee 
considered as its greatest defect, is explained by the circumstance 
that it was gradually built up during the lifetime of the Propk iet. 
The moral principles and the legal rules, which make up the ` work, 
were enunciated, not simultaneously as a completed Code of I 
but in accordance with the exigencies of the moment — the 
passing requirements of each special case arising in the midst « fa i D 
simple and — society. > 


their booi effect depen on the degree of harmony e > * ting 
e between them and the laws of the Koran. Thus, these rac idit Ee 
which seem to be in conflict with the positive directions in t -— ow 
are considered to be apocryphal. The process of elimination: : s cor 
ducted upon certain recognised principles fonnded upon eal rule 

and definite data. These ° ‘rules have acquired a d 
among the Mutazalas, who have eliminated from the 3 si 
z (the holy traditions,) such alleged sayings of the I : 
de peared — and out sf harmony. — ev 


te to his race. Am. 
xri co NS Sunnis, on ik other hand, — their doctrin 
of M traditions, ; ee. — the concordant de 
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successive Caliphs and of the general assemblies, (Ijmáa-i-Ummat,) 
as supplementing the Koranie rules and regulations, and as almost 
equal i in authority to them. 
According to the Sunni doctrines, the sources of the Mahom- 
medan Law are invariable in their order and limited in their number. 
With reference to these fundamental bases of jurisprudence, as they 
are called, there is little or no divergence among the several 
branches of the Sunni school, though-they differ much in fheir 
mode of interpretation and exposition of the laws. (1) The Koran ; 
(2) The Hadis or Sunnat, (traditions handed down from the Pro- 
phet) ; (3) the Zjmâa-i- Ummat, (concordance among the followers); 
and (4) the Kiyâs, (private judgment,) constitute the bases upon 
which Sunni jurisprudence is essentially founded. The Hadis (pl- 
Ahádis) embraces (a) all the words, counsels, and oral laws of the 
Prophet (Karel); (b) his actions, his works, and daily practices 
CFyI) ; (c) and his silence (Takrir) implying a tacit approbstfén ` - 
on his part ‘of any individual act committed by his disciples. The 
rules deduced from these subsidiary sources vary considerably in 
respect of the degree of authority which is attached to them. If 
the rules, or traditional precepts, are of publie and universal noto- 
riety (Ahádis-i-mutwáttiréh,) they are regarded as absolutely authen- 
tic and decisive. If the traditions, though known publicly by a 
great majority of people, do not possess the charzeter of univer- 
sal notoriety, they are designated as Ahddis-2-Mashhire ; whilst 
the AkAbár--wáhid, which depend for their authenticity upon the 
authority of isolated individuals, have little or nô value "attached 
— to them. Thus, every tradition purporting to be handed down by 
the contemporaries and companions of the Prophet, regardless of 
— their actual relationship to him, is considered to be authentic and 
| genuine, provided certain arbitrary conditions, framed with the 
view of testing the value of personal testimony, are complied with. 
== | (3) Jjmáa -i- Ummat implies general*concordanee. Under this 


= . . .. collective name are included all the apostolic laws, the explanations, 
c glosses, and decisions of* the leading disciples of the Prophet, 
—— 








— = especially of the first four Caliphs (the A luidáfd-s- Füshidin) on 

=. ——— civil and criminal mattes. | 
= (4) -Kiyás, the exercise of private judgment forms the principal 

E -point of difference among the four sub-divisions of the Sunni Pu 

: i | of jurisprudence, | 
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The Shiahs do not admit the genuineness of any tradition not — 
received from the AAl-i-Bait, (“the People of the House, j consstng 
of Ali and Fátima and their children, and repudiate entirely the — — 
validity of all decisions not passed by their own spiritual leaders E 
and Imáms. In the application of private or analytical judgment, 
and in drawing conclusions from the ancient precedents, they also = 





differ widely from the Sunnis. = 

The persecutions to which the Shiahs have been, from time to 
time, subjected,—have created a marked impression upon their 
legal conceptions regarding the connection between the secular and | 
the spiritual power.—the Church and the State.! Partly in conse- -—— 
quence of the mysterious disappearance of their last Imam, and 
the existing belief that he is still alive and will reappear to over- 
throw the enemies of Islim, and partly owing to the frequent 
repression from which they have suffered, the Shiahs have entirely 

Xxeciated the secular from the spiritual power. In Shiah coun- 
tries, the Church and the State are entirely distinct from each 
other- Though a Shiah sovereign bows to the authority of the 
Mujtahids, (expounders of the law.) he submits to them not so 
much as spiritual chiefs, but rather as counsellors whose views 
should be adopted in secular matters as the reflex probably of the 
opinions of the invisible Leader or Imám. Until the Saffavian = 
sovereigns made the Shiah creed the State-religion of Persia, it was 
the religton of a»persecuted and hated sect. 

The effect of this separation of the spiritual from ihe: tempua 
power is most clearly marked in the doctrine of escheats. Accord- = 
ing to the Shiahs there is no escheat to the Bait-ul-Mal (the publie — — 
treasury). The idea of a Bait-ul-Mal is ** abhorrent¢’ to the Shiah — 
creed. All escheats, which occur only in cases where the dee ss 
leaves no possible heir, go to the spiritual Imam, and in his : 
(ghibat) to his representative, (the Mujtahid,) who distributes 
proceeds among the poor of the intesiate’s native city. 

The Shiahs are divided into several sub-sections ; for exampi 
the Asn@ Aasharias or Iméimias, (the followers of the twelve. : [mám: 
the Zsmailias, the followers of Ismail, one of the sons of E. — 


Jaafar as-Sadik (the sixth Tran), the Zaidias, the £ = 
— 
ES 
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> : D'Ohsson, Tableau Generale de V Empire Ottoman. ER 
7? See The Spirit of Islâm, p. 176. I Es 
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Emm . allegorists), &e. They differ from each other not so much on the 
= interpretation of the law as on doctrinal peints. The school of the 
— Mutazalas, an offshoot from the Shiah branch, bears the closest 
= = analogy to the early Medinite school of the Fatimide Imáms. The 
E rise of Mutazalaism forms one of the most interesting features, m 


= the history of Islám.! It originated in the secession of Wasil bin 
Aata, a contemporary of Abü Hanifa, from the doctrines taught by 
Imam Hassan al-Basri (of Bussorah). * 

Hassan was educated in the school of the early Fatimide philo- 
sophers and the liberality of his views contrasted remarkably with 
- that of his age. Wasil had imbibed his knowledge at the same 
source, but he separated from Hassan on the. question of free-will 
and predestination, and founded a school of his own. His dis- 

ciples have, from the fact of his secession, assumed the designation 

of Mutazalas or AAl-ul-Itizál (Dissenters or Protestants). Proceed- 
ing upon the lines of the Fatimide philosophers and approprixtfn g 

the principles which they had laid down, Wasil formulated into 
theses the doctrines which constituted the basis of his difference 

from patristieism generally. His impulsiveness often led him to 

—— — ^  overstep the bounds of moderation in his antagonism to intellectual 
tyranny, yet the general rationalism of his school rallied round 
— his standard the most advanced and cultured minds. Imam 
= " Zamakhshari, (the author of the Kashshåf.) Abul” Massan Ali al- 
| Masáüdi.? ** Imam, historian and doctor," Mirkhond and Klíondemir, 
authors of the Rouzat-us-Safu and Habib-us-S/yar were all Mutazalas. 
There can be no doubt, that the moderate Mutazala$ represented the 
. views of Ali and the most liberal and learned of his early descend- 
. ants, for the doctrines of the Fatimides bears the closest analogy to 
P those of the school founded by Wásil and reformed by Zamakhshari." 
» It is ; a well-known fact that the chief doctors of the Mutazalas were 


r : Fatimides themselves or were educated under the Fatimides. 
; . 
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Rs 1 Bee The Spirit of Islâm, p. 6097 — — S 

^ E £ great writer who has been styled the Herodotus of the East, was not only a 

— we at 
a me 

EE E PUT "Ther ez ar ig Hor of the Kashsháf, a ow important, learned, and well-rea- 

m )ne: d comm Y Lenta z on the Koran — production the like of which," says lbn-i- 

K — 12. — before appeared on the interpretation of the Koran.” 

, Tmám Zamakhshari was born in 1075 A. C. and died in 1144 A.C. - = 
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— The “ far-famed " author of the Wierd j-nz-<ahed, “ thé field of gold.” This 


— sopher, a historian and a — — but a voluminous writer on Shiah 
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The Mutazalas maintain that justice is the animating principle — 
of human actions, justice being the embodiment in action of the — 
dictates of reason. They maintain further that there is no eter- — 
nal, immutable law as regards the actions of man, and that the divine - 
ordinances which regulate his conduct are the result of individual | 
and collective dev elopment ; that, in fact, the commands and the — 


prohibitions, “the promises and the threats," which have been pros = 
mulgated among, or held cat, to mankind, have invariably been in —— — E 
consonance with the progress of humanity, and that the Law has — 
always grown with the growth of the human mind. The doctrines = 
of the Ahl-ul-Itizâl were adopted by Abdullah al-Maman. He and — | 
his two immediate successors strived to introduce the Mutazalite — 
philosophy and theology throughout the Moslem world. Unfortu- =~ 

nately for Islâm, patristicism proved too powerful even for those EI 
sovereign pontiffs and the triumph of a factitious orthodoxy, op- = 





q to all improvement and progress under the bigot Mutawwakkil, : 
led eventually to the downfall of the Caliphate. s 
The Indian Shiahs are chiefly Asn@ Aasharias or Imümias. The 
Khojahs of Bombay are Jsmailias, but they may well be left out of. 
consideration, as on legal questions they are for the most part gov- — 
erned by Hindu customs.! The Asndé Aasharias are divided into two | 
sub-sections, the AkAbéri and the Usül/, namely, (1) those who adhere - | 
blindly to the interpretations of the Mujtahids (the jurists of their — 
school), znd (2) those who absolutely deny the influence of author- — | 
ity on matters of opinion unless such authority should be in harmony — 
with the dictates of reason and judgment.? The Usilis allow the — 
exercise of A7jós (private 3udgment) on every legal question, : — 
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as will be seen hereafter coincide in this respect with the princi — z 
Sunni school. The Usélis follow the Mutazalite interpretatio | ot oe => 
the law and the doctrine of evolution. ESO 


In A. H. 905 (A. C. 1499), Shah Ismail Saffavi, the — EN dei pe: 
of the Saffavian dynasty, “adopted the Shiah doctrines = 


.tional religion and law of the Persians, which have continued so fro m 


that period until the present time, notwithstanding : the vog pd fi rt 


ons Cx 


E Shieji - Hassan v. Datu Marji Khoja, 12 Bom. Reports, * 
Hirbai v. Gorhai, ibid, p. 294. The Borahs, who are also Ism 
tinct from the Khojahs, and when not governed by customs az 
Asna- Aasharia Law. 

? See The Spirit of Islâm, p. 511 et seq: 
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stitute the Sunnitreed. Until the return of Humâyûn from Persia 
in the year 1555, the Shiahs were confined chiefly to the kingdoms 
of Bijapur and Golconda. The Bahmaniand Aadil-shahi sovereigns 
were Shiahs, and with the doctrines of the Persians they had also 
borrowed Persian” culture. When Humáyün returned to Indja 
after the death of Shér Shah Suri, he is alleged to haye come back 
pledged to introduce the Shiah doctrines in return for the Persian 
support. Whatever truth there may he in this report, there ‘can 
no doubt that many learned men accompanied Humaydn to this 
country and established themselves here. Shiahism began to spread 
among the people, though the State-religion continued to be Sunni. 
Shah Shujah, Shah Jehan's second son, was a Shiah. In 1847, 
King Amjad Ali Shah made the Shiah religion the State-religion 
in Oudh. 

There are now many Shiahs in Hijáz, and in the eastern portions ' 
of Arabia. Historically, the Shiah school dates further back thai ~ 
that of the Sunnis. 

The four principal schools of law among the Sunnis, named after 
their founders, originated with certain great jurists to whom has 
been assigned the distinguished position of Mujtahid Imams, namely, 
Expounders of Law par excellence. By virtue of their learning and 
their eminence, they were entitled not to be bound in the interpreta- 
tion of the law by any precedent, but to interpret tt» according to 
their own judgment and analogy (kyás). Thouglt the doctrines of 
these schools are essentially the same as regards fundamental 
dogmas (usi/), they differ from each other in the respective weight 
allowed to £yás, and the application of private judgment in the 
interpretationeand exposition of the law. 

The founder of the first distinctive juridical school among the 
Sunnis was Abii Hanifa. He was born in the year 80 of the Hijra 
(Hegira), during the reign of Abdul Malik ibn Merwan, was edu- 
cated in the Shiah school of -faw, and re@eived his first instructions 
in jurisprudence from the Imám Jaafar as-Sadik (the sixth Imam of 
the House of Mohammed). He received his knowledge of the tradi- 
tions from Aba Abdullah ibn al-Mubárak and Hamid ibn Sulaiman. 
This great jurist often quotes the Fatimide Imam as his authority. 
On his return to his native city of Küfa, though he continued to 


remain a zealous and consistent partisan of the House of Ali, he 
seceded from the Shiah school of law, and founded a system of his 
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 Abü Yusuf. He has left a number of works upon which c comm 
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own diverging completely on many important points from the doe 
trines of the Shiahs : and vet so close is the resemblance between — 
his exposition of the law and their views, that there is no reasón — | 
to doubt the source from which he derived his original iüispudm E = 
tion. The latitude which he allowed to private judgment in the = = r 
interpretation of the law seems to be unquestionably a reflex of the — 
opinions of the Fatimide doctors. Abi Hanifa died in the year E 
A. H. 150. The school which he founded goes by the name ot = 
Hanafi, and is in force among the major portion of the Indian 
Mussulmans, among the Afghans, Turkomans, almost all Central 
Asian Mahommedans, the Turks and Egyptians. In faet, his school 
owns by far the largest number of followers. Abi Hanifa's teach- 

infs were amplified, illustrated. and explained by his two great — — 
disciples, Abû Yusuf and Mohammed. : 

Aba Yusuf (Yaakub ibn Ibrahim al-Kûfi) was born in A. H. 13 
tte. 731). and died at Baghdad in A. H. 182 (A. C. 198): He | 
was a pupil of Aba Hanifa and was first appointed to the office of | 
Kazi of Baghdad by the Caliph al-Hádi ; subsequently he was raised 
to the dignity of Kazi-ul-Kuzzat or Chief Justiciary by the Caliph | | 
Hàrün ar-Rashid, being the first who held that high office. = 

A collection of the decisions of Abà Yusuf was published under = 
the auspices of the Vizier of Haran, Jaafar ibn Yehya Barmaki, 

(the Barmecide.) and hence called the Fatáwa-i- Barümika. Itis == 
frequently referrsd to by the text-writers. E — 

Abü Abdullah Mohammed ibn Hussain ash-Shaibani was born at —— 
Wasit in Mesopotamia in A. H. 132 (A. C. 749) and died at Rai 
in A. H. 187 (A. C. 802). The Imám Mohammed, as he is mot 
generally called, was a fellow-pupil of Aba Yusuf under A 
Hanifa, and on the death of the latter pursued his studies u mc 


































taries have been written by some of the foremost jurists v Y 
Hanafi*school. | Ee 
So far as secular law is concerned, the two disciples h Jas 
completely the fame of their master and their aut fority in : 
poral matters is undisputed. Sir William Jones says, “ that ta ee g 
Aba Hanifa be the acknowledged head öf the prevailing sect an 
has given his name to it, yet so great is the vene tio | 
Yusuf and the lawyer Mohammed that, when they bc 
their master, the Mussulman J udge is at —— 
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the two decisions* which. seem to him the more consonant to reason 
and founded on the better authority." ! 

Whatever may have been the view in former times regarding 
the r&pective authority of Abü Hanifa and his disciples, there is a 
general consensus” of opinion among modern Mussulman lawyeys 
that his dicta should be followed on/y in religious matters. In the 
Hamédia it is stated that * the Fatwâs (decisions) are given primarily 

 aecording to the doctrine of Aba Hanifa. next according to Aba 
Yusuf, next according to [mim Mohammed, next according to 
Ziffer, and then according to Hassan ibn Ziyad. It is said that if 
Abü Hanifa be of one opinion and his two disciples of another, 
the Mufti is at liberty to choose either, but the preceding rule must 
be observed when the Mufti is not a scientific jurist (and therefdre 
not competent to judge of the opposite opinions). This view is 
expressed in the Kinia. In judicial decrees. however. a preference 
is given to the doctrine of Abi Yusuf (who was an eminent Jude). 
for Imam Sarakhsi has declared it safe to rely upon Aba Yusuf in 
judicial matters, and that the learned have followed him in such 
cases, though if there be a difference between the two disciples 
whoever agrees with Aba Hanifa should be preferred. The joint 
opinion of the disciples may also be adopted, though different from 
that of Abü Hanifa, if the difference appear to proceed from a 
change of human affairs (lit. a change of men and alteration of 
times); and modern lawyers are agreed that the?dectrine of the two 
disciples should be adopted for adjudication in matters of civil justice.” 
Dealing with the duties of the Mufti (Jurisconeult and Judge). 
Kazi Khan speaks thus, “if it is a question on which our masters 
are disagreed, then it must be seen whether any of the disciples is 
in agreement with Aba Hanifa. In that case, the opinion of Abt 
Hanifa and of that disciple who agrees with him should be adopt- 
ed, because the arguments are strong on their side.~ If both the 
disciples disagree from Abit Hanifa, then it must. be considered 
whether their disagreement arises from change in the times, that is, 
_ whether the defision should be in accord with the requirements of 
|. . the especial cireumstances of the time and place and people : when 

— that is so, the opinion of the two disciples should be followed, for 
. there is alwaysia change in the conditions of mankind. Jn matters 


e > x = * * EL * s 
. — 1 Sir William Jones's Works, Vol. III, p. 510; 1, Harrington's Analysis, 
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pertaining to civil tran — contracts, and such like, the views of — 
Abii Yusuf should lx adopte d. e: RE 
For the last six centuries it has been universally — 
among the Hanafi Sunnis that Fafwüs or judicial decrees shou d 
be delivered according to the opinion of Abü Yusuf in all natter m = 
relating to dispositions of property ; whilst the views of Mohammed: = 
should be generally followed in questions of inheritance. Nee = = 
ease of Doe dem Jaun Bibee and another v. Abdullah Barber? ona 
question relating to the law of wak/s, the Supreme Court, — 
C. J., and Grant, J..) held that, according to the modern doctrine of — 
Mahommedan decisions and lawyers, Abii Yusuf's opinion was tobe — 
considered the better law. 222 = 
After Aba Hanifa and his two disciples, the next in authority 
among the Hanatis of India are the Imam Ziffer ibn al-Hüsi ju 
Judge at Bussorah or Basra, where he died in A. H. 158 (A. qu 
771159; and Hassan bin Ziyád. These lawyers were contemporaries, 
friends and scholars of Aba Hanifa, and their works are quoted as — 
authorities for that Imám's doctrines in matters upon which the - 
two disciples are silent.’ | 
The legal works which have for the last eight centuries — 
regarded as binding authorities among the Hanafis are — 
divided into two groups, viz., (1) Text-books, and (2) es — 
Decisions which-pass under the name of Fatdwa. ie 
Among, the Henafi jurists and text-writers the following are 
most noted :— ot 
Abü Bakr Ahmed ibn Omar al-Khassáf was the author of | 7 
most celebrated of several treatises known by the name of 4dab-u& 
Kaz (the Duties of the Kazi or Judge). He died ie A. Hs 261 
(A. C. 874). The most esteemed commentary on Khassaf’s 4 idáb- 
ul-Küzi is that of Omar ibn Abdul Aziz bin Mázeh mmonl 
called Hussim Shahid, who was killed in A. H. 536 (A. C. 3 L., 
Al-Khassáf will be frequently referred to in the following p: J 
Aba Jaafar Ahmed ibn Mohammed at- Taháwi is one of the nu: 
merous commentators on the Jémaa-as-Saghir of Imám Moha ammet 
He also compiled a synopsis of the Hanafi doctrines call dled tt 
Mukhtasar-at- Taháwi. Both works are quel as i — Les 


= 


|! Fatâwa-i-Kâzi Khân, Vol. B pl. z Fulton’s Reports s p. 3 
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they are not easily available in India. At-Tahawi died in A. H. 321 
E (A.C. 9328). | Ša 
: Al-Kudüri (Aba Hussain Ahmed ibn Mohammed) is another 
eminent jurist. His Mukhtasar! is a work of great weight and 
authority in India." * Indeed it is in such general repute that Haji 
Khalifa, when speaking of those several works which gre emphati- 
cally designated by autonomasia, * Al-Kitab" or *the Book, says 
- that if in matters connected with jurisprudence such expression be 
used, it signifies the Wukhtasar al-Kuduri.”* It is a general treatise 
on law and contains upwards of twelve thousand cases. It is only 
natural that a work of such celebrity should have been commented 
upon by numerous writers : several of the commentaries upon it are 
quoted in the Futdra-i-Alamairt. Al-Kudari died in A. H. 428 ~ 
(A. C. 1036). 

There is a well-known commentary on the Wukhtasar-al-Kudurz7, 
entitled aj-Jouvharat-un-Nayireh, sometimes called aj-Jouharateč- | 
Munirah. Barthe says that this work, though of later date than the 
fleddya, is more valuable in some respects. I have made use of the 
Jouharat-un-Navireh as well as the other commentary on the Mukta- 
sar called Siraj-ul- Wah. 

= Shams-ul—-Afmmah Aba Bakr Mohammed as-Sarakhsi, the author 
- of several commentaries upon the Jémaa-al-Kabir and the Jémaa- 
as-Saghir of the Imam Mohammed and other works, whjlst in prison | 
— — at Uzjand compiled a law-book of great merit erttitled the Mabsút.- 
— —. He was also the author of the most generally quoted of his many 
— works entitled al-Mukit, compiled from the , the Ziyâdat 
— — andthe Nawâdir of the Imám Mohammed. The Muhit of Sarakhsi 
== |J. is regarded with great veneration in India, and I have referred to it 
~ frequently in this work. 
— - Burbân-ud-din Mohammed ibn Ahmed also wrote a Muhit which | 
E — known in India is not so highly esteemed as the Muhit-1s— 
 Sarakhsi. The work of Burbán-ud-din Mohammed is commonly | 
— E: known as the Muhit-ul-Burha@n and is taken principally from the 
| Mabsüt, the Jamaas, the Siyar and the Ziyddat of the Imim 
M ohammed. The author also utilized the Nawâdir of the same 


"to: rin composing his work. 
“The Shaikh Aala-ud-din Mohammed S bands — 


— — 


= [EORR . ? Frequently referred to in the — 5 = EER; z 
ass 2000? Morley’s Digest, I, Introd, p. cclxv. = : — — E 
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compendium of Al-Kudüri's .Wukhtasar which he entitled the Tuhfa 
-ul-Fuktahü. The work of Aala-ud-din was c ommented upon by his — SS 
pupil Aba Bakr ibn Masüd al-Kashani who died in A. H. 587 (49D 
1191). This comment is entitled Badá/a-as-Sanüia. Both Che test 
and its comment are frequently referred to as authorities. 

"The 77ed.i5a is one of the most celebrated treatises on Hanafi Law. 
It is a commentary on the Badéia-al-Mubtada ; and both the text 
and comment are from the pen of Bürhán-ud-din Ali ibn Aba Bakr 
al-Marghinani, (of Marghinan, in Ferghana;) who is said to haye 
spent thirteen years in compiling the 77edáya. He died in A. H. 598 
(A. C. 1196). 

The J7iediya has been illustrated by a large number of commen- — 
t&ries, the first of which was written by Hamid-ud-din Ali al-Bokhart, 
who died in A. H. 667 (A. D. 1268) and is a short tract entitled the 
Fawüid. The glosses of the Hedaya, which are most reputed im 
India, are the -Vhfiya, the Jndya, the Ghana the Kiya, | 
and the Fath-al-Kadir. = 

The first of these the Nihûya was composed by Hiina = 
Hussain ibn Ali, who is said to have been a pupil of Burhán-ud-din 
Ali. It is important as supplying the omission of the Law of 
Inheritance in the Hedya, although the chapter on this subject is | 
supposed not to be equal in authority to the Faráiz-us-Sirajtyah. | = 

There are two commentaries on the Medâya entitled the Inaya, but — 
the one more goda monly known by that name was written by the — 
Shaikh Akmal-ud-din Mohammed ibn Mahmûd, who died in A. Bo 
186 (A. C. 1384). The GAait-ul-Bayan and the Kifaya are by — 
the same author, Imám-ud-din Ameer Katib bin Ameer Ont = E 
Both works are extremely valuable and give not only the authors — — 
own comments and observations, but also the substance of os e “= | 
commentaries. The Kifâya was finished according to — S dof 
lifa in A. H. 747, (A. C. 1347). Both these works have prove © — 
great assistance to me in the compilation of the following ges. 
By far the most important of these commentaries is the # * 
Kadir. Itis a commentary merely in name, for it cont ins * 
opinions, dicta and decisions of the highest Judges and * 
explaining, illystrating and elucidating the principles. of. he Han z 
Law as stated by Burhán-ud-din Ali. It also shows the develapm EE 
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Fath al-kadiv lil-aajâs al-Fakir by Kamal ud-din al-Siwási, com- 
monly called Ibn Hammam who died in S. H. 861 (S. C. 1456) is 
the most comprehensive of all the comments on the 77idayah, and 
inclides a collection of decisions which render it extremely useful.” 
Naturally, L have utilised this work to a great extent and refer to 
it frequently in my compilation. The //ed@ya was translated into 
Persian and subsequently into English by Mr. Hamilton under 
the auspices of Warren Hastings. e 
Another work which I have made use of for the purposes of my 
compilation and which is regarded as a work of considerable autho- 
rity in India is the Ramz-ul-Hakark, a commentary on the Kanz- 
ud-Dakaik, a book of great reputation among the Hanafis of India, 
by Allimah al-Aini Badrud-din Mahmüd. Another commentary ` 
on the Kanz-ud-Dakaik highly thought of in Sunni countries is 


the Bahr-ur-Rüik by Allàmah al-Zain ul-aabidin ibn Nujaim al- 


Misri who died in A. H. 970— À. C. 1562. e 

Another"work of authority is the Tas-hil, a commentary on the 
Lataif-ul-Tsharat by Imam Badr-ud-din Mahmád. I have also made 
use of this book. 

The most celebrated of the law-works published in Turkey is the 
Multaka-ul-Abhar by the Shaikh Ibrahim ibn Mohammed al- Halabi * 
(of Aleppo.) who flourished under Solyman the Magnificent, and 
died in A. H. 956 (A. C. 1549). This work, w 'hicheis an universal 
code of the Hanafi Law, contains the opinions ^f the Sour chief 
Mujtahid Imáms and illustrates them by those of the principal) juris- 
consults of that school. Throughout Turkey. it is more frequently 
referred to as an anthority than any other treatise on jurisprudence. 
I have frequently referred to this work also. 

The Wultaka-ul-Abhar was published in the original Arabic at 
— in A. H. 1251 (A. C. 1835), and a commentary on 

it entitlel the Majmaa-ul-Anhar by Abdur-Rahman ibn Shaikh 
= Mohammed, commonly known by the name of Shaikh Zàádéh, was 
_ published at the same metropolis in A. H. 1240 (A. C. 1824). This 
s commentary is extremely valuable and interesting as it represents 
: = ay — the views i in vogue among the U lemas of modern Turkey. The Maj- 
a titer has been of great use to me in the compilation of 
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— 
Mulla Khusru.! who is one of the most renowned of the T Tui r 
jurisconsults complete d his great work called the Durru in k 
i A. H.883(A. C.1478). Asan authority it is second or tv e 
Multaka-ul-Abhar, and is frequently referred to in the — = 
The other class of law-w orks, biz. the Fatüwas (colle oti ons oi 
decisions) which I have made of use are the Fatáica-i-Küzi Kl an 
the Fusûl ul-Imüdia, the Kuniat-ul-Munia, the Fat@wa4-Zain t 
Fatüwa-- Durr-ul-Mukhtür, the Fatáwa-i--Alamgiri and the J 
fI-Anbrnecia and the Radd-ul- Muhtàr. E a 
The first is thus spoken of by Morley :- The Fatdwa 3-AG 
Khan. or collection of decisions of the Imam Fakhr-ud-din F — 
Mansur al-Uzjandi al-Farghani, commonly called Kazi — who 
died in A. H. 692 (A. C. 1195) is a work held in the highest 
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estimation in India and indeed is recéived in the Courts as tel q i 
authority with the Medâya of Burhân-ud-dìn Ali wèth whom Kini Nz 
e Khan was a contemporary : it is re} lete with cases of | o nmor z 
occurrence, and is therefore of great practical utility, the = 3 
espec tally as many of the decisions are illustrated by the proof: e 
reasoning on which they are founded." As Kazi Khan was him Tum ! 


"E 
-— 


a judge as well as a jurist, his decisions are of great value? 
The Fusil ul-Ima@dia consists of two portions :—The first com: 
posed by Abul Fath Mohammed bin Abt Bakr al- Marghi m 
who died at the ,end of the 7th century of the Nu he fli 
by Imam Jandl-ud<lin bin Imád-ad-din. d E 
The Auniat-ul-Minia is a collection of decisions of cons sider 
authority Sy Mukhtar bin Mahmüd bin Mohammed az- = * l 


TOI 
ar-Rija al-Ghaznuni surnamed Najm ud-din who died in 4 — * 


* 


e =Å. E 1259. zs * * 

The Faté@iwa-i-Zainia contains decisions by Zain aH E 
Ibrahim bin Nujaim al-Misri (the Egyptian) the cele brated d. 

of the Bahr ur-Râik and the Ashiah wan-2 Vasa. hey w we T 


tected by his son Ahmed ahout A. H. 970=A. C. — 
uj The Durr-ul-Mukhtâr i is a commentary on the Tai 
of Shaikh Shams ud-din Mohammed bin. »dul 


— 4 — 935 — A. C. 1586) itself a work of great au i ority ar 
E The. Durr-ul-M. ukhtür was written in A. H 1071 = A.C 
E : s ig: Sa Died in A. H. 885 (A. c. 1480). — En ; 
E = ae 3 ' D'Ohsson — me Khán on a higher footing | ti ian the 
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* Mohammed Aalá trd-din bin Shaikh Ali al-Hiskafi and is full of 
most important decisions. 
The Fatáwa-i-Alamgiri is a digest of cases compiled under the 
3 orders of the Emperor Aurungzeb Alamgir (hence the name). It is 
a work of a comprehensive nature and of great authority in India 
E and is referred to in Western works as the Hindièh. In the original; 
ihe names of the authorities from which the decisions are collected 
are invariably given with many of the reasons and often with com- 
ments by the compilers, the learned Muftis of the Court. Mr. Niell 
Baillie who has paraphrased portions of the Fatâwa-i-Alamgiri has 
- omitted altogether the authorities and often the comments and 
| reasons, with the result that the reader unable to get at the original 
finds a certain amount of incoherency and sometimes divergences 
which do not appear in the Arabic. 

The Fat@wa-i-Ankirdwia is a collection of the decisions of Imam 
al-Ankiráwi by the Shaikh -ul-Islàm Mohammed bin al - Husstin 
who died in "A. H. 1098— A. C. 1686. : 

By far, however, the most practical and well-reasoned work of 
this class is the Radd-ul-Muht@r,) a commentary on the Durr-ul- 

z Mukhtar, by Mohammed Amin (the Syrian) who flourished under 
== Amurath IV. The Radd-ul-Muhtdr is certainly esteemed now-a- 
= days as the best authority on Hanafi Law. It contains a critical 
resumé of previous decisions, the opinions of the mest important 
earlier legists, with a full account of the recognised and accepted 
principles in modern times. I have greatly utilised this work in 
the following pages. Another commentary on the Ju rr-ul-Mukhtár, 
which I have also quoted in this book, is the Tuhfat-ul-Akħiår. 

The foundes of the second school of law among the Sunnis was " 

(Abt Abdullah) Malik ibn Ans, whose tenets are in force in North- 
ern Africa, especially in Morocco and Algeria. He died in the 
year A. H. 179 during the reign of Haran ar-Rashid. The best 
— — known writer on the tenets of this schoo* was Sidi Khalil, whose 
— —— — work has been translated into French by M. Perron 
_ ander the patronage of the French Government. 

2 = Je Sháfei was the founder of the third school. He was born at 
-Ghizah in E in the same year in which Aba Hanifa died. He 
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eu among the Indian Mabommedans, the Shdmz or Syrian on — | 
e author being a native of Damascus. : K 
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died in Egypt in the year A. H. 204 (A. C. 819) during the Cali- — 
phate of Al-Mámun. He was a contemporary of the Shiah Imam = 
Ali ibn Musa ar-Reza. Shafers doctrines are generally followed 
in Northern Africa, partially in Egypt, in Southern Arabia, iff Java 
and the Malayan peninsula generally and among the Mussulmans É 
of Cevlon. His followers are also to be found among the Borahs 
of the Bombay Presidency. Among the Shafei works of repute 
are the following :— | : — a 
(1) The Mukhtasar of Abt Khoja : : 
(2) The 7ukrib of Shams-uddin Abi Abdullah ibn Kásim al- 
Ghazzi. 
(3) The Muharrar of Abul Kasim Abd-ul-Karim ibn Moham- 
med ar-Ráfi ; and ' : 
(4) The Minháj-ut- Talibin of Mohi-ud-din Abi Zakaria Yahya 
ibn Sharaf an-Nawáwi (who died in A. H. 676). This work has 
been recently published with a learned translation into French by 
M. Van Den Berg, under the authority of the Dutch Government. 
[t is a noticeable fact that Shafeism is spreading among the 
Indian Mussulmans. | 
The fourth school was originated by Ibn Hanbal. He flourished — — E: 
during the reigns of al-Mámün and his successor Mutassim b'illàh. | 
These two Caliphs were Mutazalas. Ibn Hanbals extreme fanati- = 
cism, and the persistency with which he tried to inflame the bigotry — 
of the masses ageiilst the sovereigns brought him into trouble with — x 
the rulers. He died in the odour of great sanctity in the year A. Hue 
— — 


211. Ibn Hanbal and his patristicism are responsible for to- —— : 


m d 


ill-success of Maman in introducing the Mutazala doctrines — 


ran 


throughout the empire ; and for the frequent outbursts of poni — 
secution which deluged the Mahommedan world with the blood of — 
Moslems. EDS 


Aba Hanifa, Malik, Sháfei and Ibn Hanbal are the founders o0 —— — 
the four orthodox schools among the Sunnis (the MazáAil i-avbaajé — . 
Their doctrines, as already stated, are essentially the same as ega ie 
the fundamental dogmas (usél, ) though they differ from each of her 


in the application of private judgment and in the interpretation and = 
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exposition of the Koran. cll 

Mâlik and Ibn Hanbal, almost entirely, exclude the exe: = 
prívate judgment in the exposition of legal principles. They ar 
wholly governed by the force of precedents ; they do not ad 


. AP 
a 
Za 


dmat the 
» . 

e. 
- 


e 





INTRODUCTION. 23 


validity of a recourse to analogical deductions, or of such an inter- 
pretation of the law whereby its spirit is adapted to the special 
circumstances of any particular ease. — Sháfei less speculative than 
Abii Hanifa is more enlightened than Malik and Ibn Hanbal. His 
followers, are however designated equally with the Malikis and 
Hanbalis, AAl-ul-hadis (traditionists par excellence)? 

The exercise of private judgment, consecrated by the Prophet 
and adhered to strictly by his immediate descendants, had induced 
the development of a liberal spirit among the Fatimides and this 
had its legitimate influence on the mind of Abà Hanifa. The value 
which he and his early disciples attached to the exercise of Avyds 
is proved by a series of passages given in the Fatáwa-i- Alamgivi. 


The followers of Abà Hanifa are styled AAI-ur-va wal kiyds k 


(people of judgment and reason). 


Ibn Khaldün, one of the greatest critical scholars and jurists 


among the Mussulmans, speaks thus of the latitude given to reasom 
or analytical judgment by the followers of the several Sunni schools. 
“The science of jurisprudence forms two systems, that of the fol- 
lowers of private judgment and analogy (AAl-ur-rai ical kiyas,) who 
were natives of Irák and that of the followers of tradition, who 
were natives of Hijáz. As the people of Irak possessed but few 
traditions, they had recourse to analogical deductions and attained 
great proficiency therein, for which reason they "were called the 
followers of private judgment ; the Imam Abit Hanifa sho was 
their chief, had acquired a perfect knowledge of this system and 
taught it to his disciples. The people of Hijaz had for Imam; 
Malik ibn Ans and then Ash-Sháfei. Some time after, a portion of 
learned men disapproved of analogical deductions, and rejected 
that mode of proceeding, these were the Z@/iris or Uteralists (fol- 
lowers of Abu Dáüd Sulaiman), and they laid it down as a principle 
that all points of law should be taken from the Nwsús (text of the 
Koran and traditions) and the Jjméa (urfiversal concordance of the 
ancient Imams).” 

The early Hanafi jurists declared in explicit terms the necessity 
for the exercise of private judgment in the exposition of the law 


and the administration of justice. And in this they approached 


: : — the doctrines of the Usüli Shiahs. 
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Et uut ! See The Spirit of Islam, p. 518. cA IC 
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Razi-ud-Din Nishápuri has declared in his Muñit, “Tf the con- — — i 
current opinion of the Companions be not found in any ease, which | — 
their contemporaries may have agreed upon, the Kazi must be — — 
guided by the latter. Should there be a difference of ofinion | — 
betwen the contemporaries, let the Kazi compare their arguments - — 
and adopt the judgment he deems preferabie. If. however, none . —— 
of the authorities referred to be forthcoming and the Kazi be æ 
person capable of analogical deduction (Jjtehad), he may consider m z 
his own mind what is consonant with the principles of right and justice, — 
and applying the result with a pure intention to the faets and cir- - 
cumstances of the case, let him pass judgment accordingly." Abü = ~ 
Bakr ibn Masüd al-Kásháni has stated in the Badâia, * Where E | 
thefe is neither written law nor concurrence of opinions for the 
guidance of the Kazi, if he be capable of legal disquisition and a 
have formed a decisive judgment in the case, he should carry such | 











vers may differ in opinion from him, for that which upon deliber- _ 
ate investigation appears to be right and just is accepted as such in — 
the sight of God." And again, a third passage may be quoted to = = 
the same effect from the last mentioned work ; ‘If in any case the — ER 
Kazi be perplexed by opposite proofs, let him reflect upon the case = = 
— determine as he shall Jonan right, or for Lec certainty: e 
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the iumnents st’ him — as appears just."! These —— = 
furnish the amplest reply to the absurd attacks- whieh have p = 

been leveiled against Islim, that it does not contain within it — 
elasticity or the germs of development, for its laws are stereotypt — 


ig. 
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and cramped. A E 
Unfortunately, the conception which has obtained a hold o Ung 
Sunni world, that Zjt/hád? or authoritative exposition of lav a x: 
analogical deductions or the exercise of judgment, — nt 
third century of the Hegira, has exercised a most pernicious ef 
on the promotion and advancement of the Mahommedan t comm * 
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ties governed by the Sunni doctrines. The modern Sanne 





; —— Anio: III, p. 383, | 
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The word Jj Jj'ihád signifies, in its most common — a 20 eee 
accomplish a thing, the making a great effort ; but in speaking 


denotes the bringing into Operation the whole capacity of: forming 2 pir 
judgment relative to a legal proposition. | 
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nise three degrets of Zjtthad The jurists of the first order are 
supposed to have possessed a total independence in the exposition of 
the law. They constituted, as it were, a connecting link between 
the L@w and their own disciples, who had no right to question their 
exposition of the^Koran, the Sunnat and the Zjmâa, even when 
apparently at variance with those elements or sources of jurispru- 
dence. The Mujtahids of this high degree flourished in the first 
three centuries of the Hegira, and as they fixed the law upon cer- 
tain defined lines the exercise of private judgment soon ceased to 
be acknowledged.? Some later doctors, Az-Zahiri and As-Suyiti, 
for instance, claimed the right, but public opinion having com- 
x3 menced to run in a channel made for it by authority rejected the 
claim advanced by them. Henceforth there is a complete subju- 
gation of private judgment to blind precedent. 

Those Mujtahids, who had arrived at the second degree of Zjt/had, 
= possessed the authority of solving questions not provided for-by 
the authors of the chief sects, and were the immediate disciples of 
the acknowledged Mujtahids of the first class, who, in some in- 
stanees, allowed their pupils to follow and teach opinions contrary 

io their own doctrines and occasionally even adopted their views. 
: Those who had attained the third degree of /jtshad were em- 
Hs powered to pronounce decisions upon their own proper authority in 
—— - . . ^al cases not provided for by the founders of the segts or their dis- 
| ciples. Their decisions were, however, to be fotn4ded upgn a com- 
_ parison of the Koran, the Sunnat and the 7jmáa, taken conjointly 
with the opinions of the Mujtahids of the first and secon classes, 
and they were not authorised to controvert their published doctrines 
either respecting the elements of the law or the principles derived 
therefrom. The Mujtahids of the third class were required to 
possess a perfect knowledge of all the branches of jurisprudence 
| according to the doctrines of all the schools, and this class comprises 
Fae large number of doctors of greater or less celebrity, some of 
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. whom were raised to the rank during their lifetime, but the greater 


- — portion after their decease. 
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— — As a title the term Mujtahid has long since fallen into disuse 
s | amongst the Sunnis. 
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1 205 0 2? Futára-i-Kázi Khan, I, p. 1. 
3 See Note II at the end of the Introduction. j — E 
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The present stationary condition of the Mahommedan nations, as : 
compared with their rapid progress in the early centuries of Islam, 
is due principally to this conception regarding Jjtihâd, and the” 
general view that no person, who has not attained to that factitious 
eminence or empirical stage of juridieal knowledge possessed by 
the Mujtahids of the first three centuries, can aspire to freedom of 
legislation or liberty of judgment. 

Among the Shiah communities, also, the same blight has fallen 
over the ideas of men by the introduction among the common folk 
of the Akhbari, in preference to, or supersession of, the Usál; doc 
trines. The freedom of judgment allowed by the latter school gave 
ample scope to social progress and moral development. 

The Akhbdri submits himself implicitly to the law as enunciated 
by its constituted expounder called in Shiah countries the Mujtahid, 
and rejects all liberty of thought or reason. 

This suppression of the human mind has naturally given birth to 
that movement in Islâm, symptoms of which are perceptible on all 
sides and which are so full of the most hopeful auguries for the 
future of the Moslem world.  Sháfeism seems to have shaken off its 
ancient fetters, and now stands forth in the presence of the Sunnis 
as the embodiment of those aspirations for moral regeneration and 
legal reform which are agitating so many minds in Islâm. In India, 
under the nanrs*of Rafaa-eddainism, it is measuring strength with 
Hanafisnz in its very strongholds; whilst Mutazalaism is spreading 
rapidly amongst the younger minds. 

Among the Shtah jurists the following are the most eminent:— ——— 
(1) Sheikh Mohammed ibn Mohammed ibn an-Numan Abü Abdallah, ^ — — = 
who was surnamed al-Mufid, because of his numerous pupils; b. im — > 
A. H. 333 or 338, d. in 413- (2) Sheikh Mohammed al-Hassan jmn m == 
Ali Aba Jaafar at-Tüsi, surnamed the Sheikh of the Imamite faith, — — 


— — 


(A. H. 385—460). He was the most distinguished disciple of Sheikh — — = 







Mufid, and has left numerotis works, which are regarded as authori- — — = 
tative and binding wherever the Shiah doctrines are followed; among | E 
others the Zstibsür, the Khilaf wal wifük, ( * concordances id di- 
vergences," ) the Nihâya fi bahr ul fikh wil ferâyè, and lastly the — — 
Mabsit, the most important and most erudite of all and on 5 hich — E: 


— 












TL Ga ee ee - Á - r = = 
' On this point see m - s FEX. 
y Life and Teach Mohammed, or the Spirit of 

Isl@n, pp. 281—289, cachings of Mo Ey * E gc 


e 
e. 
VA 
" Su * 
— e el 
LA Y 





INTRODUCTION. AT 


there exist no les? than eighty commentaries and glosses. He was 
an enlightened and liberal-minded lawyer and his views are far in 
advance of many of his successors. (3) Sheikh Syed Murteza Abu'l 
Kásinf Ali ibn Abi Ahmed al-Hussaini, a descendant of the Prophet 
surnamed ** al-Huda ” (“the guide to the way of salvation"). He 
was also a pupil of Sheikh Mufid and was one of the most prominent 
lawyers of his times. His views, which are decidedly more in confor- 
mity with modern thought and the requirements of an advancing 
civilisation, are chiefly in force among the Usülis. One of his 
works which I have utilised in the compilation of the following 
pages is the Avtah ul-Intisar. 

Unfortunately, the narrow conceptions of Sheikh Najm-ud-din 
Abu] Kasim Jaafar Abi Ali Yahya, surnamed al-Mohakkik have 
gained ground among the Akhbari Shiahs and stopped all growth. 
This doctor was born at Hilleh on the Euphrates in the year 602 
of the Hegira. Al-Mohakkik exercised his magisterial and pro- 
fessorial funftions until 676, at which time he died of a fall from 
the terrace of his house. He was buried at Najaf, near the tomb 
of the Caliph Ali. He is the author of the An-Naj/, of several com- 
mentaries on the of Sheikh Tusi, and of the well-known 
work called the Shar@ya-ul-Islam  fi-masstil ul-halal wal harâm, 
(“the Mussulman Law regarding what is lawful and what is un- 
lawful,") which has been paraphrased by Baillie ane*translated by 
Querry. S — 

This work is divided into four parts: the first treats of religious 
— duties ; the second of contracts and synallagmatic bbligations ; the 
—À— third, of unilateral acts, and the fourth comprises the prescripts re- 
 lating to hunting, food, &c., and treats of the penalty applicable to 
— - crimes and delinquencies, from the point of view of canonical as 
well as eivil law. It is hardly possible to exaggerate the baleful 
—. influence of this legist among the Shiah communities which have . 
.  — Adopted his views. His literal views, Which have paralyzed all 
- ~ movement of the intellect, are chiefly in force among the 
— E — 

— ‘There are several commentaries of the Shardya in existence. 
mong these the Masalik-ul Afham by Zain-ud-din Ali as-Saili 









f mr onl ' called the Shahid-i-Sani, (second martyr.) and the Jawa- S 
Talán Shaikh Mohammed Hassan an-Najafi are by far MESE 
— and erudite. This latter work Sanai DN — — 
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commentary on the Sharadya of al-Mohakkik discusses | leg: 
questions from an independent basis, gives the dicta of other j irist: d 
and displays a critical spirit combined with a breadth of view and 
freedom of thought which would bear comparison with 
Baropean writers. It also gives references to the opinions de 
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Caliph Ali and his immediate descendants. 

Among other legal works of note are the Sarâir of Abil Makàrm — 
Mohammed ibn Idris al-Hilli, the Ghħunia of ibn Zuhra, pe à 
Maknaa and Iledaya of Abu Jaafar as-Sadük, the Vastra of Shaikh — 
Syed Murteza. the Valkhis-ul-Maram, the (3 hü yat-ul- Ahküm and — — = 
the Tahrir-ul-Ahkâm by Shaikh Allamah Jamál-uddin Hassan ibn 2 
Yusuf ibn al-Murteza al-Hilli. His ZrsAad-ul-AzAün is also a work | = 
of great merit and learning and is quoted as an authority under the aa 


name of the Jrshad-i-Allamah. = — 
The Jémaa-i-Albasi is a concise and comprehensive treatise on — 
Shiah Law, in twenty books or chapters. Itis generally considered | = p 
to be the work of Bahá-ud-din Mohammed Aamili, who died in 
A. H. 1031 (A. C. 1621). E 
The Mayatih by Mohammed ibn Murteza surnamed Muhsan, - 
and the commentary on ‘it by his nephew who was of the —J— 
name, but surnamed Hadi, are modern works — 
notice. | E 
The Rouzatel-Ahkam, written by the third Mujtahid of Oud dh, — 
consists of four“ chapters. The first chapter deals with the lav o 5d 
inheritance, most fully and perspicuously. All these works b 
to the Akhbári school. 
Another work of great merit is the Jàmaa-usha RR vh 
a grand collection of decisions and dicta published within t 
century in Persia by the leading Mujtahids of Teheran. — 
In the compilation of the following pages I have m se Is 
chiefly, the Mabsüt, the Nihâya and the Zstibsür of Imam Jaa | 
the Zntisür of Sheikh Syeá Murteza and the eric 
the Sarüir, the Ghunia, the Sharaya, the Jawtthi 
Jümaa-ush-Shittàt and the Sirat-un-Nijat of F Sheikh A 
NR — of Teheran. — 
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x er — works Sunni and Shiah, to which I ha — terre 
— — | Introduction, I have utilised a number of others s whic a e men! 
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NOTE I. 


The following passage from Mr. Justice Arnold's judgment in the great 
- .. Khoja case may, I think, prove of some interest to the students of the history 
of Mahommedanism :— 

“The general expectation of Islam had been that Ali, the first disciple, the 
beloved companion of the Apostle of Gol, the husband of his only surviving 
child Fatimá, would be the first Caliph. It was not so to be. The influence of 
Ayesha, the young and favourite wife of Mahomet, a raucorous enemy of Fati- >» 
má and of Ali, procured the election of her own father Abubekr ; to Abubekr 

= succeeded Omar, and to him Osman; upon whose death, in the year 665 of our era, 
- - Ali was at last raised to the caliphate. He was not even then unopposed ; aided 
by Ayesha. Moawiyah, of the family of the Ommaiades, contested the caliphate 
with him, and, while the strife was still doubtfal, in the year A.D. 660, Ali 
was slain by a Kharegite, or Mussulman fanatic, in the mosque of Cufa, at 
that time the principal Mahomedan city on the right or west bank of the Eu- 
1 phrates, itself long since a ruin, at no great distance from the ruins of Babylon.” 
“This assassination of Ali caused a profound sensation in the Mahommedan 
.. world. He was, and deserved t» be, deeply beloved, being clearly and beyond 
= afüpasiscn the most heroic of that time fertile in heroes--a man brave and 
_ wise. and magnanimous and just, and self-denying in a degree hardly exceeded 
| byany character in history. He was, besides, the husband of the only and be- 
. loved child of the Apostle of Gol, and their two sons Has3àr-and Hussain had 
2 $ S been the darlings of their grandfather, who Lad publicly given them the title 
— = | of ‘the foremost among the youth of paradise, 
— Ur these sons, Hassan, the elder, a saint and a recluse, on the death of his 
— T ES her sold his birthright of empire to Moawiyah for a large annual revenue 
hish duriag the remainder of his life he expendel ia works of charity and re- = 
. ligion 1 at Medina. "In. the year A.D. 669, this devout and blameless grandson of 
he Apostle of God was poisonel by one of his wives, who had been bribed to 
that wickedness by Yezid, the son of Moawiyah and the second of the — | 
ns of Da nascus," 
— thus remained, as head of the direct lineage of the ‘Apostle of Goa, i 
a, the younger son of Fatima and Ali, a brave and noble man, i in whom — 
jh of the spirit of his father.” er AI E : 
irs after his elder brother's murder in the year 680 of our era, yield- — 
—— entreaties of the chief Moslem people of Irak Arabi (or Pk 
amia) » who promised to meet him with a host of armed supporters, LU did 
E, eb x tie ess from Melini to Cufa to assert his right to the caliphate = — — 
— — He crossed the desert with only a feeble train,- è  — t. 2 
timá, two of his sons, and a few armed horsemen, — 
», then a desert pue about a epis SGA from th 
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bark of the Euphrates and in the near neighbourhood of Cafa, he found drawa — 
up to meet him a host, not of retainers, but of foes. The narrative of what — 
follows is among the most pathetic in all history. The noble son of Aland 
Fatima, the favourite grandson of the Apostle of God, after deeds of ro- 
mantic even in an Arab of that age, fell pierced through and through with the 
arrows and javelins of the cowardly assailants who did not dare to come within 

thé sweep of his arm. One of his sons and nephew had already been slain im 

his sight. His other son, his wife, and his sister were carried away captive — 
to-Damaseus. They smote off the head of the son of Ali, and paraded it in f | 
triumph through the streets Gf Cufa. As it passed along, the brutal Obeid- 
ullab, the governor of the city, struck the mouth of the dead man with his = 
staff. ‘Ab, cried an aged Mussulman whom horror and juss wrath made bold, —— — 
* What a foul deed is that !—on those lips I have seen the lips of the Apostle — — 











of God. This tragic event stirrel the heart of Islam to its very depth.” — 


NOTE II. — 

D'Ohsson, following Ibrahim Halebi the author of the Multaka, classifies the — 
Sunni jurists into seven ranks. In the first rank he places the four principal — — | 
imams; with reference to the others the classification is as follows:— — 


SECONDE CLASSE. — 

Elle compread un trés grand nombre de docteurs, dont less plas estimés sons — — — 
imam Ebn Youssouph, UImam Mahammed, UImam Zufér, PImam Mezny 6 oe = 
i Imam Bureyly. Us sont presque tous disciples de l’ZJmam Azam, dont ils suiri- o 
rent lésprit dans l'explication des differóns points de morale et ile partique, àla i 
éserve de quelques-uns, sur lesquels ils debitèrent des opinions opposées ; une — — —= | 
partie de ces variantes fut même adopté» par les juristes postérieurs, dans Jeu. —— | 
codes de jurisprudence, aiusi qu'il sera expliqué plus bas. — 

ed 






















A TROISIEME CLASSE. — 

Les doéteurs les plus notables de cette classe sont les Jmams Khassaf, Tahhawy. — — 
Fassan-Kerkehy, Schems'-ul- Eymet? ul-haulcany, Es-Serakh’sy, Fakhr’ ul Islam, | 
Pezd-wy, Fakhr'ud.dinn, et Cazi-Khaun. Us sont tous partisans et observateurs — = 
fidéles de ce qui a été genéralement établi et statué par les 7mams de la — 
classe, et expliqué par ceux de fa seconde. Lee 
Ils n'ont fait qu'éclaircir et résoudre plusieurs questidns émises ju isqu’alors 
en les développant d'après l'esprit et les décisions des quatre premiers 
Ainsi cette classe de docteurs, n'ayant rieu donné de son propre fondre e ae 
cela mérvie, désignée sous le nom de tabaka-sufla, qui signifie classe inferi EL : 
QUATRIEME CLASSE. E 

On y distingue, entre autres, Kerkky, Razy el Asshab'y. Ils portent Ia di 
mination particulière Asshab-takhridjh, pour désigner que ces juristes se s 
bornés, d'un côté, 4 donner de l'extension aux points déja — 


par les Jnams des trois premiéres classes, et de l'autre, á en is^ 7 
quences absolament dans le méme esprit. : ES ES x d 


CINQUIEME CLASSE. 
. Les Imams 5 plus distingués de cette classe, sont Eby-Hass san- CO 
Sghhib-Hidayé. On les appelle Asshab’y-Terdjihh, parce que | dex ci 
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mérite est d'avoir eompulsé les ouvrages des précédens Imams, discuté leurs 
ariantes, et fixé, par leur choix, celles qui devoient avoir la préférence. 


SIXIEME CLASSE. 

Sahk®ib-Kenz, Sihhib ul- MukAtar, Sahhib-ul- Medjhmá et Sahhib- Wikayé, sont 
les plus estimés de ces docteurs. Tout leur travail se réduit 4 exposer leur 
opinion particuliére sur le mérite des œuvres et des decisions canoniques, ües 
Imams de la quatriéme et cinquième classe. 


SEPTIEME CLASSE, : - 

Elle contient tous les Zmams postérieurs qui Sut écrit sur le culte comme sur 
la jurisprudence, d'aprés l'esprit et l'opinion de ceux des six antres classes. Tels 
sont les fameux ouvrages de Jutar-Khaniyé, de Hindiyé, d' Eb'ul Léyss, de 
Medjhma-ul-Bahh-reynn, d' Ebul-Cassim, de Kirahiyeth'ul-Fetarwa, &c. &c. On 
-donne généralement 4 tous ces écrites le nomme de Mutaralath, parce qu'ils 
sont trés-volumineux, et qu'ils traitent fort zn long de toutes les matiéres rela- 
= tives 4 ces lois canoniques. 

Cette derniere classe est censée comprende aussi tous les docteurs et tous Ie 
jurisconsultes qui étudient la science du droit, comme sont, dit le méme auteur 
les Oulemas de nos jours, décrorés, á légal des anciens /mams, des titres de 
Meschayth, de Foukahha, et d'Oulema c'est-á-dire anciens, juristes, docteurs ; 
mais jamais de celui de Wudjhtehhid ou interprètes sacrés, 


- NOTE III. 


In the Islamic system the different schools and sub-schools are so intimately 
— connected, with the different persnasions, sects or communions to which they 
| — — appertain, that when a person belonging to one communion or sect or sub-sect 
— goes over to another, his status and the dispositions made by him, as well as 
the succession to his inheritance, are thenceforward governed by the rules of 
— — - he schoolto which he now belongs. For example, a Shiah on adopting the 
z | Savni persuasion would subject himself to the Sunni Law. Soa Hanafi be- 
| coming a Sbáfeite or an Akhbári becoming an U:üli would be governed by 
the Shafei or Usáli principles as the case may be. = T 
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: CHAPTER I. . 
z THE LAW RELATING TO GIFTS. 
— Section I, 
E GENERAL OBSERVATIONS. — 
|. — —  UxDpER the Mahommedan Law, there is no distinction between 
—  aneestral and self-acquired property ; and the rights of the owner 


are absolute over both during lifetime. He may dispose of it in 

|. — whatever way he likes. But such dispositions, in order to be valid 
and effective, are required to have operation given to them during 
the lifetime of the owner. If a gift be made, the subject-matter | 
I of the gift must be made over, actually or constructively, to the = 
— donee at the time ; the donor must in fact divest himself of all pro- E 
— brietary rights in it, and place the donee so far as practicable in 
ion thereof. The power of testamentary disposition, as will 
own afterwards, is restricted to a third. — 
_ This restriction on the disposing powers of a Mahommedan is 
“refer ferred to in the following terms by the Privy Council in the case | = 
p: ar yo PES CPMENA v. Mussamut Roushan Jehan e. — 

“The policy of the Mahommedan Law 4ppears to be to prevent Rani Khujor- 


unnissa v.Ms- ——— =" 
tator interfering by will with the course of the devolution of — — — 
* according to law among his heirs, although he maf give a s SA — 
2 d portion, as much as a third to a stranger. But it also — — — 


: pea ay I iat a holder of property may, to 4 certain extent, defeat © — — 


| 
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i ' the law by giving ‘in his lifetime the whole or any — E x 
RB. to one. of his sons provided he —— M $ 


ioh is not without analogy i in corti pute 
is surrounded with conditions ues Ein — 
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Dispositions of property divide themselves under two h 
Lo) A R 

(1) Dispositions inter vivos. : 

(2) Dispositions which are in their nature testamesiil | 
which are not intended to operate until after the death of he pe 
disposing. — 

A disposition, however, made at a time when the disposer 
suffering from a disease, which is technically called dea 
(Marz-ul-mout,) is treated as a testamentary —— 
shall diseuss this in detail in due course. ! z 

The dispositions inter vivos with which we have princip 
concern ourselves are Wakf and Hiba. E- E * 


(a) A Hiba is the voluntary transfer, without conside ition, 
some specific property (whether existing in substance or s s ach 
in action). This definition will be more fully explained la er. | 

(b) A Wak is the settlement in perpetuity of the usi 
property for the benefit of individuals or for a religions | or 
purpose. In the Sunni Law, the grant of the — 
time, without consideration and resumable at will, is called an 
(commodatum).2 The distinction between Miba and a a d = 
the gift of the corpus or substance of a thing, and of th 
for a limited time, was discussed at considerable len gii yy the! 
Subordinate Jedge of Allyghur in the case of —— 
Ahmad Khan v. Ghulam Ahmad Khan, whose judgm nt pa 
sequently affirmed and adopted by both the High Court a nd th 
Council. The judgment i is so exhaustive and thorough, | that [es 
do better than transcribé a portion to illustrate ny” meaning 

* To make a person the owner of the substance o f a | 
ou consideration is a Aiba (gift), while to make him | 
the profits only without consideration is an ariat o i 
( vide’ Durr-ul-Mukhtar, Kitab-ul-hiba). In a g ft, it is 
that the donor should be sane, owner and E ge, tha 


» 





! In the Transfer of Property Act, a gift is akuna thus E s:—"G 
fer-of certain existing. moveable or immoveable property 1 y mi nade 
without consideration, by one person called the don: — o anot 
donee and acceptel by or on behalf of the donee. E E ce] 
made during the lifetime of the donor and while he - | capa 
. If the donee dies before acceptance, the gift is | void. — 


-— 
A, 


? For the Shiah rule; see post, Y ade n" Al. 
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— . given be not undivided (mushaa) and in possession of the donor, 
and that there be proposal and acceptance. A gift is not vold for 
invalid conditions ; on the contrary, the conditions are void, 

_ For example, if a slave be made a gift of, with the condition 
that the donee should set him free, the condition is void but the" 
gift is valid (Durr-ul-Mukitar, Kitab-ul-hiba). In an ariat, it is 
not necessary that the donor should be of age, nor that the thing 
given should be undivided, nor is acceptance after proposal a con- 
— dition, (-Alamgiri). In the Imadia, it is explained that the ariat 
of a joint property is valid and so are its deposit and sale, ( Durr- 
—  ul-Mukhtar, Kitab-ul-ariat). The words by which an a7/at is con- 
— stituted have a special chapter assigned to them in the Alamgir, 
and I shall copy it in this place to shew what words are used in 
giving a thing in a»/at and of what signification ; (Second Chapter 
—— Kitab-ul-ariat, Alamgiri.) If he said, ‘I have made thee owner of 
the profits of this house for a month;' or, without saying a 
month, ‘without a consideration,’ it will be an ariat. This is in 
the Fatawa of Kazi Khan. And it is valid by the words :— I 
—  — lent thee this robe, thou mayest wear it for a day,’ or ‘I lent 
thee this house, thou. mayest live therein for a year ; (Tatarkha- 
i mia). If he said, ‘I make this house of mine thy residence for 
one month’ or, if he said, ‘thy residence for my lifetime, ^ this 
= wi oe an arat; (this is in the Zahiria). And, if ‘he said, ‘I 
= made thee be borne on her for God's sake,’ it is an a»/at ; ( Fatawa 
E Ka: z Khan). And if he said, ‘my house is for thee a gift by 

y of residence,’ or ‘a residence by way of gift,’ it is an ariat ; 
is soin the Hedaya. And if he said, ‘my house is for thee. 
| ven way of'a residence,’ or “a — das way of Sadkah 
es ^ Sadkah by way of ariat, ‘a loan (eriat) by- 
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- house is for thee, if thou survivest me, — — me. itl 
sihes; -or * for thee a wakf? it is "an ariat — 
— ls — and * habas? are void ; this i is so in Badaia 
| v m -house is for thee, if thou outlivest me, and for 
"e = OU — or ‘a wakf for thee,’ it will be an ariat 

ling — Yanabia. *I made over this ass to 
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— it and feed him — — 
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‘I have given thee this tree for eating the fruit thereof’ it is an 

ariat, unless he intends a gift by it. This is so in Tamar 

Tashi. y | — 
* These are the words from which an arat is construed, and it — 

álso appear from looking at all of them that the word “wahabto~ 

(I made a gift) is not found anywhere among them. The words 

‘thibatan sukbnah" or **suknah Aibatan" which are used above do — 

not mean a gift of the substance of the thing. They are only an 

elucidation of ‘dari laka,” so that the meaning is that the house 

which is given is for residence. I shall now give those words 

which constitute a gift, and they are of three kinds :— First, those 

which are specially made (adapted) for a gift ; secondly, those 

which denote a gift, metaphorically or by implication ; and thirdly, 

those which import A/ba or ariat equally. I copy the following 

from the Alamgiri, Kitab-ul-hiba, Chapter I. ‘The words by 

which gift is made are of three kinds :—First, those which are speci- 

ally adapted or made for Aiba; secondly, those which denote hiba 

by implication or metaphorically ; and thirdly, those which may 

import Azba or ariat equally. Of the first kind there are such as 

these :—' I made a gift of this thing to thee,’ or ‘I made thee 

owner of it,” or ‘I made itfor thee,’ or ‘this is for thee,’ or “I 

bestowed upon thee or gave thee this.’ All this is Aiba. Of the 

second descriptian are such as these :— I clothed thee in this gar- 

ment," or ‘I g gave thee this house for thy lifetime.’ This 1s 4 5 

In the same way if he said ‘ this house is for thee for my age,’ F 

‘for thy age or for my lifetime’ or * for thy lifetime, so that e — 

thou art dead it will revert to me,’ then the gift will be valid and. 

the condition void. But the third kind are such as these Should —— 

he say ‘this house is for thee," or * for me if I survive thee, E ia = == 

wakf for thee,’ and make it over to him, it is an ariat accord ag t of  — 

the two, Aba Hanifa and Mohammed, and a Azba (gift) according | 

to Ab Yusuf. The above question shows that the word * v vec x » 

the meaning of which is ‘I made a gift of, is a word? ecially 

adapted for gift (Aiba), and is not used to denote a loan. Ar nd thi B. = 

is the word which has been used in the document entitled iban ec * 

(deed of gift). None of the doubtful words have been | used i. 

this document, and the words used after it are by w of adv Y 

(mashwara). There is an example in the law-books e p ' 

plicable to the present case, which makes it clear that t 
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- _ tion in dispute was one of hiba and not of ariat. This example is 
to be found in all the books, in the Hedaya, in the Durr-ul-Mukhtar, 
and in the Alamgiri:—‘ dari laka hibatan taskunahu,—* My house 
is for fhee by way of gift that thou mayest live init.’ It is a 
rule in Arabic that a verb sentence is never used as explicatiye 
(tafsir) of a noun sentence ‘dar laka fubatan ' is a noun sentence 
and ‘ taskunahu’ a verb sentence, ; ‘taskunahu’ cannot therefore be 
explicative of the preceding sentence. On the contrary, the donor 
by way of advice, counsels the donee to live in it ; and the latter 
is free to adopt the counsel or not. Among the sentences by which 
a valid gift may be made the following appears in the law-books :— 
Durr-ul-Mukhtar, * my house is for thee that thou mayest live in it.’ 
Because the words * that thou mayest live ' (taskunahu) are an advice, 
and not an explanation, for a verb is not adapted to be explicative of a 
noun. So then he counsels him in the mode of his proprietorship by 
telling him to live in it. So if he likes, be can accept the advice, 
or he may not accept it. But if it be said, ‘dari laka hibatan 
suknah? or *suknah hibatan? as mentioned in the words used to 
describe an ariat, there * Aibatan suknah’ is a tafsir or explanation 
of ownership, contrary to ‘dari laka hibatan taskunahu’ where it 
is not a tafsir. Hedaya :—If he said * by way of gift that thou 
mayest live in it,’ then as is a gift, for his saying ‘ taskunahu,’ that 
‘thou mayest live in it,’ is an advice, and not an explanation and 
it is an index of the object, unlike his saying ‘ hibatan sukrith’ for 
it is tafsir to it. In the deed of gift, the words ‘ made a gift of’ 

— and put her in possession, are followed by the dirèction that the 
— ‘sister-in-law may manage the villages and apply their income to 
- meet her necessary expences and to pay the Government revenue, 

_ this ig all by way of advice and the transaction of gift concluded 

_ with the preceding words. The words A/ba kíyá * (made a gift of); 

denote their real meaning and are made use of with reference to 

‘the villages. It is a rule in every languáge that a word is always 
understood to be used in its literal meaning, though of course when 

the literal meaning is not applicable the metaphorical one may be 

— - understood. It is not necessary to refer to Arabic books alone for 
- farther corroboration of this fact. The word gift is perfectly appli- 
able in its literal sense in the document, where these words are 
c The donor was not a minor, nor the subject of gift mushaa 
ride B There i is no reason why the word Aiba should be held 
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to mean an ariat (loan) and why, when it is clearly state 
mouzas of. Sahauli and Kamalabad are made a gift of, ‘on 
should be construed to mean that the profits of the mouzas $3 Cams - 
labad and Sahauli were given as a»/a^. On a perusal of i 1 le 
-document, it clearly appears that Faiz Ahmad Khan — en 
thought of effecting an ariat. He has used sufficient wore ds by 
which-nothing but a gift could be intended. The whole manneris ii 
.that of-a gift, and there is not even the -trace of an ariat. | e 
value of the property was fixed, the full stamp-duty was — 
lest the property should be suspected to be mushaa, or undivided; 
-and the gift vitiated on that account, he stated that ‘both 
are owned by me without the partnership. of any one else. 
using the word ‘Aiba, he declared that he had made a Ee m —— * 
confirmed it, so far as to write that neither he nor his heirs sl : — 
have any claim. At the conclusion, he expressed the uM 
docunrent by saying that he had written it -by way of-a eli 
gift. He also stated in the doeument that he had ‘made over tl 
possession to the Mussamát which is the completion of the gn qs J — 
-which is not necessary in an ariat or loan.) He made the Mussa 
-mât execute a document in the way of kabuliat (acceptance) wl 
-was necessary for the validity of the gift (not necessary in SD 
-After the conclusion of the words of the — and ¥ 
Jakat’ (end) the words headed ‘P. S. I promise" used byt 
"fendaít, further elucidated the nature of the gift and show th 
was.a /iba-luil-ewaz (gift for consideration). There i nod * 
“why all the words — not be understood in their l 
zand why -the transaction should be considered as ariat (e son 
tum), about which there is no word at all in the whole | locum n 
-The transaction. cannot be considered to be an — un essvall 
words be construed in a sense other than literal : but fc or thi i 
“must be a very strong reason, which the Court th 1l — 
:exist."! The result of the ruling or the Privy | Cou uu i 


nn 


| -appears. to me to be this, that ** where there is at an : al 
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e given à this judgment in extenso to throw in into strong re 
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— * PI * * a > * 
— — Section Il. 
— v ‘Hrpa’ or GIFT SIMPLE. . — 
— a ? * | : ; 
— Awong Mahommedans, the law relating to the subject of hiba Hia or gift x 


l = simple. 
— — possesses special importance. The principle of exclusion which "^" 


prevails in all the schools, and the absence of the right of repre- 
= + sentation, causes much hardship. For example, if a man has 
€— = t AS sons, one of whom dies in the lifetime of his father leaving 
: children, these children are excluded from the inheritance by their 
uncles. Females under the Mahommedan Law take smaller shares 
749 than sons. Under the Sunni Law especially, owing to the princi- 
p ` ple of agnacy (taasib) considerable injustice is frequently occa- 





— : - sioned which it is often the endeavour of owners of property to . 


-— -avert in their lifetime. The children of a daughter are excluded 


—— — from inheritance in favour of brother's sons. To remedy these 
= evik it has become frequent among Mahommedan families in India, 


— E. as elsewhere, to have recourse to hibas, whereby it is not only en- 
£ - deayoured to correct any such injustice as I have indicated, but 
oftentimes to give a larger share to one heir than the other. The 
(00 layfulness of giving a larger share to one heir than the other by a 
E. _ + disposition inter vivos is specially recognised in the Alamgir:. 
E  *If a man in health making gifts to his children should desire to 
ee to some of them more than to others, he may lawfully do so 
according to Abit Hanifa, when the children ie yvhose favour the 
* zh di ist bution is made are superior to the others as regards religion, 
when they are all equal in this respect it is abominable to make 
‘distinction. According to Aba Yusuf, an unequal distribution 
* ^ ay cy be made when there is no intention of injuring any 
OE he » children and as much should be given to a daughter as to-a 


| Pa m The Jatwa i is in accordance with this and it is approved. But 
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d A man | in health should give the whole of his property to one — 


d s lawful judicially, though he jg sinful for so doing. - ‘And 
cpm has a profligate son he should give him no more — 
13 ex ce : for his maintenance he — not — 
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The frequency with which Hibas are made ia India — — 
necessary that we should examine carefully the provisions of the — 
law on this subject. i 

Hiba is a voluntary gift! of property or the substance of — l | 
by one person to another so as to constitute the donee, the pro 
prietor of the subject-matter of the gift. It requires for its validiy —— 
three conditions : (1) a manifestation of the wish to give on tle — — 
part of the donor ; (2) the acceptanceof the donee, either impliedly- 
or expressly ; and (3) the taking possession of the subject-matter | 
of the gift by the donee, either actually or constructively? ; = 

The Hanafi lawyers define Miba as the conferring of a right of — 
property in something specific without an exchange. Sidi Khalil = 
(the Maliki lawyer) defines it as an act of liberality by which they 
proprietor bestows a thing without the intention of receiving anya | 
thing in exchange. But the best definition of a Hiba is that = 
given by the Shiah lawyers. They declare it to be an obligation 
(akd) by which the property in a specifie object is transferred im· 
mediately and unconditionally without any exchange and free from 
any pious or religious purpose on the part of the donor A gm 
may be made verbally as by writing. The Transfer of Property — 
Act leaves this provision of the Mahommedan Law untouched. - = zi 
And the Privy Council in the case of Kamar-un-nissa Bibi v. Hus s 
sun Bibi upheld a verbal gift when it appeared to be we 
by all the cireunf tances. pu 

There is another species of donation in vogue among the Mos, 
mans, vhich is pious in its character and made in view. of the 
future life. This is called SadkaA.9 It takes its — fon à 
directions contained in the Koran, notably in Sura I, 2 




















but we shall deal with it in the order in which it m — á 


— j M. 


cally the donor or grantor,is called Wahib, the donee Mo e — 
and the subject-matter of the gift, Mouhoob. is. 





* That is, without consideration. o — 
` Nunda Sing v. Meer Jaffer Shah, 1 Sel. Rep, 6. EMI E 
: 2 TE ri is obtained, the character of the gift is c hanged. 
à E Irshád-ul- Azhán ; Sharáya-ul-Islüm, P. LO Tes — ka 

L., 3 AlL, 206, org E 


“ Pious offeringsm ^ with the object the of obta z divine 8] 
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The qualities nétessary for making a valid Hiba, in other words, 
the capacity for making a donation, or what might be called a 
voluntary settlement, are the same as those required for the va- 
lidity of any other contract. Every aet which in the Mahommedan 
Law would be treated under the head of tussarufat-i-shariyeh 
(legal transactions) presupposes a certain amount of free volitión. 
“Consent,” as has been well-remarked, “is an act of reason ac- 
companied with deliberation, the mind weighing as in a balance 
the good and evil on both sides.” Every legal act under the Ma- 
homedan Law is regarded as an akd or obligation, and the validity 
of every obligation depends on the faculty or capacity of the person 
doing the act to consider freely and rationally the consequences 
resulting therefrom. If the person is, by virtue of an inherent or 
superimposed and accidental disqualification, incapable of exercis- 
ing his volition in a rational manner and with perfect reasoning, 
any obligation entered into by him is null and void. 

The conditions, therefore, necessary for the validity of any dis- 
position are the following :— 

(1) Majority. 

(2) Understanding. 

(3) Freedom. 

(4) Ownership of the subject-matter of the disposition. 

Now these conditions are not restricted to gifts, alone ; they 
apply to all dispositions of property. 3 

Persons under the age of puberty are deemed infants (saghir), 
and are treated as having no capacity to bind themselves for want 
of sufficient reason and discernment of understanding. Minority 
under the Mahommedan Law ceases on the completion of the 15th 
year And, therefore, before the passing of Act IX of 1875, a Ma- 
hommedan who had attained the 15th year was qualified to make a 
valid disposition of his property. Since Act IX of 1875 has come 
into force, there are three ages of majority recognized by law. 
Section 3 of Act IX of 1875 saves the Mahommedan Law of 
majority in questions relating to marriage, dower and divorce. 


i - 


sx In respect of all other acts, the age of majority for persons who 





= E: E: * According to the goneral opinion, though as will be seon afterwards, some 
--— jurists have held the completion of the 18th year as the age of majority, + 


p E 
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p Aa." 


Capacity to 
make a Hiba, 


Minority. 





Causes of 
hibition. 


T 
Non 
mentis. 
d - 
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a. » 21 E : 
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compotes -—*Tord Coke has enumerated-four different cla à 
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by a Court of Justice is 21, for others it is 18. Ti 
a person would not be able to make a gift under the | 
‘Law unless he has completed his 21st year, cid 1e 
his 18th year. Owing to this peculiarity in the Ma 
serious difficulties might arise concerning the capacity of 
the same individuat-in spect of different acts, For exi 
"theugh: a person, on d iouis of his 15th year, | 

into a contract of marriage for any dower, would he have th 


may 


of commuting the dower by a bai-muküsa ? Similarly 


woman over 15, but under the age of majority fixed b d de; | 
have the power of making a gift of her dower or remitting i 


s 
DE 4 


her hushand ? i : E T. 


* 


= 
Obligations entered into by idiots, lunaties and- other pe D d i 
Mic 


En ompotes mentis are naüll-and: void ; but when a person, ait 


C - A 
26 


^ 


lunacy, has lucid intervals, any act committed during such mte 
would be valid, subject to certain restrictions, | 
in- ‘The causes of inhibition," says the Zedáya, ied "ee, | 
infancy, slavery and junán (insanity)."! Though the la 
the term juniin, as the only cause of inhibition, it mi ay; y sa 


MNI 


taken from the examples cited, that the classes of per rsons, ar 
whom the law throws its safeguards, are not confined : simply. 
persons who are afflicted with-lunacy, or insanity, in E 
other, but aso to those who. from accidental cireums 
the tiine being their power of understanding. Sto TY 
the enumeration of Lord Coke of the different cl: * 

^who are deeméd-in law to be non compotes mentis, and this enu 
tion may be taken as a safe guide to the principii aj pon wi 

Mahommedan Law proceeds in holding the acts of 4 perso j 
asinvalipinlaw. ~- ~ | - ocu 


^ I 


“are deemed in law to-be- non compotes mentis; Lhe fret 
or fool natural; the secónd is he who- was of-g : zo and 
“mory; and-by the visitation of God has lost-it ; the th 
` lunaticus qui gaudet. lucidis intervallis and $ - | 
“and sound-ntemory and-sometimes non Wess ne * 
~ {sano compos mentis "by-his own act, asat unkar ard 


ucpm — although it is-re 


ue. Aer ns — wustation 
" r — me 
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- “ness doth not extenuate any act or offence committed by any peron 
-against the laws but it rather aggravates it, and he shall gain no 
privilege thereby, and although in strictness of law the drunkard 
has Jess ground to avoid his own acts and contracts than any other 
mon compos mentis, yet Courts of Equity will relieve against acts dofie 
and contracts made by him, while under this temporary insanity, 

where they are procured by.the fraud or imposition of the otker 
-party. For whatever may be the demerit of the.drunkard. himself, 
- the other party has not the slightest ground to claim the protection 
of Courts of Equity against his own grossly immoral and fraudulent 
conduct.” | 
“But to-set aside any act or contract on account of —— 
it is not sufficient that the party is under undue excitement from 
-liquor. It must rise to that degree which may be called excessive 
drunkenness, where the party is utterly deprived of the use of his 
reason and understanding ; : for in such a case, there can in no just 
-sense be said to be a serious and deliberate consent on his part, and 























— the law of nature. If there be not that degree of excessive drunken- 
- ness, then Courts of Equity will not interfere at all, unless there has 
. ~been-some contrivance or management to draw the party into drink 
or some unfair advantage taken of his intoxication to obtain an un- 
F reasonable bargain or benefit from him. For in, gérieral, Courts of 
2 Equity as a matter of public policy, do not incline on the one hand 
— . to lend their assistance to a person who has obtained an agreement 
— — or deed from another in.a state of intoxication, and on the other 
: pre da nd they-are equally unwilling tò assist the intoxicated party to get 
of his agreement or deed merely on the ground of his intoxi- 
it tign. at the time. They will leave the parties to tbeir ordinary 
E — à mposition. practised. T s 
“Tn — to drunkenness, the writers upon v natural and public 
lopt it, as a general principle, that contracts-made by persons 
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E; jecat an: e they are incapable of any deliberate consent ;_ in-like 


x Heineecius and ip Sl 





without this no contract or other act can or ought to be binding by 


ies at law unless there is some fraudulent contrivance or 


though their drankenness be voluntary, are utterly — 


sons who are insane or zon compotes mentis. The rule | 


‘It — 


Drunkenness, 
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Imbecility. 


in mind the words of Mr. Justice Story, as explaining the principles |— — = 


: the Judicial Committee of the Privy Council had to denl with a similar q 
tion, and they held on a review of all the circumstances that the donor was able 


- and that the gift could not be impugned on that ground. 
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Either, says he, the drunkenness of the party 


entering into a contract is excessive, or moderate. If moderate, and 


sensible observations. 


it did not quite so much obscure his understanding as that he was 
ignorant with whom or for what he had contracted, the contract 
ought to bind him. 
not fail to be perceived, and therefore the party dealing with him 
must have been engaged in a manifest fraud, or that at least he 
ought to impute it to his own fault, that he had dealt with a person m 
such a situation. The Scottish Law-seems to have adopted this dis- 
tinction, for by that law persons in a state of absolute drunkenness, 
und consequently deprived of reason, cannot bind themselves by any 
contract. Buta lesser degree of drunkenness which only darkens 
reason has not the effect of annulling contracts.” 

“ Closely allied to the foregoing are cases where a person although 
not positively non compos, or insane, is yet of such great weakness 
of mind as to be unable to guard himself against imposition or to 
resist importunity or undue influence. And it is quite immaterial 
from what cause such weakness arises, whether from temporary 
illness, general mental imbecility, the natural incapacity of early 
infaney, the infirmity of extreme old age, or those accidental 
depressions which result from sudden fear or constitutional despon- 
dency or overwhelming calamities. For it has been well remarked, 
that, although there is no direct proof that a man is non compos or 
delirious, yet if he is a man of weak understanding and is harassed 
and uneasy at the time, or if the deed is executed by him in er- 
tremis, or when he is a paralytic, it cannot be supposed that he had 
a mind adequate to the business which he was about, and he might 
be very easily imposed upon."! Mere imbecility or safa@hat is no 
ground ofrinhibition.2 The acts therefore of a person who, without | 
being positively non compos or insane, is yet of a weak mind are — 
valid, unless they are stamped with the indicia of fraud. In the con- ^ = 
sideration of cases falling” under this head, it will be as well to bear — = 


But if his drunkenness was excessive, that could 








" — DA » 
! Story's Equity Jurisprudence, I, 8$ 230—234. ; ü - 
* In the case of. Kamarunnissa Bibi v. Hussani Bibi, I. L. R., 3 All., P- 06, 


to comprehend the transaction though appurently a person of weak inte ie " E. 
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upon which the Courts of Chancery in England would avoid the 
acts of persons, who are suffering from such extreme weakness of 
mind as to be unable to guard themselves against imposition, or 
to resist importunity or undue influence. 

- Huriyet or freedom is another necessary condition for the validify Huriye. 
of a contract. A bondsman labours equally under the inhibition 
which applies to the acts of infants and non compotes mentis. Brt 
there is this difference between the case°of a bondsman and those 
suffering from insanity, that whereas the act of a bondsman may be 
ratified by his master as the act of an infant may in some cases be 
ratified by his guardian, the acts of a lunatie are absolutely null 
and void.' The reason of the inhibition upon the acts of the 
bondsman is given at great length in the Hedaya. 

Since slavery, however, does not exist in British India, even in 
the mild form in which it is recognized under the Mahommedan 
Law, the question has little more than a mere antiquarian interest as 
throwing light upon a state of manners rapidly passing away, in 
the full light of modern civilization and owing to a more correct 
reading of the laws of the Arabian Prophet. 

The incapacity resulting from bondage is attached to the status The doctrine 





— of the bondsman, who stands, in the eye of the law, in the position 5—— * 

—— of a minor, and is not treated as su/ juris. But temporary loss of 

Em liberty, or rather freedom of volition by the exergise Of constraint, 

— daress or undue influence, as it does not affect the status, is not a 

— ground of inhibition, and consequently contracts entered into under 

= = undue influence or coercion are valid, if ratified by the person con- - 

= tracting after the constraint or undue influence has ceased. In the 

== = Mahommedan' law-books a special chapter under the head of ZtráA M 

- is devoted to the doctrines applicable to questions referred to in — 
= ~ this place, but though some of the principles seem at first sight to a ; 

Ex fall mueh short of the rules recognized by the English Courts of | d 


Tira with reference to cales of undue influence, in general the = 
oram are analogous." The doctrine, that in order to avoid a 









x — Til or —— it m be shown that the “ — — 
— » p- — 

om O Hedâya, T p. 473. 3 - — = 
Hn Compare. De Montmorency v. Derereuz, 1 Cl, & Fin., p. 118. Compare the e M Exe 





— the Indian Contract Act (IX of 1872), $8 14, 15 & WO iuf iai EM 





the compeller will execute what he has threatened, so 


peller requires of him.” 


—— — — x | ' Tleddya, III, p. 452, FS 
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was in a position to carry out any threat held out by him, ee —- — 
the threat itself was such as would influence the conduct ofa — 
reasonable person, only represents in another form the rule of equity, | E 
that the undue influence was such as would give rise to the pre= — 
sumption, that it might bona fide stop the exercise of free volitiof — = ; 
on the part of the person affected thereby. Any circumstance — : 
which so entirely overcomes the free agency of the party and exe  —— —— — i 
poses him to a fraudulent advantage or imposition would justify the 
Kazi to set aside the contract. “* Jkr@h or compulsion,” says then == 
Hedâya “applies to a case where the compeller has it in his power — = 
to execute what be threatens whether he (the compeller) be the = 
Sultan or any other person as a thief (for instance). The reasonof s 
this is that compulsion implies an act, which men exercise upon — 
others, and in consequence of which the will of the other is set at 2 
naught at the same time that his power of action still remains. 
Now this characteristic does not exist unless the other (namely, the 
person compelled) be put in fear, and apprehend that if he do not 
perform what the compeller desires, the threatened evil will fall - 
upon him, and this fear and apprehension cannot take place unless 
the compeller be possessed of power to carry his menace into exec — 
cution ; but provided this power does exist, it is of no importance — — 
whether it exist in the Sultan or in any other person. With respect — = 
to what is reéorded from Abüà Hanifa, that compulsion cannot pro — 
ceed from any except the Sultan, the learned remark that this — 
difference originates merely in the difference of times and — 
any difference of argument, for in his time none — — 
except the Sultan, but afterwards changes took place with? — 
to the customs of mankind. It is to be observed that in t 
manner as it is essential to the establishment of compu 
the compeller be able to carry his menace into execution, sc 
wise it is requisite that the person compelled be in fear t — 
thing threatened will actttally take pce, and this fear i 
posed, except it appear most probable to the person ce s p ih p 
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and constrain him to the performance of the act. whic 
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. “A person forced into a contract may afte 
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If a person exercise compulsion upon another by cutting, beating 
or imprisonment, with a view to make him sell his property, or 
purchase merchandise, or acknowledge a debt of one thousand 
dirhems to a particular person, or let his house to hire, and this 
other accordingly sell his property, purchase merchandise or se 
forth, he has it afterwards at his option either to adhere to the 
contract into which he has been so compelled, or to dissolve it and. 
take back or restore the article purchased or sold, because one 
essential to the validity of any of these contracts is, that it have 
the consent of both parties which is not the case here as the com- 
pulsion by blows or other means rather occasions a dissent and the 
contract is therefore invalid, unless the means of compulsion be 
triding. (This rule, however, does not hold where the compulsion 
consists only of a single blow or of imprisonment for a single day, 
since fear is not usually excited by this degree of beating or con- 
finement.) Compulsion therefore is not established by a single 
blow of a single day’s imprisonment, unless the compelled be a 
person of rank, to whom «such a degree of beating or confinement 
would appear detrimental or disgraceful ; for with respect to such 
a person compulsion is established by this degree of violence, as 
by it his volition is destroyed.” 

As in the English Law, compulsion is not confined, therefore, to 
actual duress or restraint or even threats. It extendsto all class of 
eases where the person has no free will, but stands in vinculo juris 
in consequence of extreme terror or apprehension for himself or 
any other individual. Extreme necessity or distress, gross mis- 
apprehension as to the nature of the- relationship between the 
contracting parties, cireumvention or the influence of one mind ~ 
over another, all come within the doctrine of compulsion. The 
Maħommedan Law contains no specific rules relating to the obliga- : 

- tions imposed on persons standing in a fiduciary dati | i 
EE a arrini — Tho Bomba, High Conxk i SE 
pn far. as to hold a gift invalid. which contravened the —— 
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Tacoordeen Committee of the Privy Council in the case of Tacoordeen Tewary 


Tewary v. Na- 


wad Syed Alli Y. Nawab Syed Ali Hussain Khan! 


Hussain Khan, 


Sabject-matter 


It is also a condition to the validity of a gift that the subject- 


of gift mustbe matter should be the property of the donor, otherwise the gift is 


the property of , 
the donor, 


Insolvent 
donor, 


ipse facto void. 

Whether a person in insolvent circumstances, or extremely in- 
veiyed in debt, can make a voluntary settlement, is a question 
answered in two different ways by the Málikis and Hanafis, though 
in the result the two schools seem to coincide. 

Among the Malikis a person in insolvent circumstances or estreme- 
ly involved xx is under an “inhibition ” regarding any dealing 
of.a gratuitous character with his property. A gift by a person 
so situated is, according to the Maliki doctrines, void ab initio. 
According to the Hanafis there is no suchineapacity, but the Kazi may 
avoid the act at the instance of the creditors if the gift was intended 
to defraud them. This principle is analogous to the rule of English 
Law according to which voluntary settlements in fraud of creditors 
are held to be voidable. The English cases under 13 Eliz. cap. 
VI, s. 6, which is reproduced in s. 53 of the Indian Transfer of Pro- 
perty Act, serve to illustrate the principle of the Hanafi Law. 

Mere indébtedness or the fact that the donor was in embarrassed 
circumstances is not a sufficient ground for invalidating a voluntary 
settlement or fox inferring a fraudulent intent, the real basis on 
which such gratuitous transfers can be avoided. But it must be 
shown that there were unpaid debts existing at the time when the 





3 L. R., 2 Ind. App., p. 192. , 

? See HMedâyu, (III, Eng. translation,) p. 484. 

* Azimmunessa Begum v. Dale, 6 Mad. H. C. Rep., p. 468 ; Fulton's Reporta, — 
p.154. In tke former case Mr. Justice Bittleston says as follows :— ‘ First, was A 
the gift to the plaintiff altogether void ns being in frand of creditors, I will — 
assume that according to Mahommedan Law it might be impeached on that ^ 
ground, though the mere existence of debta due by the donor at the time of - c | 
the gift would not be sufficient to establish such fraud (see p. 4f1 of App. to d — 
Mr. Sloan’s Edm of Macnaghten, citing a case from Morris’ Cases S. D. A. Bom, E | 
Vol IT, p. 103]. At page 154 of Fulton'a Reports, Sir L. Peel, in the case 
already referred to says, ‘There is no evidence before us that the donor ns J 
was a trader) was in debt at the time of making this gift, nor is there s 
evidence to show that he executed it in contemplation of insolvency, oF with 
a view to defraud creditors, but-it is not to be inferred from these words. bs — 
if he had been shown to be in debt, the gift would, on that account, hove | been 
—-— invalid,” j — 
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gift was made, and "the settlor was, if not necessarily insolvent, so 
largely indebted as to impel the Court to believe that the intention 
was to defraud persons who at the time of the transfer, were credi- 
tors of the donor.! 


ES 





! See the remarks of V. C. Wood in Holmes v. Penny,3 .& J., p-90 ; also 
Thempson v. Webster, 4 Drew, p. 628 ; Lush v. Wilkinson, 5 Ves., p. 384; Martyn _ 
v. Macnamara, 4 D. & W., P 427. 2 

Story, I, § 367; Dundas v. Dutens, 1 Ves. Jr., p. 196. 

Ramtonoo Mockerjea vw. Bibi Jeenut, Fulton’s Reports, p. 152; Chunder 
Madhub Doss v. Ameer Ali nnd others, 25 W. R., p. 119. In Skarf v. Soulby, 
1 M. & G., p. 344, the bill alleged “that at the time of executing a voluntary settle- 
ment, the settlor was in insolvent or in embarrassed circumstances, or indebted 
to divers persons." It was held that “in the absence of any proof of actual in- - 
solvency, the mere fact of the settlor then owing some debts was not sufficient 
to invalidate the settlement." The judgment in Bibi Jeenut's case is too im- 
portant not to be given i» ertenso :— 

PEEL, C. J.:—*'' The passage cited from Macnaughten, p. 222, for the lessor 
of the plaintiff is not applicable, as.that relates to a gift of money for money, 
and there possession is necessary. In this case, the lessor of the plaintiff claims 
under Jumeat Khan, and as such, is estopped by the recitals in this deed of gift, 
which is of a prior date. This is not a case in Which the assignee is disputing 
the validity of the deed for the benefit of creditors. "There is no doubt the 
deed is genuine, and as to the time of execution, no evidence having been given 
to the contrary, we must presume that it was executed at the time it purports 
to be dated. The deed has been proved in the usual manner by calling one 
of the attesting witnesses, and it was not necessary to go furtbem The Adzi, 
however, before whose predecessor it wns registered, in contirmation of this 
presumption, states that, in his opinion and from the practice of his office, 
; the seal of the Kâzi, who registered the deed, was affixed about the time 
~- At which it is alleged to have been affixed. This, however, is merely in con- 


— — — —  firmation and strengthens the presumption. This deed then being of a prior 
m date, the subsequent purchaser must impeach it for fraud ; all those grounds 

on which a deed is generally impeached are, however, wanting in this 
|J  — case, Tere is no evidence before us that the donor was in deDdt nt the 


time of making this gift, nor is there any evidence to show that he exe- 

euted it in contemplation of insolvency or with a view to defraud creditors, 

This, moreover, is not the case of a simple and voluntary gift, but of a gift 

for a consideration. The lessor of the plaintiff is in no better position than 

the donor. The prior conveyance or marringe settlement and recital of 
E J possession rendered are evidence against the donor, and so against the 
ET lessor of the plaintiff who comes in under him, The evidence thus clearly 
shows that possession was given, but none of the authorities even in cases of 


- : 
nee X A "i 
s A 










gift show that possession must be continuous, indeed it would be absurd to 
T suppose the necessity of the husband's never occupying those premises which 
he has given to his wife. Now, tbough the validity of a gift depends upon 
the seisin, the validity of a sale is derived not from the seisin but from the^ 
0. A,A., LGM. t 
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The extent of the indebtedness fatal to a voluntary conveyance 
as against existing creditors may shortly be stated as that from whieh 
it must be presumed that the intention of the donor was not to 
provide honestly for the donees, and to put the property out of his 


.own reach, but to do so at the expense of the just claims against 


(€ 


him. But the existence of property at the time of the settlement 


.,not included in it ample for the payments of debts then due would. 


negative the fraudulent intention.’ z 
Under the Mahommedan Law future creditors have no right to“ 
question a voluntary conveyance by a person not indebted at the 
time. s 
Settlements which are honest family arrangements are regarded - 
with favour by Courts of Equity in England and are not within the 
statute of Elizabeth, although not founded on actual valuable con= E 
sideration unless the right of existing creditors are thereby direct — a 
ly interfered with.? Among the Mahommedans of India, it is not — z — 
infrequently the case for owners of property, with the object of ~~ 
preventing future disputes to make, during their lifetime, a division 
or distribution of their property. Such a disposition is in the” ~ | 
nature of family arrangements and the deeds by which the disposi- — — 
tions are made are called Tamliknamahs or Taksimnamahs. Some 
times the donor reserves a small interest in the properties dispo 
of for his support and maintenance. Often the transferees, if likel 
to be the heirs of the donor, take smaller shares than they van 
ease of his dying intestate. Such dispositions, it is submitted, 5 
be treated as settlements in the nature of family arrangements. — 
Under the Mahommedan Law, when there is consideration, how- — 
ever small, the character of the gift changes. It is not merely | 







































contract, and the passage cited from Macnaughten, p. 221, clearly skows t 
this deed must be construed according to the rules affecting the laws of 
Under this gift, the wife may have a good title when the other donees woun 
not from failure of consideration. As the defendant has taken defenc sto » * zd 
wnole of the premises, and has only proved the title to a portion, ! the verd 
must be for the lessor of the plaintiff, but execution will be lir ited | — 
portion of the premises not given to the wife in this deed of gift. V a — 
however, reserve liberty to Mr. Leith to move to enter a verdict for th 
of the plaintiff for the whole, should he upon consideration think tł 
principles of Mahommedan Law he is entitled to such a verdict.” - $ 2 
- * Skarf v. Soulby, 1 Mac. & G., p. 344 ; Holloway v. Millard, 1M fad., p 
Kent v. Reilly, L. R., 14, Eq., p. 190; White v. Witt, 24 w. — (ote 

* Penhall v, Elwin, 1 Sm. & G., p. 258, CRIMES 
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a Miba or donation pure and simple, requiring some evidence of 
parting of title on the part of the donor; it is a transfer for a 
consideration, in which no delivery of possession is requisite. How 
far those transfers can be impeached by creditors on the ground 
of fraud we shall consider later. . 

A bonü fide voluntary conveyance in which possession has been 


transferred is effective against a subsequent purchaser for value. — 


27 Eliz. cap. IV had no application in this country (beyond the 
Presidency Towns, ) before the Transfer of Property Act. Section 53 
of this Act, however, embodies the principle contained in 27 Eliz. 
cap. IV, but clause (d) of Section 2 expressly declares that, * nothing 
in the second chapter of this Act shall be deemed to affect any rule 
of Mahommedan Law." 

E A married woman is not debarred by the status of marriage from 

— making any disposition during the subsistence of marriage. She 
can deal with her property as if she were a femme sole. 


Gifts by persons suffering from a mortal sickness are treated sfar--ui- 
differently by the several schools. According to the Málikis such V^" 


gifts are invalid. According to the Jaémaa-ush-Shittét, which is a 
work of great authority among the Shiahs, a gift made by a per- 
son suffering from a mortal illness which ends fatally, is valid with 
. reference to the entire disposition, provided delivery takes place 
— before the death of the donor, and provided the doc? is in the 
— possession of his senses. 
The principle is stated thus :— 
| A man makes a gift in death-illness (Warz-ul-Mout) of all his 
— property to another whilst in possession cf his senses ; is this gift 
— valid with reference to the whole property or only to one-third ? 
- E f possession of the donee necessary for the validity of this gift - ? 
2 -- aies of only a portion valid with reference to the whole ? 
. If the donee takes possession of the subject-matter of the gift, locks 
— it up in a case and leaves it witk the donor,'or in the case of a gift 
E: E if the donor being sick lives in it, whilst the donee is in 
2 EI )ssess ss ion thereof, i is his possession sufficient in law ?" These involved 
nestions are answered in this way :—“ Yes, the gift is valid — 
rence to the entire property and is not restricted to a third ; 


— » 
—LERC 


c 









































52 LAW RELATING TO GIFTS. 
* Possession of the whole is necessary ; witliout possession i. 


E = E 
d on -aj " 


not valid ;' 

“If the donor dies before possession, the gift is void, unless d * 
donee is an infant and the donor is his guardian, for the posses i 
. of the guardian is tantamount to the possession of the ming 
separate possession is not necessary. - Possession of a po Wee ge 
.,not effectual with reference to the whole ; = 

* [f possession is actually taken of a moveable thing itis safi- 
cient, though F may be left in the house of the donor. As reg a rds 
a house, if it is sufficiently clear possession has been taken by the e 
donee, the mere fact of the donor dwelling in it m-—— 


- 4 


custom or owing to illness will not affect the validity of the gift. 
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In the SAharáya, the principle is laid down thus—** When a person 
has made a gift being dangerously ill at the time, but afterwards 
recovers, the gift is valid. If, however, he should die of the disease, 
and the heirs refuse their assent to the gift, it is valid only to the 
extent of a third of his estate, according to the best traditional 
authority." But it is not stated what the effect would be, if the 
donor whilst alive put the donee in possession of the subject-matter 
of the gift. It'seems to me that the principle is laid down correctly 
in the Jümaa-ush-Shittàt. If possession is given to the donee 
whilst the donor is alive, the gift takes effect as a whole; if not, 
it is subject to the rules governing testamentary dispositions. Should 
the heirs assent, it would take effect as to the entirety of the gift ; 
otherwise it will come out of the third of the deceased's property, 
if the gift is not to an heir. 2e 
s Under the Hanafi Law, gifts made in extremis, or at a time wnen 
the settlor or donor is suffering from a death-illness are valid with 
: reference to one-third of his estate. The term “death-illness” or - 
= — — Marz-ul-Mout is explained thus in the Fatâswa-i-Alamgiri :— 
— * When a sick> woman has given her dower to her husband, the 
== gift is valid if she recovers from her illness, and even though she 
E should die of that illness, yet if it were not a death-illness, the 
. answer would be the same ; but if it were a death-illness, the gift 
—— would not be valid without the sanction of the heirs. As to the 
= "I of a death-illnes, it has been said, and this is approved 
r the Fatwa, that when the illness is such that it is highly prob- 
— able that death will be the result, it is a death-illness whether she 
has taken to her bed or not. Abû Lais has said that it is a death- 
i nes: 
— having given her dower to her husband then died, 
enpi D Cd Jaafar said, that if at the time of the gift she were ^ 









E ass s when a man cannot pray standing ; and we adopt this. A 
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able to stand up for necessary occasions, and raise herself without 
assistance, she should be considered as one in health and the giftis | 
valid. Themost valid definition of death-illness is, that it is one whieh 
it is highly probable will issue fatally, whether in the case of a man 
t disables him from getting up for necessary avocations out of his 
house or not, such, as for instance, when he is a fakih or lawyer 
from going to the masjid or place of worship, and when he isa 
merchant from going to his shop, and whether in the case of a 
woman it does or does not disable her from necessary avoeations 
within doors. The lame, the paralytic, the consumptive, and. @ 
person having a withered or palsied hand, when the malady is of 
long continuance, and there is no immediate apprehension of death, 
may make gifts of the whole of their property. But when a 
woman has been seized with the pains of labour, her acts in that 
state are valid only to a third of her property, unless she recovers 
when they become lawful to the full amount. If she should give 
her dower to her husband, while in labour and should die during 
the nifas, (or prescribed period for purification after child-birth.) 
the gift would not be valid.” 

The Radd-ul-Muhtâr, however, states the rule in the following 
way: “For Marz-ul-Mout there is a period of one year, and gifts 
made then are equivalent to bequests and will operate with refer- 
ence to one-4hird, if possession was taken before the donor *s death. 
If the donor die before giving over possession to the donee, then 
the bequest is null, for Ahe gift of the mariz is a bequest, as = 
Kazi Khan and others have explained this fully." * — = 








! At another place occurs the following passage:— ' E 
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“Similarly, a sale (made in Marz-ul-Mout) takes effect with sfarz-ul-Mout, 


reference to a third. The gift of the sick has two aspects, one with 
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regard to its operation as a bequest, and the other with regard 
to the delivery of possession as a gift. In bequest, the righ o 0 = 
property vests after death; but in gift the property vests i mme gro 
diately." 5 t 
- _“ When a sick person makes a gift," says the Patma i AIR — 
«i does not operate beyond one-third, anything beyond a third 


ken 
=must be returned by the donee. And this applies to the ek = 


— 


r — 


a sale.” 

It has been held that a deed of gift executed at a time wien = — 
grantor was about dying cannot operate save as a will, and ifr made — 
in favour of one who is an heiryit is inoperative without the eo nse n 
of the other heirs.’ — 

Under the Hanafi Law, the term Marz-ul-Mout is applicable "— 
only to diseases which actually cause death, but to diseases from | — 
which it is probable that death will ensue, so as to engender in the = | 
person affected with the disease an apprehension of death. — — 3 EF = 

But it has been held by the Allahabad High Court, that where — 
the malady is of long continuance, and there is no immediate ap- == | 
prehension of death, a siek person may make a gift of his entire — 
property.2 A malady of long continuance is an illness which bas —— 
lasted for a year, and there is no immediate apprehension of dea it a Se 

In the case of Labbi Bibee v. Bibbun Bibee,* the Allahabad H 1 " 
Court held ‘thas, according to Mahommedan Law, a gift bya s sa 
person is not invalid, if at the time of such gift his sickness. is of 
long continuance, 7.e., has lasted for a year, ES he is in full posses 
sion of his senses, and there is no immediate apprehension d 
death. The result of this decision, is that a gift is not invalid Tee 
at the time of the gift the donor had suffered from a ur n ill Des 


c 
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2. Sutherland's Weekly Reporter (B), p. 17. 
a ! This seems to be in accordance with the principle siatt 3 
— &hittüt, which looks to the effect of the illness from whioh a m T z M 
upon his mind. — 
ooo" Muhammad Gulshare Rhan v. Mariam Begum, 1 L. EXT 
"owes 6 N.-W. P. High Court Repts,, p- 169. — cd 


Titi i, 
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for more than a year, and was in full possession of his senses, and 
there was no immediate apprehension of his death, though he died 
shortly after making the gift, but whether from such sickness or 
from some other cause it was not possible to say. 

It would follow that a person labouring under a mortal illness 
cannot make a valid gift of the whole of his property, until a year 
has elapsed from the time he was first attacked by it. When a gift 
is made by a person labouring under suth a disease, it is good to 
the extent of one-third of his estate, if the donee is not an heir. If 

~ the donee is an heir the gift is not valid without the assent of the 
other heirs.! 

In the case of Ghulam Mutara v. Hurmut,? the same Court 
held that the provisions of the Mahommedan Law applicable to gifts 
made by persons labouring under a fatal disease, do not apply to a 
so-called gift, made in lieu of a dower-debt, which is really in the 
nature òf a sale. 

But this view seems to be in conflict with the Mahommedan 
Law which declares that even a sale by a person labouring under a 
fatal illness is valid only to the extent of one-third of his estate. 

As regards the capacity of a mandatory (vaA/7) to make a valid 
liba on behalf of his principal, his powers are conterminous 


Ghulam 
Mustafa v, 


> Hurmut, 


with those of the latter. A husband is not generally speaking the . 


mandatory of his wife. — 





SECTION III. : , 
Toe MovHvB-LAHU OB DOoNEE. 


Any person' may receive a gift, without distinction of sex, or age, 
or creed, but under the Hanafi Law the donee must be legally in 
existence at the time of the gift. A gift therefore to an unborn 
person, one not in esse, either actually or presumably, is invalid. 
A gift, however, to a child e£ ventre sa mère is valid, if the child is 
born within six months from the date of the ‘gift, because in that 

| case it is presumed that the child was actually existing as a dis- 
— tinet entity i in the womb of its mother. It is different, however, 





= — — 
— v Äg regards Jarz-ul-Mout gifta, see the cases in 1 Weekly Rep., pp. 17 and 
ER I 162, and in Weekly Rep., 1864, 220; 8 Weekly Rep., p. 84, and I. L., 9 AIL, 357. 
=. "5 VEL. — 2 AIL, p. 854, per Pearson and Oldfield, JJ. i3 
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under the Shiah Law, where an estate may be devised io am — —— 
unborn person if the commencement is made with a person in ese 
If a gift is made to A for life—under the Hanafi Law, the gift | 
would take effect as an absolute gift; but under the Shiab Law, A 
would take a life-estate, and upon A’s death the property would 
revert to the donor or his heirs. If the gift is to A for life and then 
io B for life, under the Shiah Law, both the life-estates would take 
effect, and upon the death of B, the property would revert to the 
donor or his heirs. A gift to A for life and then to B and his 
descendants would give a life-estate to A and an estate in fee to BA 
Under both the systems, a gift to A and his children or descendants 
generally, or to his descendants * line after line,” or any gift coupled 
with such terms as necessarily imply that the property is bestowed 
without any limitation, would take effect as an absolute gift to A.” 


Tur Mornts.— THE SUBJECT-MATTER OF THE GIFT. 


The Moukéb. Anything over which dominion or the right of property may 
be exercised, or anything which can be redueed into possession 
or which exists as a specific entity or as an enforcible right, or 
anything, in faet, which comes within the meaning of the word 
mâl, may form the subject of gift. Choses in action and incorpo- 
real rights may form the subjeet of gift equally with corporeal 
property. “ck debt," says the Kifaya, “considered with refer- 
ence to the prospect of payment is mal or corporeal property, 
(so much so that zakát is obligatory on it); and it is susceptible -— 
of tamlik. Considered with reference to its present state, iit, i ee 
a wasf or a quality, i.e., indebtedness, and is susceptible of wht — — —— 

è or extinction. Hence, a gift of it to the debtor whieh is an ex- — 



















! Jawahir-ul-Kalam. See post, pp. 139,140 
- * Kifaya (published with the Hedaya), Cal. Ed., Vol. JII, p- 698, 
under s. 135 the debtor is entitled toa disi cy upon paying thet rans 
price actually paid by him with incidental expenses and interest. - 
sion does not apply to gifts, but whether it would apply to a nai il-e MUTET I 
question not unattended with difficulty, A Aiba-bil-ewaz, wh — : ih 
a Aba simple, is, in its legal a equivalent to a sale, t ng i 7 è l is 8 
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therefore which was endeavoured to be raised in the case of Mul- nd Abdul 
lick Abdul Guffoor v. Musst. Malekat has no foundation whatso- Musst. Maleka. 
ever. On the contrary, the Hanafi Law, as given in the Kifâya, 
expressly recognises the legality of gifts of incorporeal rights and 
choses in action. And custom (urf), to which Mahommedan law- 
yers have always attached considerable force in deciding pres 
on the ground of istehsân (* favourable construction " or “ liberal 
interpretation, ”) to make the law harnfonise with — progress, 
has accepted the rule and carried it into practice in different direc- 
tions. Hence the gift of Government securities, which only carry 
— with them the right of drawing interest on them,” the grant of 
malikana rights, which confers on the donee the right of obtaining 
from Government the proprietor's share in the income of an estate, 
and the like, form frequent subjects of gift. Similarly, under the 
Mahommedan sovereigns, assignments of revenue, which were call- 
ed Suyfirghul grants, were often transferred by the grantees. 

A gift of property in the occupation of tenants is lawful? for Gift of pro- 
this implies the grant of the right to receive the rents from the der a 
occupying tenants or lessees. But when property is held by another bugie 
under a lease or 7jara, it damit be given so as to convey the actual 
possessory right to the donee, or to enable him to obtain direct, or 
what is called in the legal language of this country, khas possession 





— — Er euer — cR E 
— — in most of its aspects to the rules governing hiba simple. “Would s. .135 then 
ES apply to the case of a ^iba-5;i-ewaz, where some consideration is proved, bearing 
—  — —  — inmind the provisions of s. 129? It must be borne in mind, however, that s, 135 
— — perum apply to à mortgage, which is an interest in immoTeable property, 
mc x Iri cane T, Macnaughten's Mahommedan Law, Precedents of Wills, it is de- 


— ie that ‘the term tam/ik ie one of general import, and may be applied to 
—— a gift, whether unconditional or conditional, to a sale or to a will. But the 
—— * —— termtiba (gift) signifies the immediate transfer of property to another with- 


out considération, Thus the difference between an assignment of proprietary - 
— E gift is, that the one is general and the other particular." — 

* Asacin, there i is this passage in the Ashbah-wan-Nazdir :—** The circumstances 
À ich constitute tamlik are interchange of property ; dower, compensation by 
2 os her husband for divorce from him, inheritance, gift, charity, bequest, i 


il 









d rod 10 Cal., 1112, 
Na — ee: Kian v. Mohamdi ie 11 M. I. A P. 517; diss 
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of the subject-matter of the gift, as it will be inconsistent with, and 
in contravention of, the contract between the donor and his lessee. 
But there is no rule to prevent the assignment or gift of the right 
to receive the rent reserved under the lease. The passage im the 
Fatüwa-i- Alamgiri,! “but if it be in the hands of an usurper or of 
a pledgee, or of a mwstájir (hirer or lessee),? the gift is not lawful 
for want of possession," has been wholly misunderstood. It refers 
to the legality of the gift so far as the right to the actual pos- 
session of the property is concerned, but does not im any way 
contemplate the assignment of the right to receive the rent from 
the lessee. 

Besides, the term mustájir does not occur in the Zedáya. 

The passage in the 77edáya (Arabic) runsthus :— 


RT Le w= $cCAS z U wy 19^ e ul A 822 ue ENG. rol Le 


us? 5! s 4s e vs? aid dau lets terre sl — uy uS 
ase! Cie Ida uss Gra), sys 


The gloss of the Kiûya on the above is the following :— 


— Io! — * det! iter G — yS Ilol Uo i= 
ash ttt se 68 SY iG ial uA p) 135 5 Ids 4! hyata oY 
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In the Majmaa-ul- Anhar, the words Murtahin (pledgee) and Muss — ER 
tijir (lessee) do not occur with reference to the subject mentioned E 
in the Fat@wa-i-Alamgiri, the restriction apparently being confined — 
to properties in the hands of a Ghâsib (usurper) and propc 
transferred under an invalid sale (bai-: -füsid). 

















* Alamgiri, III, p. 521. 

* The term “ ijara " or lease, from which mustájir is derived, undert 
hommedan Law, is not restricted to a lease of lands or immovenble pr ro * Í ny. 
It comprehends various classes of contracts which come under the head * 
ment, with the exception of pledge and deposits, which are treated separate 
under the head of Rahn and Wadiat respeoctive'y ; Maji ki REDE Cor st 
tineple Ed.), p. 343, Chapter on Gifts. Y 
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Under the Harmfi Law there is no hypotheeation without seisin.! old spares 
lon, 
— Consequently, when a property is in the hands of a mortgagee or a 


— bailee, the interest of the mortgagor or bailor, viz., the reversion- 
ary right can only be conveyed by gift to the donee, and not the 
actual possessory right, which by the fact of bailment or mortgage 
has been transferred to the mortgagee in possession, or the bailée ; 
so where immoveable property is in the occupation of a lessee or 
a tenant, the right of receipt to the rents alone can be granted by 


the donor. The Bombay High Court, in the case of Mohinudin v. Mokinudin v, 
Manchershah, has decided that lands in the possession of a mort- —— 


gagee cannot form the subject of Aiba under the Mahommedan Law. 

This view is founded upon an erroneous apprehension of the Hanafi 

Law, under which seisin is requisite for hypotheeation. Under the 

Maliki Law, seisin is not necessary. But, according to the correct 

view of the Hanafi doctrine on the subject, there is nothing in it to 

preclude the mortgagor from granting his equity of redemption to 

another. Cm the contrary, under the law relating to hawülát,? the 

debtor may transfer his liability to another. And, as the property 

forms the security for the debt, the transferee obtains the right to 

— redeem the property subject to the payment of the debt. But, when 

| the property is not in the hands of the mortgagee, as is usually the 

custom in this country, and is only burdened with certain debts, 

= which are secured upon it, the mortgagor is perfectly entitled to 
make a disposition thereof. ^ 

The gift of a property in the hands of a usurper, probably stands 

on a different footing. The right of the donor to such property is a 

mere inchoate right, viz., to sue for recovery of possession, and it 

is possible that in early times the gift of a mere speculative right 

of suit was regarded with disfavor. But there seems to be no 

^ sufficient ground for holding that where a property to which a per- 

sonis rightfully entitled happens to be in the hands of another 

— aiming adversely to him, the rightful owner may not make a gift 

. — — same to a third person. In the case of Mohammed Bukhsh 

= 4 3 han v. Hossaini Bibi, the Privy Council laid down the principle 

sE that x wl m a um is publie and authorises the donee to take jones 
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sion which is in fact taken subsequently, the gift is not i ic 
the ground that the donor was not, at the time, in possesion of the 
subject of the gift. In the case of .MoAinudim v. Manchersiili n z 
the Bombay High Court has held that the sale of property of — E — 
which the vendor is out of possession is valia. — 0 
Aiha-hülewas thereof, which is equivalent to a sale in its <= — 
incidents, would without question be valid. i — 

Regarding the validity of a gift of lands and tenementa D RR = 
occupation of tenants, the judgment in the case of Mullick Abdul — 


Guffoor v. Musst. Maleka? has settled the question beyond any room | f = — 


e 
b 
































for doubt. The Chief Justice dealing with the arguments uA — — 
against the validity of the gift said :— —— 
“The question, therefore, in this Court, so far as this deed i 18 == 
concerned, has been, whether having regard to the subject-matter 3 — 
of the gift, and the fact of there having been no aetual partition — — — 
made of it at the time when the deed was executed, as between the > 
two donees, the transaction is valid in law as against the plaintiffs." = = = 
* This question has been argued before us at some length, and — — 

=. 


we are much indebted to the learned Counsel on both sides for the a 
pains which they have taken to refer us to all the authorities e 
the subject. But having heard the matter fully argued, we are — —' 
satisfiel that the gift is valid, and that the conclusion at which. the = 
Lower Court apzved is just." de e = 
“ The property, whicb is the subject of the gift, consists of seron —=— 

zeminda-ies, and shares in zemindaries, let out to tenants and ryots = 
as such estates usually are ; a good many lakheraj prope * es | | s — 

let out to tenants ; several malikana rights of some velis nd a 
variety of house-property in Patna, and elsewhere, con isti 


cre — roads, — = 
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was occupied or utilized at the time — the gift was 1 
“The arguments on the part of the plaintiff resolve t 


into three main points :—” E 
—.* 1st, That by Mahommedan Law, a gift cannot be m 
which are not inthe possession of the donor, n 


ot a un M Bom., p p. 650. 2 x TH " )€ 1 
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: properties, such ac rents, malikana rights and the like; 2nd, that 
= an undivided share of a house or a zemindari cannot be made the 
E subject of a gift ; and 3rd, that a gift to two persons without pre- 
= yious division and separation is invalid.’ 

-*In dealing with these points, we must not forget that the 
Mahommedan Law, to which our attention has been directed ig 
works of very ancient authority, was promulgated many centuries. 
ago in Baghdad, and other Mahommedan countries, under a very 

- different state of laws and society from that which now prevails 
E. in India ; and that, although, we do our best here in suits between 
— — — — Mahommedans to follow the rules of Mahommedan Law, it is often 
—— — — . giffieutt to discover what those rules really were, and still more 
difficult to reconcile the differences which so constantly arose - 
between the great expounders of the Mahommedan Law ordinarily 
current in India, namely, Aba Hanifa and his two disciples. 
o * We must endeavour, so far as we can, to ascertain the true 
— principles upon which that law was founded, and to administer it 
with a due regard to the rules of equity, and good conscience, 
as well as to the laws, and the state of society and circumstances 
—— — — which now prevail in this country." 

— “Having premised thus far, we think that the first of the above 
* | points, although it has occupied some time in"-argument, may be 
very readily disposed of. In fact it appears to us ¢o have been 
. already settled." * ~ 
prs “We have been referred to several authorities, and, amongst 
poe to the Durrul Mukhtar, Book on Gifts, p. 635, which lays 

wn that no gift can be valid unless the subject of it is in the 
session of the donor at the time when the gift is made. Thus, — 
EL | land is in the possession of a usurper (or wrong-doer), or of 
— & lessee or mortgagee, it cannot be given away ; because in these 


z — 


cases | L donor has not possession of the thing which he purports 

























7 


= a: ut we think that this rule, which is undoubtedly laid down 
z everal works of more or less authority, must, so far as it relates 
o lanc — relation to cases where the donor professes to give away 
. - interest in the land itself, and not merely a reversion- 
init; of course an actual seisin or DUUM cannot be 


d, except by him who has it for the time being." | | 
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* [t is possible, too, that these texts may be cxplained by what — 
we are informed was the law in Baghdad in early times with 
ference to land let on lease ; we are told that an ¿jara lease, which 
in this country means generally a farming lease of ryoti holdings 
meant, according to the law of Baghdad, a lease of the land itself 
or its usufruet ; and that the owner of land having made such a 


lease, could not by law transfer his reversionary interest, so as to 


give the transferee a right to receive the rep¢ from the zjaradar. 
(See Futüia-i- Alamqgir, Vol. III, Book on Gifts, p. 521.) E 3 
* Whether this is the real meaning of the authorities may be 
doubtful: but it is certain that such a state of the law in this E: 
country would render the transfer by gift of a zemindari and other 
landlords' interest simply impossible: lands here are almost always 
let out on leases of some kind, and there are often four or five : — 
different grades of tenants between the zemindar and the oceupy- =a 
ing ryot. What is usually called possession in this country is not 
actual or khas possession, but the receipt of the rents and profits; 
and, if lands let on lease could not be made the subject of a gift; 
many thousands of gifts, which have been made over and over 
again of zemindari properties would be invalidated. If we were. 
disposed to agree with this novel view of Mahommedan Law (which — — — 
we are not), we think we should be doing a great wrong to the — — — 
Mahommedan community, by placing them under disabilities with — — 
regard to the tfhnsfer of property, which they have never hitherto — — 
experienced in this country. Such a view of the law is quite con» — — 
sistent with several cases decided by the Sudder Dewany Adawlut, — 
(under the advice of the Ad-z/s) and also by this Court ‘one = 
1 Select Reports, 5, 12, and 115 note ; 1 Bombay High í Court — 
ports, 157; 16 W. R., 88; and 12 W. R., 498) ; and itis — 
opposed to the case of Amirunnissa v. Abedunnissa! decided b — 
their Lordships of the Privy Council.” K 
* In that case a gift of large zemindaries was held to bev 
although it is clear that they consisted, as such estates g 
do, of tenures and interests of all kinds; no objection ET 
taken to the gift upon the ground that has been urged be 
here, and indeed, so far as it — point has um 
for the first time. * 
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* Similarly, as r&gards the malitana rights, we are not aware of 
any reason, why rights of this description should not be made the 
subject of a gift, in the same way as rents or other incorporeal 
property of that nature. We have already decided that rever- 
sionary interests, carrying with them the right to receive rents, - 
may be thus transferred ; and other choses in action, which give 
the parties entitled to them the right to receive money from the * 
Government or third persons, may be made the subject of a gift.” 
“A matkana right is the right to receive from the Government 
a sum of money, which represents the malik’s share of the profits 
of the revenue-paying estate, when from his declining to pay the 
revenue assessed by the Government, or from any other cause, his 
= - — estate is taken into Aas possession of Government, or transferred 
to seme other person, who is willing to pay the rate assessed. 
There is nothing in principle, so far as we can see, to distinguish 
a malikana right from a right to receive rents, or the dividend 
payable upon Government paper." 
The Chief Justice then proceeded to deal with the argument urged 
om behalf of the appellant that the gift was bad on the ground of 
mushüa. “It is urged: (1) that a gift of an undivided share in 
any property is invalid because of mush@a, or confusion, on the 
—— the donor ; and (2) that a gift of property to two donees 
"without first separating and dividing their share is bad; because of 
Confusion on the part of the donees.” 
—* But it must be borne in mind that this rule applies only to 
. those subjects of gift, which are capable of partition. See the 
= 1, Vol. IIT, Book on Gifts, p. 293, Where the rule laid down 
LO dete the effect that— A gift is not valid of what admits of division — 7 
“a and divided. See also Baillie’s Mahemmedan | RIT : T 
w nd p. 520; Fatüwa-i- Alamgiri, Book on Gifts, pP Sars 
iaughten n's Mahommedan Law, p 301. 2 E : — ^ — — = “te E | 
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probable that another reason for the rule was to protect creditor 
against fraudulent gifts made by debtors, it being a well- -know T 
test of the bona fid ; of a zift, whether possession of the thing gi uy 
has passed to the donee." E 

“Tt has been urged upon us, very strongly, that — tot 
rule of mushâa, the gift, which was made to the defendants in tl 
case, is wholly void, because, the gift being of lands, no prions 
such lands was made ; aad even supposing the gift to be vi 
regards the zemindari properties which were let out on Wet. e 
still be invalid as regards the house-property, gardens, sheds, &e., l 
which are not shown to have been let out on lease, and which were 
capable therefore of actual partition.” i 2j 
“We think, however, that this objection is not well-founde l 
regards any part of the property in question." | E 

* As regards the zemindaris, the estate of the donor, as bó. i ave 
seen, was an interest in reversion, and the property which was t 
ferred by the gift of these zemindaris was merely that sort of est stat 
which entitled the donees to receive the-rents and profits. ` We ix 
from the evidence of the defendants, (which was so clear upon this 
point that the Judge in the Court below desired to hear no more 
than that of two of the witnesses,) that during Kaniz Fatima "s life- 


time, she and Muleka were in separate collection of the rents s, ang 


e 


Ld 


that immediately upon the gift being made the possession y "d rans- 
ferred, in thc'only way in which it could be transferred, to the twe 
donees," E 
Regarding the assignment of a chose in action, there ai 
vergent opinions in force among the Shiahs. The Moh: ai akki db 
in the SAariya-ul-Islàm, “that the donation of a debt, | or what 
on the obligation of another, is not valid to any ¢ ie d 3 
debtor or the person by whom it is due according to tl | pé | 
received doctrine, by reason of the condition already tie s ied t 
it requires possession to complete it, whereas ‘if made to 
himself, it is quite valid and operates as a release 0 n 
Whilst the great author of the Mabsüt and — min neni 


jurists agree with the Hanafi lawyers in holding th : ice 


— liberal interpretation, the transfer or — ree 


Bd m by the creditor i is lawful. Ande even 


: — P nno 4 
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— ‘the gift of a debt to a third | person is valid according to w EF — 
The doctrine laid down in the Mabsút has been so generally ap- 
proved by urf or custom, w hich is the embodiment in practice of 
| the general consensus of a progressive community, that the rule - 
—  — mentioned by the author of the Sharéya may be regarded as 
entirely exploded. 

— Under thé Hanafi Law the release of a debt to the debtor is valid Hanafi Law. 

—  — without his consent, but becomes inoperative, if the debtor refuses 





to aecept the release. 
— . — Here, again, there is a conflict of opinion among the Shiah jurists. 






























= — The author of the Mabsút declares the release of a debt (bi) to 

— a debtor is not valid or operative without the debtor's express or ; 

— implied consent. According to the author of the Sharttya such a 

— == release i is valid without acceptance,’ and though he does not say 

— - what the result would be, if the debtor rejects it, his meaning prob- 

mme ably is that it would be effective. In the Zakhira--Madd, Shaikh 

— — Zain-ul-aibidin, late Mujtaliid of Bagdad, adopts the opinion of the 

— — — Mabsüt, and in the Jamaa-ush-Shittat, a case is given from which it 

-—--— would ; appear that under the Shiah Law, as under the Sunni Law, 

——_ when a creditor discharges the debtor, he cannot again enforce the 

— Tia bility, but the debtor may insist upon his performing any obliga- 

xd tion | which rests on the creditor, or even force him to acceptthe debt. 

— zm Spe: king of the subject-matter of gifts, what may or may not form z 
— —— the subject of hiba, the Fatüwa-i- Alamgiri has the following :— = 
— —À The à thing itself must be in existence at the time of the gift, so What may | — 

oth: E ne should give the fruit that may be produced by his palm- fom the, sub — oe 
j year, or what is in the womb of this slave, or of this sheep, ee ee ex s. 3 
s udder, the gift is unlawful though power be given *o take i = 


— or 1 at the time of production, as of birth, or of uUi ae ; 2 
$0 as isto the butter in milk, the oil in sesame, or the flour in wheat AUN 
rith s simi lai powers. The subject of the gift must also have legal . —— tom F 
value _and po ossession must be taken of it to establish in it the right d M — 
he dor re e, and ifi in its nature divisible it must be divided and — — E d 

nguishec — and not joined to, or occupied with anything E MENO 
lat is no Hence the m of land withont the dnt then 
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standing on it, or of a palm-tree in bearing without i 


vice versü is unlawful. So also of a house or vessel i in whit 
is something belonging to the donor without its contents.” | x 
Mesi». As regards the latter principle, there is considerable dif 
Divergence l 
— the between the Hanafis on one side and the Shafeis and the SI Shi 
chovia, 
the other. Under the Hanafi Law, if the subject is in 
The Hanafi & 1 ` 0 Oo = TY > rw JI 
decens divisible, or forms part of a thing which is capable of pia 
tion or division the gift is not valid until it is divided off, € 
ated from the other propertv of the donor which is not g 
where it forms part of an indivisible — or of a thing whic ned | 
— 
not be divided without considerable damage to the entire proper 
the gift is valid though there is no partition. d T 
The Shiah The Shiahs and Shafei= differ 7n toto from the Hanaf : rega ‘ait 
and Shafeidoc- P. 
rines, this principle. They maintain that the gift is valid in either es 
because a gift is a tam/ik and valid as such in respect of a II thing 
pes 
whether they form portions of a divisible or indivisible thing: 
— doc- Shiahs, however, insist that there must not be a completi ^ ignor i 
rine, 
as to the substance of the gift, viz., that the subject sh should be: 


ciently indicated in order to leave no room for, donbé: as to 1 - 


v 


given. Indefiniteness or ignorance as to the very subjecta mai tte 

the gift would avoid the grant, but not mere ntig whic 

Shafetdoctrine. be explained by other circumstances. According to the 

3 mere inGeüniteness does not render a gift void, for an u 


; but known share may be as much the subject of — ta 
b: , T» RT. 
ae as a definite specific share. D. 


v. 


Impartible' According to the Fatâwa-i-Alamgiri, * the gift ofa ay 
mushda, The. aan 
rule of Hanafi is separated from, anc emptied of, the property: and t TL his 
T donor is lawful, so also of a mush@a or undivided part of 
that does not admit of partition, or is of such a nature Phi 
kind of benefit or advantage that can be derived hes 

whole or undivided, cannot be derived from it after par 
instance a small house or a smali bath. But the. gne 
in a thing that admits of partition, consistently with tl he 
of all the uses which might be made of it bef — tit 
valid. What is required is, that the thing given M 
| — at the time of taking possession, not at t 
— he gift of a mushâa or undivided part of wh 


* of partition i is lawful to a partner or to a strang get | 
CR 





c. 
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= musháa in what docs admit of partition is not lawful either to a 
— partner or one who is not a partner, and if possession is taken of it, 
— — — JHisam-ud-din has reported that it will not avail to establish pro- 
: — — perty in the donee, but he has said in another place that it will avail 
= e establish it invalidly, and so it has been decided.” The subject 
= —ć oË mushâa has furnished a fruitful source of discussion in the law- 


-— courts of this country, and the difficulties with which itis surround- 

| ed render it necessary, that the meaning of the doctrine, its rason 

— d'étre and the legal principles which govern it, should be considered 

= with some degree of care. 

— — has been defined by Freytag as meaning “pluribus com- Mushda—its 
munis," -Every joint undivided property subject to the right of asic th 
— one individual is a mush@a. The word mushda is deriv- ` 





— ———— ed from shuyûu which means confusion. Where several persons 
x own a particular property joint and undivided, no one of them can 
—— — predicate that his interest is attached to any specific portion. The 


— gift by one of the co-sharers of his share in such a property is 
— — — likely to create confusion in its enjoyment by all the co-sharers. It 
— — will be seen, therefore, that the doctrine of mush@a, which implies 
—8 prohibition against the Aiba of joint undivided properties which 
= - are partible i in their nature, owes its origin among the Hanafis to a 
= — rather nervous dread on the part of some of their principal lawyers, 
a ly Aba Hanifa, that unless divisible things were divided. off, 
would give rise to disputes and complications in the enjoyment 
of ofeach subjects. ae 
bü i Hanifa carries his objection to indefiniteness, in other words, 
the le gift of joint undivided property whichis capable of partition, 
n limit. But there is a marked difference between him 3 
d his coim on the point in question. Generally speaking, 
ws are more in accord with the requirements of a progres- 
mm nity and less casuistical than those of Abi Hanifa. 


ling passage from the Alamgiri will bring into prominent. 





















not only the views entertained by the early writers on the * — x 
but -— nature of the divergence between the master ass —— E 
es, though the principles laid down therein must be taken e 


> the 1 en un ot ation = are — — — — — — 


410 er e 
| 
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— —— another person, it is mentioned in e 
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the two disciples, and invalid according to Abu Hanifa. 
not void, so that it avails to the establishment of property by p 
sion. Sadr-ush-Shahid! has remarked that when a person nid 
what admits of partition to two men, so that the gift is J— 
according to Abt Hanifa, and possession is then taken, the rights 


Ber s 


property ts established in them invalidly, and so it has been decreed. 
Confusion on both sides in property susceptible of partition | e 
vents the legality of gift, according to them all, and when t he — 
confusion is only on the side of the donee, it prevents the le gality 
of the gift, according to Abü Hanifa, though it has not that ef ect : 
(n the opinion of the dzsei ples. And if one should make ag i ift to 
two persons who are poor, it would be lawful according Mee 
as in the case of sadkah, or pious offering. But if they are rk 
and the gift is made to each of them in halves, or if it 181 
vaguely, by saying, ‘I have given to you both,’ or with an = 
favour of one, as by saying, *To this one a third of it, and t | 
one two-thirds of it. it is unlawful in the three cases accor ding 
to Abü Hanita ; while, according to Mohammed, it is lay m 
them all; and according to Abü Yusuf, it is lawful in the t 
cases where the gift is made to both indefinitely, or in balves, but is 
not lawful with any excess in favour of one of them. When t 
persons have given a mansion to one person, the gift i vali id, 
according-to all opinions.’ e E T — 

"^A gift oy one person to two others of the half of two slave 


DG 


or of two or ten pieces of cloth of different kinds, as cloth of : Mer 
— 


* "So 


and cloth of Herat, is lawful when followed by ponse — 
of cattle of different kinds. But if the cloth or cattle be 
same kind, the gift is not lawful, unless a partition i 
In like manner, the gift of a share in a wall or vu or 
lawful, when accompanied with a power to take possession. 4 


instance, when a house is given with all its rights anc 


— 


pen 






which include a party wall, or & right of way, held. n ¢ 
with other persons, the gift is lawful as to these also.” Ag 


* If half a mansion were given by way of gift, or í as sad ka 
delivered, and the donor should then sell, — 


E" rx 4 great — of ees. — flourished i in a the 1 
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‘a mansion were given to a person, and delivered to him, and the 
donee should sell it, the sale would not be lawful, and it is ex- 
pressly stated in some fatâwa that this is approved. But it is said 





= in other authorities, that possession under an invalid gift avails to, 


the establishment of property, and that it has been so deci led, contrary 


would be lawful. "And it is also reported in the “Asal that if half 


to what is stated to be valid in the Imüdia ; and the word fatwa, or , 


decision, is stronger than the word valid.” * 

“Tf a man should make a gift of a mansion in which there are 
- some effects belonging to him, and should deliver the mansion to 
the donee, or deliver it with the effects, the gift would not be valid, 
But there is a device by which a valid gift can be made of the 
— — —- mansion; and it is by first making a deposit of the effects with the 





= | | - donee, vacating them for him, and then making delivery of the 
—— mansion. And, in the opposite case, if he should make a gift of 
—— the effects without the mansion, and vacate them for the donee, and 
then make delivery of the mansion, the gift would be valid ; and 
= if he should make a gift of the mansion and effects together, and 

vacate them both for the donee, the gift would be valid. If a 
. separation is made in the delivery, as by giving one of the two and 
= — delivering it, and then by giving the other and delivering it, and 
> E beginning is made with the mansion, the gift of the mansion is not 


ipm 


I valid, but that of the effects is valid, while, if a beginning were 


— 
— 
— 



















miade with the effects, the gift of both would be valid together. 
— EE if one should give land without a growing crop, or the erop 
7S the land or trees without their fruit, or fruit withott their 
_ trees, and vacate them for the donee, the gift would no: be valid in 
(0 dier ease ; for the union of each with its fellow is such that the 
: E — of one are in contact with the parts of the other, afd the 
ft is like that of a musháa in a thing susceptible of partition. 

= TT » t if ^s should give each of them separately, as, for instance, 
the and then the land, or the land and then the crop, and 

| — eth together, the gift would be lawful as to both; while, 
rate them in delivery, it is valid as to neither, which- 

may begin with. If he gives the mansion and does 


— ES 
Sepe 


¢, 


ig and cor MN aad does no: deliver them until e — a 


no ER — gives the effects also, and then delivers them - 
to Eus t is lawful ; in the same manner as when one gives —- 


Possession 
validates gift 

f mushda, 

E 

— 

— 

TA 

— 

— 
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gift of the corn contained in them, and then delivers both, th 
pi. 
is lawful as to the whole. But if the mansion is given cnt i 


then delivered mush thal, or occupi e l. it is not valid ; nor ` 


his saying, ‘Take possession,’ or ‘I have delivered,’ a valid 
the donor, or his people, or g — ire in the mi msion." E à 


d EE 
“The gift of a shiighil, or hing z which occupies another, is k 


ful, but the gift of the mushgháül, or thing oceupied, is ur lav 


men The principle in this kind of cases is that the thing given d yeing 
occupied with property of the donor prevents the taking of * 
sion, which is necessary to the completion of the gift, but 1 that th 
thing given occupying the property of the donor * not that ef C 
As an example of this, the gift of a leathern bag, in which tl there nx 
iS food of the donor's, is not lawful, while a gift of the food meth 
bag is lawful. And if one should give a beast of burden avin ng va 
load upon his back, the gift would not be lawful ; but if the arder 
is given, and beast and barde n delivered together, the gift is la wl 
So also the ; gift of a pite her without the water in its not lawf "tul 
but the gift of the water without the pitcher is lawful. fam 
should give the crop on his land, or the fruit on lus tree, ond diel 
the donee to reap or to gather it, and he should do 80, the gift woul 
be lawful on a favourable construction ; but if he is not — it a 
take possession and does so, he is responsible." Ai 

A giftrendered © Lf a person should give a mansion w ith its effects and dei 

—— — them hoth, ané a right is subsequently established to the effects, s t 


edin part of it. cift of the mansion is valid. So also if one should gives ack en | 















goods ii them, or a bag with the food in it, and deliver the em to. o th 
donee, and a right is subsequently established to the cont um 
either case, the gift remains complete as to the sacks. an d the e 
But if one should give a mansion of which possession is | 
a right is then established in a part of it, the gift is voi i z Án 
one should give land with the crop upon it, or a tree v h th 
on it, and make delivery of both, and a right should i ile E | 
lished in the crop or the fruit, the gift in the land or tre rees i 

A person makes a gift of his land with the erop on it, 
- delivers the crop, after which a right is established i n E 


— 


the git void as to the other.” ES Ge 
NEN 
PA "When. a man has given — vhich i in mu 
m invested i in eorr business, to the muzüi iri, ies 
Me < M E m d : 
Mis <a o > ma * E IL E 5 





tHIBA' OR GIFT SIMPLE. 19 


partner, and part cf it is in his hands, and part of it due by others, 


Gift by one 
partner to 


the gift is lawful as to the former, but as to the remainder it is law- another of a 


fal only if the donor have said, * Take possession ;* and if any part 
of the property be profit, the gift is not lawful. When one of two 


pariners has said, 
been said that if the property itself be in existence, the gift is not 


share in the 


profits not 
unlawful, 


‘ F have given thee my share of the profit,’ it has. 


valid; by reason of its being mushüa in what admits of partition ; | 


but if the partner has lost-the property, the gift is valid by reason 
of its being an isk@f, or extinction of right.”* 
Tt will be seen from the above extract, which has been given 
— in extenso, in order to bring clearly before one’s mind the condition 
of society in which the rules were promulgated, and what were the 
subjects to which they were in the main applicable. : 


The principles, therefore, have been construed, as I shall endea- Kabe-ul-kdmil, 


your to show, by the later lawyers most liberally. I shall also try to 
prove that the spirit of the Mahommedan Law, even where it has 
been subjected to patristic influences, is in accord with the require- 
ments of progress. Bearing in mind the principle, that possession 
validates an imperfect or incomplete gift, the author of the Majmaa- 
ul-Anhar? defines thus the term habz-ul-kamil, * complete posses- 
sion."—* And the meaning of kabz-ul-ka@mil (complete seisin) with 
reference to moveables depends upon their nature, and with re- 
ference to immoveable property as is suitable to its msture, as the 
taking of the key of a house, which is equivalent to its seisin." 
—— —*** * According to Abi Hanifa, if a person make a gift of his 


EM house to two people, it is not valid and (this is his view) regarding 
— all objects which are capable of division, but according to the two 
— disciples the gift is valid.” Nor is it valid according to Aba 
= Hanifa, if the donor define the shares. But the accepted doctrine 


= = _ isdireetly opposed to his view. “Ifa man make a gift of a moiety 
_ of bis house in favour of one person and of the other half in 
r of another person, and deliver the same to both simulta- 








is have ice these dicta ina — form, leaving out the names of 


lithe ———— the ee eee 223 
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or complete 
possession, 


2 ; os is a valid gift.Dut if the delivery to one is before - 
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valid in iter a ase. ! | 
Possession A hiba-bil-mushüa or a gift of an undivided joint property is not — — = 
perfects an in- Ex —— 
valid gift, Void but only invalid, and possession remedies the defect. em = — 


The Majmaa-ul-Anhar* says * and Yaaküb Pasha has held, that — 
if a person make a gift to two persons of a thing whieh is capable — — 
of division, that is an invalid Aiba, but it is not (bâtit) void ac 
cording to Imám Aba Himifa, so if the donees take possession, it = 

Fatwa. establishes property in them according to his saying and the fatta 
is according to it." This view is in exact accordance with what — - 
Sadr-ush-Shahid holds. That a right of propertyin a share of à = 
joint undivided Property comes into existence upon possession being l 
taken of it is clear from the following passage in the Majmaaail- 

Anhar :—* In the Jámaa-wl-Fusulain and Baziziah it is stated 

that hiha-i-faisid is perfected by possession and the fatwa is accord- —— — 5 
ing to this though some have sad; the other is correct, but the — 

word ` ‘fatwa’ is stronge pr than correct. Regarding the words of the 

author that mushüa prevents the completeness of a gift, the com- — — 


mentator says, “ the reason is that seisin is necessary, so it is men- —— == 
tioned in the Fusulain, but Zailye has held that the gift of such —- — 
a thing in which the right of the donor is attached is invalid, and - — 
in the Zmüdia it is stated that the gift is only incomplete; ad — 














Hamawi ha:-stated in his commentary on the Ashbah that dis — — 
doctrine is sübject to two sayings owing to which difference bas | 
| arisen regarding such mush@a which is capable of division, 
— s, whether such Aiba is void or only incomplete, but it is more 
25 correct that it is incomplete as is stated in the Bazüziah. And inthe - 
— Durrur-ul-Ahkiim it is stated that an invalid Juba (gift) cor E 
: the right of property by possession and the Ju is Ro : 
5 — z in the Fusulain.”? it. ^N E 
EE C The Zadd-ul-Muhtàr commenting on the above geil in 
meu — JDurrur says, “in the Durrur it is stated from — dain | = 
35 ss posession under an invalid gift would avail to to sah De 
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= a 

as correct in the Yédia, but the word jutwa is stronger than the 

word correct, &c.” } 
——— — Actual possession, however, does not seem to be necessary to 
complete the Aiba, or at least to destroy the defect arising from the 
fact of a certain property being pluribus communis. The authority Authority to 

take possession 

to take possession is regarded by the jurists as sufficient. 

“Tn the Hinüdia it is stated from the Jémaa-ul-Fatdwa, that if a 
person make a gift of the crop which is standing on the land, or of 
the dates which are hanging on the trees, or of the seabbard which 
is on the scimitar, or of a building, or of dinars which are owing 
from another person, or of anything which may be measured, and 

2 authorize (the donee) to reap it, or to take it down, or to take it oft. 
E or to take possession thereof, or to measure it, and (the donee) has 

done it, it is valid by a liberal interpretation."? And again, “ It 

- — — the donor himself or his deputy makes a division, or if the donor 
authorizes the donee to make the division with his partner, this 
makes the gilt complete (&tmil)."? And this opinion is still further 

7 _ enforced by reference to Kazi Khan. “Ifa gift be made to a man, 
— and he appoint two persons to take posse ession on his behalf, and | 
they both take possession, that is lawful as is stated in Kazi Khan.”* — 
— From the examples given in the Arabian law-works, it can easily = 

— be inferred that the doctrine of mushda was applicable only to small Doctrine of : 


musháa not 


. plots of lands and houses ; it does not seem to have Seen contem- — to 
zemuntdaris, 


— Eg = thiol Ls the Arabian jurists, that the doctrine should be — = 
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to specific shares in large estates or zemindaris. Ati 
this doctrine was first enunciated among the Hana 
not appear, from eontemporaneous records, to have € 
estates such as are known to us in this country. The À 

quest had broken up the landed proprietary of ancient Per »xsia a n 
the Dehkiin, who was a zemindar under the Sassanides t ecume £ 
mere husbandman. Under the Arab rule, the land of the c ounti 


Lo 


was distributed either amóng the Arab colonists, or allowe | to re 

main in the hands of the old proprietors on a scale which s i. ould 

prevent their forming a combination to destroy the new g 

ment; such seems to have been the economic condition of ; di 

about the beginning of the Hanafi Law, and the time * vs t 

early jurists of that school flourished. The wealth of the pec 

was chiefiy derived from common trade, immense flocks of s he P 

and goats, large groves and plantations. Apparently, t herefore 

the doctrine of mushâa was not intended to apply to large land mde 

estates such as came into existence in later times. ~ — E 

The Judicial Committee of the Privy Council, in — 

ms Abedoonnissa v. Ameeroonnissa, discussed the question whethe 

eeroonnisso, objection of invalidity to a gift on the ground of Ee vas X 

plicable to shares in a zemindary which themselves puis reven 

separately, E, = 

“ A legal objection to the x validity of these gifts was n m ide m 

High Court om the ground that the gift of mushâa, or : undi 

ed part in property capable of partition, was, by } Makommed dan 

— invalid. This point appears to have been taken for the > fir in oq 

the High Court, and was argued at this Bar. That a rule 

kind does exist in Mahommedan Law with regard to s some subje 

of gift is plain. The Hedaya gives the two reasons 0 whi nic 

founded : First, that complete seisin being a necessé u y co | 

cases of gift, and this being impracticable with.re pe 

finite part of a divisible thing, the cor.dition cannot be: 

[4v and, secondly, because it would throw a burden c on | the 

AE DA had not engaged for, viz., to make a division. (i See E L 

= Qi 3 vol, 293.) Instances are given by the w vri Ws p. 
E c things which cannot be given, such as fruit u inpi luc 

. tree, and crops unsevered from the land. e is b vio 


2 — — to -— x this nature matey nosse 
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in their undivided state, and confusion might thus be created 
between donor and donee which the Jaw will not allow.” 

“Tn the present case the subjects of the giftware definite shares 
in certain zemindaris, the nature of the right in them being defined 
and regulated by the publie Acts of the British Government.” 

“The High Court, after stating that the shares were for revenue 
purposes distinct estates, each having a separate number in the 
Collector’s books, and each being liable to the Government only 

for its own separately assessed revenue, and further that the 
proprietor collected a definite share of the rents from the ryots, 
and had a right to this definite share and no more, held that the 
rule of the Mahommedan Law did not apply to property of that 

description.” — 

“Tn their Lordships’ opinion this view of the High Court is 
correct. The principle of the rule and the reasons on which it is 
founded do not in their judgment apply to property of the peculiar 
description of these definite shares in zemindaris, which are in 
their nature separate estates with separate and defined rents. It 
was insisted by Mr.- Leith that the land itself being undivided, 
and the owners of the shares entitled to require partition of it, 
the property remained mush@a. But although this right may exist, 
the shares in zemindaris appear to their Lordships to be, from the 
special legislation relating to them, in themselves-end before any 
partition of the land, definite estates, capable of distinct enjoyment 
by perception of the separate and defined rents belonging to them, 
and therefore not falling within the principle and reason of the 
law relating to mushia." And the same principle was enunciated 
in the case of Shaikh Mohamad Mumtaz Ahmad v. Zubada Jan. | 

When a gift b’l-mushâa is made of property that does not admit 
of partition, it is a condition of the gift that the quantity be known 
or specified, for if one were to give his share, the share being 
unknown, the gift would not be lawful as ignorance of the share 

might lead to disputes.? In the case of Jafar Khan v. Hubshee Jafar Khan — 
Bibi it was held by the Sudder Court, that a gift of land forming EE rris um 

- apartof joint property to be valid must be distinct, and tlie boun- "i — 

208 

so * Sahiba Begum v. Atchamaun and others, 4 Mad. Reports, p. 115. 

ES. -* Fatáwa-i- Alamgiri, IV , p. 523. * 1 Sel. Reports, p. 12. 
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daries and extent of the property given be kuown, P 

rulings of the Sudder Court, however, it must be — gave 
effect to the objection based on the ground of mushda to an t ten JE 
perhaps not warranted by the spirit of the Mahommedan Laws 
But the more recent decisions of the High Coutts of Calcutta and = 

Allahabad have taken a broader view of, the question, and more - 
in accordance with the principles enunciated in modern works 

like the Majmaa-ul-Anhar and the Radd-ul-Muhtar. In the ca 
Jerem Butsh of Jean Buksh v. Imtiaz Begum, the daughter of a deceased = o 
Begum, Mahommedan sued to set aside a gift of her father’s estate made by — — 
him during his lifetime to the defendant his eldest son, and for .— == — 
possession of her share. It appeared that the gift to the defendant ~~~ 
by the father comprised, amongst other properties, one-third share. zc 
in certain joint and undivided zemindary villages. As the holder — — 
of these shares, the defendant's father was entitled to a one-third — == 
share of the profits of the villages after payment of the Govern- - = o 
ment revenue, village expenses and costs of collection. * The plain- - as : 
tif contended that the gift of these shares was invalid on — 

ground of mushis. The High Court held, that the gift of a de- — = 
fined share of landed estates was not open to the objection” tee 
mushéa, a defined share in a landed estate being separate property 
This view appears.to go beyond the expositions of the Hi mafi 
— jurists, though it may not probably be inconsistent with the s pirit 
— — tes — — 
= Kern Hemin In Kasim Hussain and another v. Sharif-un-nissa in which thata 
™ gift was by one, person to two donees, the hibanüma was’ x AG? 
following terms :— E — E 
* I, Bechi, do hereby declare that one-twelfth m an la 
y declare Lgs 
-dwelling-house containing a room facing north and aum 


peu. 


"m - yards of land in front thereof, two halls (dalan) facin, n 
A 1 Ta E a a door, a privy, a court-yard and a staircase constitute » my ances 
Do tral property, and are held by me under a partition de ST 


— F — iru» > Kasim Hussain and Nazim Hussain (defen: anis) 
m. E A teas | of the above ae together VE by avi les, 
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and * dakhili’* righte, whether large or small, and appertaining to it. 
The property is free from the right of any one else and unincum- 
bered by hypothecation, charge, gift, sale or mortgage. There is 
nothing to prevent -: validity of the transfer, and the property is 
in my exclusive possèssion up to this day, and I have placed them in 





































proprietary possession t — Neither I orm y heirs have any right 
‘or interest left in it. I have substituted ( Kasim Hussain and Nazim 
Hussain) on the following terms :—Durirg my lifetime the income 
of the property shall remain under my control; after my death 
da they shall become absolute proprietors thereof in equal shares, and 
E - apply its income to meet their necessary expenses ; they shall not 
_ have power at any time to transfer or create a charge upon the pro- 
perty; should they directly or indirectly transfer the property. -+ 
= af od such transfer shall be invalid in Court in face of this instrament.” 
= Upon a suit by one of her heirs, two grounds were taken 
ae set aside the deed, first that it was a will, and therefore in- 
valid as regards two-thirds, being without the consent of heirs, . 
= K second, that the gift was bad on account of musta. With refer- 
ence to the /irs/ objection, the learned Judges held as follows :— 
! * “The deed purports to transfer the title in the donor's share in 
. = the muaf state to the defendants and constitutes them proprietors, 
> but reserves to the donor the income for life. A gift of — 


de ae is not otherwise void by reason of the ron for yesery- 
z to the donor the profits either for want of the seisin required 
a ; Mahommedan Law of the property given, or in, conseqrence of 
| Alk condition vitiating the gift. It was held by the Privy Council 
$ iN n "a "mjad Ally Khan v. Mohumdee Begum, that though the 
transfer of a legal title will satisfy that provision of the Mahom- 
1edari t Law which relates to the point of seisin in its legal and 
chnic: al sense, yet that alone will not suffice when no intention — | 
s — the beneficialownership either present or future, —— ET 
| re is real transfer of property by a donor in his lifetime — md 
— he Mahommedan Law, reserving not the dominion over the — = 
corpus of f the property, nor any share of dominion over the corpus, — cA 
but simpl: ly : ps for, and — a right to the dbi Ee 
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produce during his lifetime, there will be à com plete 
Mahommedan Law. Their Lordships observe :— E x 
‘The text of the 77edáya seems to include the very p — 
and to negative it. The thing to be returned is not iden 
something different. See Heddya, Chap. Gifts, Vol. IIb 
XXX,*p. 294, where the objection being raised that ap articipatio 
of property in the thing given invalidates the gift, the mswet 
the donor is subjected toh participation in a thing Me 
subject of his grant, namely, the use of the whole indiyisibh | 
cle, for his gift related to the substance of the article not te 
use of it In that ease the subject of the gift was Gov — 
Promissory Notes, the interest of which had been reserved h l y the 
donor, and their Lordships go on to say :— Again, if thea 
for the reservation of the interest to the father for his life b 
ed as a repugnant condition, repugnant to the whole enjoy mont 
the donee—here the Mahommedan Law defeats not the g — y 
the condition, Hedaya, Chap. Gifts, Vol. III, Book XXX, p 
The mere reservation of the income of the estate will not | 
vitiate the gift, and the Subordinate Judge’s finding in this 
is erroneous. The deed contained a condition against a 
but that will not vitiate the gift." 
With reference to the second ground of objection : je. — 
Judges said-as follows :— E - 
= “Tke appeilant’s objection as to the finding in — 
stair-case, door and privy is also valid. This portion of th le g 


ox 


| iar 


been diSallowed, because the above things are undivided * 
“On this subject the HEMdaua on * Gifts,’ Book — wh. 


follows :—* A gift of part of a thing which is capable of di 
is not valid, unless the said part be divided off, and sep: Lee ted 


the property of the donor, but the gift of part of a 1 indi 
thing is valid. The things referred to appear to be ec "ommor 
oceupants of the premises which in other respi 
and are ineapable of division, and the donor gave a 
in them to the donees, the gift is not, in conseque ene , d 
is obviously absurd to give effect to the gift nel respe x 
and disallow all means of ingress and egress.” En = 


å pE 


ML formal and solemn declaration by the donor | r tha — | 
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would be binding $vidongp of delivery of possession. This prin- 
ciple was accepted in the case of Shaikh Muhamad Mumtaz Ahmad 

| V. Zubaida Jan! where their Lordships of the Privy Council held 
.— — thata declaration by the donor in the deed of gift that possession 


— — bad been given bound his heirs. 
== When two persons own -a property jointly, either sharer may, 
— - anderthe Hanafi Law, give his share to the other, without the for- 
— — — mality of a delivery of possession or any objection founded on the 
—— ground of mushâa. In the case of Mahomed Bukhsh Khan v. 
= Hoseini Bibi? the Judicial Committee of the Privy Council held 
— fhatwhere a property is held by several co-sharers any one of them 5 
- may give his share to any one of the other eo-sharers, and that 
S such a gift would not be open to the objection of mushiia. " 
—À gift of a property jointly to two donees is valid if they are hl 
— P Eihorized to make a partition among themselves, or if they take 
possession of the subject-matter of the gift. In early times there 
: | . seems to have been a doubt when one of the donees was a minor and 
— ‘the other an adult. “Some of our doctors,” says the Radd-ul- 
— | itâr “are of opinion, that if a gift is to a minor and an adult 
= -jointly without division of their specific shares in mushüa pro- 
— —— it is invalid, and as the minor cannot himself take possession 
—— 9f his share, the gift cannot be completed." 
- Ani again, “some of our doctors say that if the gift is to one 
; E lt and one minor, the latter being in the parwarisk (custody) of 
— a former, or to two sons, one adult and the other a minor, it is not 
ES "3 The reason upon which those principles are founded ap- | 
pears far-fetched, though the Allahabad High Court apparently | 
= nized it in the case of Nizam-ud-din v. Zabida Bibi.* "i-ám-ud- — 
tm this ease it appeared that one Sheikh Kadir Buksh devised ain — 
certair n property amounting to a one-fourth share of his estate to 
| his SER dest son Zahir-ud-din, subject, however, to this reservation, 
that a zum of the property situate on the north side of the 
River Ravi, and consisting of *lakheraj lands should pass on the 
s an sd d ith to Zahir-ud-din, but that the remainder situate on ie 
outh f the river should be held and possessed by the testator’s Ee 


n Aman-ullah for the purpose of collecting and paying E : — 
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the revenue due on both portions without any réndition of accounts, 

until such time as a competent son should be born to Zahir-ud-din," 

the reason being that Zahir-ud-din was unfit to look after the lands 

paying revenue to Government. On the death of their father, 
Zahir-ud-din and Aman-ullah held and póssessed the property 
above-mentioned in accordance with the will of the testator. On 

the lst of September 1864, Zahir-ud-din executed a deed of gif! 

of the one-fifth share devised to him in favour of two of his sons. 
Nizam-ud-din and Sadr-ud-din, a minor. No mention was made 

in the deed as to the respective shares of the brothers, or as to the 

manner in which the property was to be held or divided. The 

deed was dulv registered, and mutation of names was effected in 

fespect of the lands on the north of the River Ravi in the same year, 
Zahir-ud-din died in 1869, leaving several daughters and a minor 

son, born after the execution of the deed of gift in favour of 
Nizam-ud-din and Sadr-ud-din, never havin g held possession of the 

property on the south side of the Ravi, which had remained in the 

possession of Aman-ullah and his son, who rendered no accounts of 

profits to Zahir-ud-din, and it was not till the year 1871 that the 

donees obtained possession. With regard to the property on the 

north bank of the Ravi, it appeared that the donees had been 

put into immediate possession. Upon a suit instituted by Zabida 

Bibi, one ef. Zahir-ud-din's daughters, to recover the share of = 
the property eft by her father to which she was entitled under : 
the Mahommedan Law, by the canc elment of the deed of gift, the 
First Court held that the deed was valid, the property given being — 
therein defined and specified. The Lower Appellate Court reversed — 
the decree and remanded the case for the determination of the ET 
amount of the mesne profits due to the plaintiff, holding that the — — E 
deed was, under Mahommedan Law, invalid, as the gift — — — 
made without division or detail of the respective shares of — — 
donees and as the donees had rot obtained possession € E 
portion of the property, vie., that situate on the south . T 
River Ravi, till after the decease of the donor. The Gout 
however, did not distinetly determine whether the deed. — 
operated immediately in respect of the portion lying on the m di 
of the river. It found that there were no good reasons Mr 
PME the donor insane, or even a simpleton, although his s fh 
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had refused to allow him to manage lands paying revenue. In spe- 
cial appeal, the principal. grounds were to the effect that the deed 
of gift was not invalid under the Mahommedan Law, as the donees 
had received such possession as the donor could grant of the lands 
on the south of the Ravi and had received actual possession of 
those on the north. and, although a gift of undivided property was 
eontrary to that law, vet. as the donees had obtained possession, the 





^ 


gift was not absolutely invalid. 
The High Court held as follows :— 
“In this case the claim of the plaintiff to a daughter's share in 


- 


— the estate left by her father. Zahir-ud-din. is resisted on the ground 


— * 

— of a deed of gift executed by him, a somewhat weak person, in fav- 
— our of the appellants. his sons, in L864. Another son was born to 
— - him after that date. so that the effect of the deed is to exclude from 
—— . . P 1 3 

— inheritance, for no sufficient apparent cause, the younger son as 
— well as several daughters.. The Court of First Instance. holding the 


deed to be valid, dismissed the claim. The Lower Appellate Court 
considered the deed to be invalid for three reasons: (1) that the 
property, the subject of the gift, being capable of partition, had not 
been divided between the two donees ; (2) that part of it was not 
at the time of the execution of the deed in the possession of the 
A donor himself : and (3) could not therefore be transferred by him 
-  — — tothem. As to the other portion of the property. which was ad- 
| — mittedly in his possession at that time, the Lower Courts have not 
—  enquired or found, «o carefully as they should have done, whether the 
. deed took effect before Zahir-ud-din's death. If it operated imme- 
— ae ‘diately in respect of the property on the north side of the River 
- Ravi, and the opinion of the Lower Courts seems to lean to this 


ae. 












— : ^ view, which is also supported by good prima facie evidence, we 
—  — should not be able to allow that it had failed to operate in respect of 

— the property on the south side of the same river. The latter por- 
L- |. tion of the property was in the charge of a trustee, who was bound 
. fo pay out of its profits the whole of the revenue assessed on both 
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portion. But, although the soundness of the 2nd and 3rd re = 
of the Judge`s decision may be doubted, we are not prepared to say — 
that his first reason is wrong. The general rule of the Mahomme- = — 
dan Law is that anything which is capable of division, when. given — 
to two persons, should be divided by the donor at the —— | == 
gift, or immediately subsequent thereto and prior to the delivery to — = = 
the donees, in order that the objection of confusion may be ave 
and full and complete seisin obtained. But it is contended on be — — 
half of the appellants that, although the gift of undivided property — 














p" 








is contrary to law, it is not, if the donees have obtained possession : — 
of it, absolutely invalid. This contention is supported by the opr — 
nion of the two disciples, while it is opposed to that of Hanifa. EX -— 
But it appears from a passage in the JDurr-ul-Mukhtür and — 
= — 

a passage in the Fatd@wa-i-Alamgiri, that in a special case like EE 
the present in which one of two donees is an adult, and the | - eem 
— 


other an infant son, a gift of undivided property is absolutely — 


invalid, not merely /ûsid but bát;l. The reason of this rule is exeo à == 
plained, and although the rule may, it is intimated, be evaded bya — 
















particular device, which is not quite clearly intelligible, there is 10 
pretence that such device was employed by the parties to the deel 
in — in this case." * E = 


— 

















“The weight of authority appears then to be in favour of the — 
conclusion st-which the Lower Appellate Court has arrived, and | — 
eonclasion may be upheld upon the basis of Mahommedan Law: 
Had it been otherwise, it might have been our duty to con sider 
whether we were bound strictly to apply Mahommedan Law to | — — 
case, or to deal with, and dispose of it according to the principles. — 
of equity, justice, and good conscience. Without ente ing v u pon 
such a discussion, we may content ourselves with remark ng 
as the deed is found to be invalid under Mahommedan I E , Just 
‘equity, and good conscience do not, under the circumstances 
which we have adverted, require us to maintain it. - Twe ve yea 
have not elapsed since it was executed, and the heirs o Zahi <l 
"din, who might, were he still alive, set it aside as not , bind I 
— are fully competent to impugn its — o 
ite ade ——— and it would seem that the m p 
the Hanafi doctrine is founded, has been, to nsi we yl 
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- missed. There can be no question that the principle owes its origin, 
= as has already been pointed out, to the fear displayed by Hanafi 


lawyers regarding the enjoyment of a joint undivided property. 
-H is supposed that when a gift is made to A (who is sui juris) and 


B will be so confused as to” give rise to disputes. Similarly, when 
a gift i is made jointly to an infant and_an adult son, the father 
— would, qua guardian, remain in possession of the infant son's 
= — share, whereas the adult son would take possession of the share 
lem = ES tohim. The enjoyment of the property consequently by the 
= two donees would be likely to create confusion, not only among 
ves but also among them and the donor: And this confu- 
. sion and difficulty would be enhanced, in case there happened to be 
-creditors of the father, who alleged that the gift was in fraud upon 
— them. Looked at from this point of view, it would appear extreme- 
— zd " probable the principle was originally framed, partly with the 
x of protecting creditors and partly with the object of avoid- 
. ing all question, on the part of the donor or his representatives, as 
i = tik the completeness of the transaction. The donee takes under an 
(d tof bounty or mere /aburru ( g,9 ). As a mere volunteer, 
4n title to the gift is not perfected, until the donor has completely 
manifested his intention to vest the property in him.! This inten- 
= tion is evidenced by his placing the donee in possession of the 
= subject of the gift or by authorising him to take possession of it, 
md i so differentiating it from his other properties or those belong- 
ig 1g to E as to leave no room for confusion. Until this 
e there is no Kabz-i-kànul and the gift is a mere inchoate act 
* y. If the donee is an infant, the necessary possession 
d * —— to his guardian. But if there are no creditors, 
e debts such property would be liable, and if possession 
een n taken and held under the gift, it would not be invalid. 
d itm nust be borne i in mind that in this country, in relation to 
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of propertv, affords a sufficient guarantee against any apprehension = 
of mere benam: transactions. 
That the developed Hanati Law itself disapproves of the strict- = 
ness of the rule, is amply shown by the follewing device pointed 
out by the jurists to escape from the operation of the principle 
of shuyui. 
“But if the gift be to one adult and one minor, the latter being 
in the paricarish of the former, or to two sons, one adult and one 
minor, it is not valid, for — on behalf of the minor could be 
taken by his guardian." ‘ However," continues the Radd, * there is 
a device by which a gift jointly to an adult and a minor may be | 
Mode of mak. made validly, ciz., the entire property may be consigned to the adult, 4 
m — gut and then a gift of it may be made to both. In such a case, the adult 
— donee would be a trustee for the minor, and possession being already 
rested in him as depositary, the objection of shuywit would not apply 
ats to the gift of the share of the minor. ! i | 
Objection of “Ifa man make a gift of ten dirhems as sadkah or pious offering = 
ue maed end to two indigent people, that is, an offering in the way of God ; and 
veria. as the path of truth is but one, such a gift is not bad for shuyut.” 
In agift oy X sadkah for two rich people is Aiba, and, therefore, if there is shuyut 
* ines in the subject-matter thereof, the gift will not take effect until 
partition is made. j — 
The objection of shuywit only renders the gift invalid, but hot coid. — 
There i is considerable difference between a Aba which is batil, that A 
s, nul! and vojd, and a Aba which is fâsid or ghair mukammull, — 
sided: is not complete or merely invalid. According to the Bacũciu. — 
an invalid gift is validated by possession and decisions are pai m 
according to this doctrine, and not the doctrine in the — = 
Accordingly, if a gift is to two individuals, possession taken by bot 
removes its invalidity. In a gift of mushaa which is partible i : 
division is affected by the donees though subsequent to the do lom a 
it is valid.? | c A — 
A gitt of a moiety of a house (which otherwise soul i fuc 
for mushüa) may validly be effected in this way (accore ng to 
Baziizia), that is, the donor should sell it first at a fixed. E 
then absolve the debtor of the debt, that is, the prices — — ps 
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t HIBA” OR GIFT SIMPLE. 87 


Shay or confusion, in order to render a gift invalid must exist 
at the time of the gift, and not be supervenient, and it must be such 
as is recognized by the law. 

If a man has two dirhems and says to a person that he has made 

— a gift to the latter of one of them. in that case if both are alike in 

weight and purity, the gift is not valid, but if they are both not 
alike then it is valid: for. in the latter case, the shuyut cannot be 
removed by division. In the same way it would be valid were he to 
give one-third of the two dirhem:s. 

— When a choice of one of two things is given to the donee. if the 
— election is made at a time when it is possible to express the mean- 
: ing with distinctness, it would be valid. For example, if a man 
were to say to another, * take one of these two pieces of cloth and 
let the other be for thy son :" in that case, if the donee exercises 
his choice before either he or the donor has left the majlés (the 
place where the afd or obligation is made), the gift would be valid. 
—— 1f a man owe another two things. one cash and the other flocks. 
and the creditor were to say to the debtor. ** I give you one of the 
mls (properties). it would be valid. 

_ The objection of indefiniteness carried to an extreme would often- 
times prevent the donee or donees from availing themselves of the 
power to take possession of the property, and thus imparting to the 
—  .  —  gmetof gift that validity which was wanting to it initially. In order 

to obviate the difficulty arising from such a contingency, the 


— Arabian lawyers have devised the doctrine of tahlil, which literally 
— -means “rendering lawful.” but which, with refer ence to the subject 
= under review, means the legalisation on the part of the donor, of 
— the enjoyment of the subject-matter of the gift by the donee and 
— =: thus xendering it a valid donation. The following examples will 


z throw sufficient light on this branch of the law relating to gifts.” 

— = If a person were to say to another, * Whatever of my property 
— thou hast eaten. itis lawful for thee," it would be lawful for him to 
(de — but es there be ony indication of dispute, he should not 















| E —— Vol, IV, p. 783. 1 Fatáwa-i- Alamgiri, IV, p. 581. 
_ On the subject of mushda there is considerable difference on some points 
ety reen the Radd-ul-Muhtadr and the A/amgiri, but the — contained 


=.» mthe tl — are recognised as law. : 
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The doctrine of If a person were to say to another, « Whoever has eaten out at 
my property, it is lawful for him," the Fatwa is that is lawful; as 
stated in the S/rüjia. 

In a tradition reported by Jin Makatil, it is declared to be lawful 
for every person whether rich or poor to eat of the fruits of a tree 
when the owner has said, “ it is lawful for all persons to eat of my 
tree ;^ so in the Zatüwa-ul-Itábia. 

If a person were to say to another, ** Make it lawful for meall 
the rights which thou possessest against me," and he does so and 
discharges the speaker ; in that case, if the owner of the rights was 
aware of his rights, then the speaker will be legally and conseien- 
tiously discharged. If, however, the Sa/zb-i-hukk was not aware of 
his rights, the speaker will be discharged only legally. But Abú 
Yusuf holds that he will be discharged in conscience also ; and the 
Fatwa is on this ; so in the AAulása. 

If a person were to give to another something which the latter 
mixes with his own goods, and believing fully that he would not be 
able to distinguish it from them, he asks the giver of the thing to 
make it lawful on him and he does so, it is lawful. But if he sub- 
sequently finds it, he must return it ; so in the Kinia. 

If a person were to say to another, ** It is lawful for thee to take 
from my property whatever thou findest and whatever thou likest,” 
according tv Abù Yusuf this is restricted to dirhems and dinars: 
Therefore it ‘will not be lawful for him to take lands or trees or 
almonds or cow or goat; so in the Bahiria and Khulasa. 

If a person were to declare that he had made it lawful for another — 
to eat of his má/; and the latter person does not know it,—in such 
; a case, if he were to eat it it would not be lawful, and it is — 

in the Muhit-i-Sarakhsi and in Tatar Khanith that it is not di 
for him to eat thereof, until he knew of the permission. l 

One man is a debtor of another, who is not aware of the snot 
of the debt; and the debtor says to him “ discharge me from wh 
I owe thee ;" and he replies, * I discharge thee in both vois; ihe —E 


















jurist Nasir says that the debtor will be discharged only t to the € eo = 


—* 


tent of the amount which the creditor believed the debtor o on A 
But Mohammed Ibn Sulma says that he will be discharged: 
full extent of his debt; and the Fakih Abu'l Lais and ol — 
that what Ibn Sulma has said is the decision of the 4 At. — | 
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saying of Nasir has reference to the future world, so in the 
- If a man were to say to another, ** It is lawful for thee what thou 
hast eaten of my property, or taken or given." In such a case, the 
eating is lawful, but not the taking or giving ; so in the S¢raj-ul- 
Waly. ; 

~ ` = * = * * * 

If a person turn loose a sick animal, saying, that whoever should 
take and use it, it would become his; and suppose another man 
does take and use the beast, it would become lawfully his property. 
This is the dictum of Abu] Kasim. 

If a domesticated bird is let loose, it is in the position of a sick 
animal. . 

If a person were to usurp a piece of property and the rightful 
owner were to say, “I have made all my rights Aala! to him," the 
_ jurists of Balkh hold, that in this case the usurper is absolved from 
FT liability cf damages and not from the restoration of the speci- 

property ; so in Kinia. It is reported from Mohammed, how- 
ever, that if one is liable to another for some property, and the 
— EC owner says, “I have made it Aa/al for thee,” it is a /uba ; but if he 
s ian tahlil, it would be a discharge ; so in Zakhira. 

If a person were to say “I have made lawful (my debts) to all 
m my debtors.” This will be a discharge to the debtors, but not to a 
lessee ; so in the — 


xl - » = - = = = * 
Es Ifa man were to say to his agent (vakil), it is lawful for thee to 

| “eat” of my property from one dirhem to a hundred dirhems, it will 

= 2. at E lawful to the vakil to take at once a hundred or fifty dirhems, 

mly so much as is reasonably necessary for his maintenance ; 


SECTION IV. à 
Mvsua A AND SEISIN ACCORDING TO THE Satan DOCTRINES. 
iecor di ding to the Shiahs, the gift of musháa or a share in joint 
indivi ided property is lawful,’ “and seisin of it is to be 
ken,” a dds the —— *in the same way as seisin in sale." 
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that is “by mere surrender or vacating by the donor.” The : — — 
character of the seisin, as stated before, when dealing with the — — 
Hanafi Law, must depend on the nature of the thing given. And — — 
the same view is laid down by the Allimah in his Tahrir-Ml-AMüm. — — ——— 
Mere surrender or delivery of symbolical possession is sufficient | —— 
in all cases of gift, where the subject is immoveable ; where it is 
moveable, manual or physical possession seems to be required so far — 
as the nature of the a rtécle permats. Authority to take possession is " 
equivalent to deliv erv ot possession. m 
Under the Shiah Law there is no question, that if a thing is — 
given to two persons jgotntl y, and thev take possession jointly, each 
donee becomes the proprietor of the portion given to him. If, again, 
ene only of them should accept the gift and take possession while — — 
the other refuses, the gift to the acceptor is valid. 
As under the Hanafi Law, acceptance is a necessary condition = 
to the validity of a gift. “The contract of Aiba, says the Sha- EL 
riya, “ requires declaration and acceptance with seisin or — 


T 








possession.' 
Declaration is the expression of an intention or wish on the 
part of the donor to transfer to the donee the right of property 3 
by way of a Aiba. But the contract is not valid, unless the person — 
who makes the transfer is “of full age, sound understanding: and 3 
unrestrained in the use of his property," in other words, issu — 
juris! capable of understanding the nature of his act, and does not - — 




















labour under any inhibition. E S — 
A discharge or release given by the creditor to his debtor — — 
valent to the gift of the debt, and this is valid both — FM — 
Sunni and the Shiah Law. Owing, however, to the difficut aa a. — 
obtaining physical or actual possession of a debt or chose iu achoiki — 





some Shiah lawyers, among them the author of the : Sharâya, lav a 


held that a debt, or rather the right to recover a debt, | nous 


- 
D 1 


assigned to a third person. Other jurists, especially the Shi x5 
(the author of the .Ma^só/,) have held the contrary view, an and at Oe 
ER mom denim Qut npon the braia Al NE Misi | 
the recognized practice, which has obtained for centuries à 
Shiah communities, of making valid assignments of ck ho A in a 
Cp 4) eme o ee inot d 
p Me. 9 oid by he oiim M | 
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party gratuitously, without any consideration, that is, by way of 
hiba. Inthe case of Nawab Amjad Ali Khan v. Mohamdi Begum. 
the gift was of Government Promissory notes. Considered analy- 
tically, the gift of the notes amounted in fact to a gift of the right 
to receive the interest on the money, for which the notes formed 
the securities. Though the parties were Shiahs, there was no 
question raised in that case, that such a gift was invalid, because it 
was the gift of a right to receive the periodically accruing interest. 
The only ground upon which the gift was impugned was, that the 
donor had reserved a life-interest in the income, and that such re- 
servation was invalid under the Mahommedan Law. As already 
. explained, the assignment of a chose in action, or a right in reversion 
: is as valid under the Shiah as under the Hanati Law. 

According to the Shaikh and the authors of the Sartir, Ghunia, 
Fe. seisin may be either actual or constructive. 

- According to the author of the Shardya and his disciples, who 
belong to the literal school of inter rpretation, x release or discharge 
does not require, for effectuation, the acceptance of the donee ; whilst 
the progressive school, represented by the Shaikh, Ibn-Zuhra, Shaikh 

- — Murteza and others, hold with the Hanatis that the assent of the 
debtor or the obligor is necessary to the validity of the discharge. 
And this view seems conformable to the rules of equity. A dis- 

charge is a mere declaration on the part of the ctéditor of his 

-  — intention not to enforce the obligation against the obligor. But the 

— expression of an intention not to enforce a liability, which may have 

= = oe of te the creditor rum enforcing his claim, would 
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| Under the English Common Law, the benefit of a contract cannot be as- 
aig ied (except by the Crown), so as to enable the assignee to sue in his own 
. name, The origin of this restriction was attributed by Coke to a desire on the 
S part i of the founders of the English Law to discourage maintenance and liti. 
=, 3 = on; "but," says Pollock, ** there can be little doubt that it was in truth a 
al consequence of the primitive view of a contract as creating a strictly 
per — al obligation between the creditor and the debtor.” Pollock on Con- 


p 224. — 
ELLE some of the Shiah lawyers against the transfer of choses 
tion R » 


^ ; n ence their view regarding the principle of seisin. ^ 
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or assignment of contracts may also be said to be a logical con- 
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an English writer to mean the relation that exists between twe 
sons, of whom one has a private and peculiar right to c >O; — 


other's actions, by calling upon him to do or forbear some part 
lar thing.! The same definition may be applied to dai k 


the Arabian jurists. [t implies a relation which, — yiv 
certain right to one person over another, often creates a cor — 
ing liability against him in favour of that other. Proce eding de 
the basis of this conception, the Hanafi jurists have held t 
*" gift" of a debt, że.. the release of it, to the debtor i Is co mpl : 
without his a acceptance, though it is reversed by his rejec 1 

this is correct only with respect to the principal debtor, fo the 
of a debt to the surety is net complete without his accep 
though it is reversed by his rejection. If the creditor ek eas 
principal debtor from his debt, or gives it to him ges 
both he and the surety are released, but if he do not 
not released. This principle is enunciated with great cl 
the Jawûhir as well as the GhuniaS = e a 
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* Pollock, p. 3. Fatawa-i-Alamgiri, IV, p. 535, 5 
: — p. 145. a 





CHAPTER II. 

à — 
Cf. FORMALITIES RELATIVE TO GIFTS. 
=; a Section I, 

GIFTS, under the Mahommedan Law, are not subjected to any iene 
E- fuii, or any special publicity ; they ean be made either 
— verbally or in writing. But, when a gift of immoveable property 
is made in writing in India, the provisions of the Indian Stamp 
E and Registration Acts have to be complied with. | 
- In order to create a gift, it is not necessary to make use of any 
apes terms. Even where the declaration and acceptance are not 
"expressed in words, so long as the intention is evidenced by conduet 
a — “it would be sufficient.! If the gift is made in writing or verbally, 

EE "y word by which it may be presumed that the donor intended to 
— - give the substance of the thing, would convey the property in the 
thing itself. Intention, as gathered from attendant circumstances, = 
_ must, in cases of doubt, furnish the governing principle. In short, | 
=. from the words used it can be inferred that the proprietary right in 
— the substance of any object was intended to be conveyed that ‘vould 
— be ba gift. It, however, it appear that what the donor intended to 

give was only the munüfaa or the usufruct, under tlie Hanaft Law, | — 

dt it voi be an ad@riat (commodate loan). z 
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If a man were to give dinars to his wife to spend on eh 
wear before him, and she employs them in trade, the profit pe 
therefrom as well as the money itself would be her p 
Clothes for children become their property, but not — n we 
apprentic es or servants, e Ex be 

As regards the conditions necessary for the validity of the « 
gift, they are the following :— + i= 

(1) Declaration expressed in any language which conveys se e 
meaning, or expressed by conduct. | 

(2) Acceptance, expressed or implied.? 

(3) And seisin by the donee of the subject of the gift, i. 
the property is not already in the hands of the donee. 

The L/eddya states the principle thus :— 

‘Gifts are rendered valid by tender, acceptand and ai 
Tender and acceptance are necessary, because a gift is a eontr - 
and tender and acceptance are requisite in the formation of s 
tracts, and seisin is necessary in order to establish à right of | B 
perty in the gift; because a right of property — 
doctors is not established in the thing given merely by me of 
the contract without seisin.—Malik alleges that right of p rop 
is established in a gift antecedent to seisin, because of its analogon 


Eo 
resemblance: to a sale and is same difference of iin — 


* 


this point are tw ofold. Fi irst, the —— [e^ said, “ Ag gi s 
valid without seisin" (meaning that the right of prope? * 
established inva gift until after seisin). Secondly, gi gifts are Y 
tary deeds, and if the right of property were establis 
previous to the seisin, it would follow that the — 
ipeumbent on the voluntary agent before he had volu ^ ya 
gaged for it.- It is otherwise, with respect to wills a 
time of establishment of a right of property in a- e J: acy is sa 
death of the testator, and he is then in a situation which pr 
the possibility of rendering anything — himsel 
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SI man give a thing to another, saying, “I give this to 
—— possession of i it without saying a vn itis valid. 
W, peo. as E 
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m — . In the case of Nunda Sing v. Meer Jafer Shah) it was held 
— that a gift depends upon tender and acceptance, but seisin is neces- 

sary to make it complete. To some extent the later decisions have 
— — overlooked the exact bearing of the question of seisin on the 
— validity of a gift under the Mahommedan Law. It has been sup- 
posed sometimes, that actual delivery or transfer of possession is 
intended by the condition which makes delivery of seisin a condi- 
tion to the validity of a gift In this view it becomes necessary to 
ascertain the exact meaning of the term ///@= or seisin under the 
Mahommedan Law. It must be admitted that unless 7£2560z (con- 
struetive or aetual) ean be presumed in the donee after the gift, it 
— will not be operative. But a full consideration of the dicta on the 
— subject shows that actual delivery of possession is not necessary. 
If the character of the possession changes, the mere retention of 
the subject-matter of the gift in the hands of the donor, would not 
affect the validity of the gift. He may continne to retain the pos- 
session of thé property asa trustee or depositary, and such pos- 
session will not affect the legality of the transfer. Similarly, if 
the thing given be in the hands of the donee in virtue of a trust, 
the gift is in that case complete, although there be no formal seisin, 





sinee the actual article is already in the donee’s hands whence his 

seisin is not requisite. ‘* [It is otherwise where a depositor sells 

the deposit to his trustee, for in this ease the original seisin does not 

ES suffice, because seisin in virtue of purchase is a sein inducing 
= » E usus. and therefore cannot be substituted by a seisin in 
| pre of a trust, but seisin in virtue of a gift on the contrary, as 
E ‘not being a seisin inducing responsibility, may be substituted by a 
5 -seisin in virtue of a trust.” The law in cases of gifts to minors 
. looks to the intention of the donor. When there is on the part of a 
father o or other guardian, a real ond fide intention to make a gift, 
E - "M/ansmutation of possession is not necessary, the subsequent hold- 
s. ing of the property by the doror being considered to be on behalf- 
fou the minor. This principle was laid down with considerable dis- 
M ine etness in the case of Abedunnissa Khatoon v. Ameerunnissa Kha- 
: ^, where the Privy Council dealing with the question held that, 
EZ r the e Mahommedan Law, when there is on the part of a father 





















1 Sel. ‘Reports, p. 5. "uc 940 We Bu Fae 
4 ajduk MaMór, Vol. IV, p. 785 ; Majmaa-ul- Anhar ; Hed. III, p. 295,. 
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or other guardian a real and don@ fide intention to m = E t if 
law will be satisfied without change of possession, and willy 
the subsequent holding of the property to be on behalf c 4 en min 


donee. : — 


Pf 


Ability to According to Kazi Khan, the ability of the donee ifl dull 
rake passessi on c 
is sufficient in his guardian if a minor. to take possession of the ee 
Many matances 

to validate the words, to exercise the right of property over it. is saffici ont 


act of donation 


date the act of donation. Accordingly where a gift is madi e 
direction is given to the donees to take possession of the s subj 
the gift and partition it among themselves, * a gift is held to he 
valid Power to take possession is equivalent in certain in stances 
to actual delivery of possession. The meaning of t pue the 
the donor places the donee in a position to exercise the ri nt 
property over the subject of the gift, it is tantamount to ii 
seisin. Forexample, if A make a gift of his horse whi ch is 
stables to B and give to B the key of the place, and authori 
to take possession of it, the seisin is sufficient in laws — 

But the possession of the donee must be with the permission ¢ 
the donee. “Tf the donee," says the Hedaya,* ** mall eee 
of the gift in the meeting of the contract of gift, withou 
order of the giver, it is lawful upon a favourable co nstruc 
If, on the contrary, he should take possession of the gi sift 


zi 


the breaking up of the meeting, it is not lawful v — 
had the consent of the giver so to do. mes wou 
that the seisin is not valid in either case, as it is. an i ct wit 
spect to what is still the property of the giver, for as his r ghi 
property continues in force until seisin, that is conse — invalic 
without his consent. The reason for a more favour able 
tion of the law in the instance in question is that se isin d: a 
gift is similar to acceptance in sale, on this cor sideratior on t 
the one the effect of the deed ( that i is, the establis hm d 
of property) rests upon the seisin and in the other E 
acceptance. As, moreover, the object of a gift Li des 
ment of a right of property, it follows that the te 
is one an empowerment of the danse to a po sses 101 


—* 





j Aoranniss Khatoon v, Abedocnnissa Khatoon, L.R R2 


— Khan, p. 282. 3 Majmaa-ul-. 
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otherwise where the seisin is made after the breaking up of the 
 . meeting, because our doctors do not admit of the establishment of 
— the power over the thing, but when seisin is immediately conjoined 
p= with acceptance and as the validity of acceptance is particularly 
= restricted to the place of the meeting, so also is the thing which is 





Es 

conjoined with it. It is also otherwise where the giver prohibits 

_ the donee from taking possession in the place of meeting, for in 

_ that ease the seisin of the donee in the place of the meeting would 

= be invalid, as arguments of implied intention cannot be put in 
competition with express declaration.” 

In fact, the legal effect of a gift is not complete until transmuta- 
- .  — tion of possession has taken place, and in this respect a stranger 
— - and the child of the donor are on the same footing when the child 
— — isadult! But the possession of the donee must be with the per- 
— — — -mision of the donor. It is not necessary, however, that the per- 


— mission should be express. If the permission, or, in other words, 

== the consent of the donor to the taking of Po ossession can be inferred 
= by conduct, it is sufficient. If the possession is taken immediately 
= after the gift there can be no question as to ** validity of the gift, 
— — but if after the gift the donor prohibits the donee to take posses- 


— — — sion, and if the donee nevertheless takes possession, it is not valid. 
— Where a gift is made to two persons in succession, and is followed 
— by possession to the second, the second gift is valid. ** 

ET But the question of possession has such a practical importance 

in the discussion of cases arising under the Mahommedan Law 
E ata to dispositions of property, that an eludidation of the 
‘Meaning attached to the word seisin, or its Arabie equivalent kabz, 
: a of the utmost importance. The question came up for decision in 
— as Bombay High Court in the case of Amina Bibi v. Khatija Bibi? 
In that ease a husband had made a gift of his house and certain 





















— to his wife, left the house for a few days (to accentuate the fact of 
fering possession), but had returned afterwards and lived with 


E i 1 in the same house until his death. During his lifetime he had 


bs — 146 ; I. L., 3 All., 731; I. L., 5 Bom., 238. 

y High Court Reports, 1, p. 157. 
h he judgment in extenso, ns it is in every respect one of the most valu- 
s concerning the question of possession under Mahommedan Law. 


» LGM, : X 


— enanted out-offices, &c., to his wife. He had made over the keys. 
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collected the rents of the out-offices presumably on bebal * f of. 
wife. Ina suit by his heirs against the widow to — 
hiba on the ground that no possession had passed, Š 
said as follows :— ION 
“The acts essential for giving validity toʻa Aiba or § — 
ing to Mahommedan Law are tender, acceptance and 
the manner in which seisin is to be effected must be eon Bé — 
modified to suit the pecaliar relations recognised as exis ing be - 
tween husband and wife in the Mahommedan Law. The e " J — 


— 
AS De- 


of each is separate and independent of the other ; either can m — = 
and both are encouraged by law to make, gifts to the other in orde ro 
to promote mutual affection ; and so strongly is this principle ine k- 

cated that retractation of such a gift is not allowed, alt - 11 i 

many other cases it is lawful. A wife can make to her I nd 
a valid gift of the house in which both are residing, hooch ge 
contain her separate property, and though both continue to re 
init afterwards. Upon principle, I do notsee why a Ee 
not equally be at liberty to bestow upon his wife the I — 
which both are living,’ and in which they aftervücdsa D le en = 
reside, provided he have power to make the gift, and do mal ke i 
bona fide, and not in contemplation of fraud upon ere litor rs OF 
others. The only cinia is to comply with the exigency o the 
law, which requires ‘seisin’ or exclusive possession to be g 
If a;.husband with full power to give executes a deed of gi 
in accordance with its provisions hands over symbolical po )ossessK 
of a house or-property by keys, &c., and also, to mark Ee m 
ly the bon& fides of the intention, actually goes out of the | 
before witnesses in order to leave it, and all within i m. le | 
and exclusive possession of his wife, I do not see ee urtner 
he could do to give effect to that gift consistently wi 


FS power afforded to her of eR — keeping e: 

‘Sion of- the gift, and of continuing to reside in. E * 
‘Mahommedan Law gives the husband the rigl it, oa i 
Makes it his. ird to reside with his wife. B the jen, ; u 


Zh AS E E : f ; a - 4 
a_i = PN — 


fe Mn — Asa: matter of fact it is distinctl ^ zi 1 — 
— y laid dosi d hân 
Um Ae A, ul-Muhtâr t that the husband may make such a me * E 
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expression of intention as is contained in the present Aiba, accom- 
panied by such an unequivocal act before witnesses, be not held to 
give that seisin which is required by Mahommedan Law, it would 
l amount to introducing a restriction as to the object of ‘ gift,’ 
= which is not found, ‘so far as I have been able to learn, in any 
Mahommedan law-book. _The husband has a general power of 
making a gift to his wife, but were the present Aiba to be held to 
be invalid, it would amount to declaring that a husband shall not 

. under any circumstance make a gift to his wife of the house in 
— which they are at the time residing, and in which they continue 
_ to reside down to his death. If such a restriction be unknown to 
—— —  . Mahommedan Law, there must be some legal mode of effecting the 
e 4 gift of such a property of the husband's. The circumstance of 

TE ion once given being subsequently continued does not appear 
pe to be a necessary condition of a complete seisin, or its non-continu- 
. ance to invalidate — hiba. See the case of Jaffer Khan v. 
| Habehee Beebe, 1 S. D. A. Rep. of Bengal, p. 12, referred to in 
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— . Morley's Digest; Yu. Gift,’ s. 55.” 
— “The ‘seisin ° of the nad Law appears to be analogous 


to our livery of ‘seisin’ as formerly existing in England, and to 
have been effected much in the same way as by delivery of a sod 
or twig of the land, or the ring or hasp of a door, in the name of 
| =~ 8* ae In Coke on Littleton, 57a, it is laid down—*H the deed 
> delivered in the name of ‘seisin’ of the land, or i^ the feoffor 
* donor) saith to the feoffee (or donee) take and enjoy this land 
cording to the deed, or enter into this land and God give you 
> these words do amount to a livery of ‘seisin.’” 

"Two passages from the Tohfa, Vol. IV, pp. 59 and 335, have 
r a relied upon by the defendant to show that a delivery and 
— ance of keys of a house is a sufficient seisin or giving of 
pe ssession in a case of sale and purchase, and also that gifts are in 
tha re pect to be treated as sales :—‘The giving of the possession 
= reable property to the purchaser depends upon the words 
ase by the seller conveying the meaning that (the house) has 
been queni and in handing over the keys of the house, Tohfa, 
Vol. IV, ; P- 59 ; and ‘The thing of which a ‘gift’ has been made 


doe es not become the property (of the donee) without possession, as 
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"ase with Bur that are sold, and the declaration of : a donor 
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to the effect that he has given possession is sufficient wit 
(real) possession ;' žb., p. 835." : E E 
* In the present case the deed of gift was delivered, — 


the keys of the houses and furniture mentioned in the hiba; $ oh 





included the house in which the husband and wife were © hen lis. 
ing.! No words can be stronger than-those contained in this 
to indicate the intention of the donor to complete the ci am 
ing to law ;—‘ And I having given up my possession have g n 
them (the houses and chal) into the possession of the above € 


"A 


í 


tioned woman (his wife), in whose favour the gift is made, T nd all | 

the conditions respecting a gift, viz., the mutual consent a pré 
= 

taking possession in every way, together with the vacating of th 





have been performed by me and the above-mentioned woman in 
whose favour the gift is made ;* and again, ‘In future I have ne 
claim to the property, nor can any of my heirs demand any hing 
out of the above-mentioned property by way of inheritance.’” P 
* [In my opinion, the relation of husband and wife, and his le 
right to reside with her and to manage her property, rebut t he 
ference, which, in the case of parties standing in a different re 
tion, would arise from a continued residence in the house af * | x 
making of the Aiba, and in the husband generally receivi 
rents of the chal annexed to that house. It is also worthy of d 
that the Kusband mentioned to some tenants that he — venim 
rent on account of his wife, to whom he had made a hiba” | ox 2 
** This is not a case of creditors claiming against a hiba s et up 
defeat their @laims, but it is that of heirs or next of kin cl: a 1 
in derogation of the gift of the person through whom they cla 
The same principle was laid down in H. H. Azimur diea a vi 
ment Dale In that case it appeared that the Nawab of — 
had made a gift of certain houses and gardens to his Begu im ( 
Azimunnissa) but had continued to reside in the house s as be 
and to deal with the property as his own. Bittleston, J., 
the gifts were valid and conveyed a good title to t — | 
— So in Emma Ba: and others v. Hajira BaP 


following the views expressed by — C. mA 
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"sufficient delivery of seisin. 


= + 26 Mad, High Court Reports, 458, — ed MS E 
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= Khatija Bibi held that where a gift was iade by a husband to his 
wife, it would not be invalid even if he continued in reception of 
the rents and profits after the date of gift, if it could be inferred 
that he was doing so as his wife's manager. 

In the case of Jaffer Khan v. Hubshi Bib? it was held that 
where the technical requirement of delivery of seisin is complied 
with, continued possession is not necessary. 

The question whether for the purpose of completing a gift of 





immoveable property by delivery and possession, a formal entry or 
E actual physical taking of possession is necessary, was also discussed 
E before West and Nanabhai Haridas, JJ., in the case of Shaikh 
Ibrahim v. Shaikh Suliman. Mr. Justice West laid down the 


2: principle of the Mahommedan Law on the question of seisin with 
E considerable distinctness. His Lordship said :— 


- * As to the law of the case, the Courts below are to bear in mind 
F that when land is occupied by tenants a request to them to attern 
to the donee is the only possession that the donor can give of the 

land in order to complete a proposed gift. Such a possession would, 
according to the case of AKAajooroon:ssa v. Rowshun Jehan be suffi- 
cient. As to the delivery of the house, the principle is to be borne 

in mind that when a person is present on the premises proposed to 

be delivered to him, a declaration of the person previously possess- 

— ed puts him into possession. He occupies a certain part, and this 
. occupation becoming actual possession by the will o? the parties 
extends to the whole, which isin immediate connection with such 
| part where the possession is rightfully, though not where it is 
2 ex wrongfully taken. ex pgrte Fletcher. An appropriate intention 
where two are present on the same premises,-may put the one ont 
= a well as the other into possession without any actual physical 
34 departure or formal entry, and effect is to be given as far as pos- 
Er | — the purpose of an owner whose intention to transfer has 
E . been unequivocally manifested."? This is in accordance with the 
—“ stated in the — — 
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When possession is already with the donee it need not | be: 2 TE 
ed; no formal transfer therefore is necessary, when the g rit 1s tis 
depositary, bailee or trustee who is already in pos sessi x 
property which forms the subject-matter of the gift! |] n the »e 
of Vilayet Hussain v. Maniran,? the Caleutta High Jourt . he 
that when the subject of the gift has been in the hands of 
donee as manager or agent of the donor, such possessior 
donee was not sufficient to make it unnecessary to the 1 lid 


i L 
* * 
e "VL 
a 


the gift that there should be actual or formal delivery of p sess 


of the property. In this case the gift was made in death- h-illne 
This case is clearly opposed to the Mahommedan Law. ~ 





SECTION IIl. 


GIFTS To MINORS. ERI Es 


Gifts to . In the case of a gift by a father to his minor child, no £ iccep 
Nus ance is necessary: “the gift is completed by the contrai Mer. 


makes no difference whether the subject of the gift is in | he hanc 
of the father or in that of a depositary [on behalf of the í ‘athe Sd 


o 


If a father make a gift of something to his infant son, the mi F 
in virtue of the gift, becomes proprietor of the same, provide d 


thing given be at the time in the possession either of th En. ther « 
es 
submitted ought to be carefully borne in mind in dealing with th en 
gifts among the Mahommedans, Dealing first with the question wl "ni pe: 
is conveyed to tlie donee when the terms of the gift are indefinite T 
ships said: **It appears to their Lordships that the indefinite wo ord s of 
must be limited by the purpose of the gift, and that it was Romast 
r intention that Ruttonmoni should ta ke the property only for her li life. 
With reference to the validity or invalidity of the gift ont th pr ma 
possession, their Lordships used the following language :— A gia © 
donor supports it, the person who disputes it claiming adve 
and donee is not invalid, for the mere reason that the í donor ha nas nc 
possession, and that where a donee or vendee is under the te ma ns € e 
sale entitled to possession, there is no reason why such gift or sa 3 
mo. h 
accomnanied.hy. possession, whether of moveable or immo sa = 
(where the gift or sale is not of such a nature as would make th 
to it to be contrary to public policy) should not — 
vendee a right to obtain possession.” This principle is exa n PP 
Mahommedan Law. — 
? Hed; (Eng. Tr), III, 295; “Radd-ul-Muhtér, 1v, pm. B. 
“25 Cal, L. R., 91. : : — 
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EL . of any person who stands in the position of a trustee for the father, 
= because the possession of the father is tantamount to the possession 
. of the infant by virtue of the gift, and the possession of the trustee 
a Pomp to that of the father. Accordingly, the father may 
_ make a gift to his minor child of immoveable property in the occu- 
— . pation of tenants or in the possession of a lessee or mortgagee 
— — without any change of possession on the part of the persons directly 
= .. holding the subject-matter of the gift. Nor, to make the gift com- 
_ plete, is any acceptance on the part of the donee necessary. The 
| gift once made and the intention to convey the property unequivo- 
= cally expressed, the donation is complete so far as the donor is 
. concerned, though he may continue to hold the property in his own 
— mame in the same manner as before the gift. 

The same rule applies to a gift by a mother to her infant child, 
_ whom she maintains and whose father is. dead and there is no con- 
_ stituted guardian ; and so also with respect to the gift of any other 
| person maintaining a child under similar circumstances. ‘‘ The law 
with respect to seisin in cases of sadkah or pious gifts is similar to 
Hw in gifts." 
E This means that **a gift by way of a pious offering " stands in the 
| same position as a simple gift or voluntary settlement so far as the 
question of seisin in concerned. Among Mussulmans, itis very fre- 
.. quent, or, perhaps, more correctly speaking it used to be so, to make 
d nations to children and relations by way of a pious offering or 
. sadkah “to obtain the nearness of God "—to deserve the Almighty’s 
ard. This recompense is regarded in the Mussulman Law as a 
ritorious consideration and barred the claims of creditors. But 
when a gift of this kind was made, delivery of séisin was to be effected 
dnt > same way as in the case of a gratuitous gift. If the donee was 
S iu of the subject-matter of the gift from before the do- 
nation, he became proprietor thereof “ without the necessity of a 
I sseisia 1.7 In the same way if the father made a pious gift to 
t child of a thing in his possession or of somebody in his 
yd is valid without actual delivery of seisin or change-of 
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e mm is made TEC infant by a person other than the 
edm is — IEP 3 the seisin of the father-of 
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Ec s 3 


When the father is dead, the possession of the guardian is suf- 
cient, the primary guardians being either the executor appo jin e d. 
by his father, or his grandfather, or the executor appointed by his 
grandfather. E | 

If a fatherless child be under the charge of his mother, aD je 
take possession of a gift made to him, it is valid, because she has 
an authority for the preservation of him and his property, “and the p 
seisin of a gift made to him is in the nature of a preset i e: ES 
himself since a child cannot subsist without property." The sam — 
rule obtains with respect to the validity of the seisin of a non-rela- di 
tive who has the charge of an orphan, víz., that where a gift is 
made to an orphan who is living in the guardianship of a stranger, - 
if possession is taken by such guardian it would be sufficient in law. — 
The possession of a de facto guardian or of a guardian appointed by 
the Court, even where the father is alive, would be sufficient. — — 

lf an infant endowed with understanding or discretion aes 
himself take possession of a thing given to him, it is ‘valid, b 
such an act is to his advantage, and the law, therefore, pec 
him the capacity of performing it, as capacity depends on reaso J 
and understanding which he possesses. E * 

It is lawful for a husband to take possession of a gift made toh 
wife if she is an infant, provided she has been sent from her fathe a 
house to his; and he is authorised to doso even though the f E Eu 
is living, because the father after sending the girl to her ht band's 
house is held by implication to have resigned the managen —* 
her concerns fo the hushapd. It is otherwise where she ha 
been sent from her father’s house, because then the — 
supposed to have resigned the management of her ME en 
the father is alive and on the spot, the mother may not t 
sion, but it does not follow from this, that if she does, tl LE 
invalid, though passages in Baillie's paraphrase may conve ya dat 
pression. What those passages mean is simply this, tt er i 
best judge of the interests of his infant child. Where h o is 
his acceptance of the gift on behalf of the child implies 
considers it to the child's benefit. His acceptance on thi s gn 
primarily required. Butit does not follow. from the r E — 
rule that where a gift is prima facte an unbt € quee 
mother may not validly accept it, even against t 
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E _ father. When a gift is made by a father or any other guardian 
_~ to a minor child, it is not necessary that the donor should divest 
- himself of all interest in the subject - matter of the gift. For ex- 

— where a house is bestowed it is not necessary that the donor 
- should not reside therein, or if it contains his effects, that he should 
remove them from it. And the Privy Council in the case of 
Mohamdi Begum v. Amjad Ali Khan applied the principle to the 
ease of gifts in favour of adult persons. A sadkah or pious gift 





| ROI > 


to a minor child by the father, whilst the father is living in it, is 
valid according to Abi Yusuf, and the fatwa is with him (that is, 
decisions are passed in accordance with his doctrine).? 

Things given in jahaz (by way of paraphernalia) to a bride taken 


Met, ds VAS 


VJ TA 
da 


3" 


to the house of the husband belong to her, unless the father says 


x 

EC they were given by way of a@riat (commodate loan,) the onus being - 
_ . en him to prove his statement ; usage will have to be considered 
. in connection with the position of the father.’ 


h wv 


— A gift by the mother to her infant child of her dower-debt due 
— by the father is valid, when the mother invests the child with the 
power to realise it, in other words, authorises him to recover the 

= debt* As the donation of a gift implies an authority to recover it, 

- . the proviso may be regarded as a distinction without a difference. 

a - The above principles may be formulated as follows :— 

—  — kf a stranger make a gift to an infant, the right of “acceptance 

| _ and possession on behalf of the infant appertains in the first place 

_ tothe father. Ifthe father is dead, or is at such a distance as to 

- preclude the possibility of his presence, in that case the executor of 

- the father takes the place of the father. If there is no executor of 

- father, then comes the grandfather, and in his absence the 

= — executor. Besides these, who may be regarded as * 

— — lians de jure, any person who happens to be the de facto | E 

| n of the infant, that is in whose custody the child is, may e 

session of the subject-matter of the gift. zo 

3 case of Musst. Banoo Bibi v. Fakhrooddeen — hue Musst, Banoo 

r Court proceeded further and held, I think correct- ooddee» soni a — 

ple, that a deed of gift by a female to a minor, whom" Basan ded — 
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she had received into her family as an adopted son, of property ot E 
which possession was not delivered at the time of the giftor during - 
the lifetime of the donor, she havi ing retained possession of it on L 


ing that the father of — minor was alive.! f T8 
If a minor girl be living with her husband after her mais HE 
a gift of which possessiqn is taken by the father orthe e 
equally good. 
But before the minor wife has been sent to the husband's — $ 
or after she has attained her majority, the husband is not entitled 
to take possession. The guardianship in respect of a minor wife | 1 
vests in the husband when she comes to his house? As long as - q 
she has not been sent to his house, he has no right to take possess E 


“sion on her behalf of any gift made to her ; when she has come to . 


If the father is alive or present, but the child j is being — 
up by the uncle, grandfather or mother, their possession 1s sufficient. — 
If the minor is possessed of understanding, he may take posee — 
sion of the gift, but in order to prevent any dispute, the Käi : 
is authorised to appoint a curator for the same. When the doe - < 
is insane, the right to possession belongs to his guardian. ~ e 
If a gift is made to a lattk (foundling), the possession of one who 3 
brings up £ne child, or that of the hâkim is sufficient. | á 
An infant who has attained diseretion has a right to reject 13 | 
well as to accept. E E 
It is lawful for parents in case of necessity, (and — ita — 
be shown that it was the intention of the grantor that m 
do so,) to make use of a gift made to the child but. not | 
sume it. bk 
Presents given to a child at circumcision, if suited d for AP i 
come gifts to him. If not suited for him they become Sa c 
of the parents, according as they are made by the friends OF 7 
tives of the father or mother. But if the giver of the gi 
specifies at the time that the present is for the E 


E. 
bj 
live with him he becomes her wali. E 2 


ads y. 














! Sel. — p«180. —— l * * *— 
The custody of a minor wife does not belong to » the ] hus "Bibi — | 
Bibi, 5 B. L. R., p. 517, but it is not illegal, J» Te Me 
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~ Presents given to a bride follow the same rule, that is, if they 
E are made by the relations of the husband they become the hus- 
= band’s property, unless they are distinctly mentioned to be given 
= to the wife. 

P Nobody can make a gift of his child's property even for a con- 
E E o sideration. This is a natural corollary of the principle which de- 


E A youth who Es attained discretion but not puberty, may accept 
E" even after his walé has rejected it. 

In the Fatüwa-i-Kázi Kian, it is stated that if a person give a 
. house to his minor child and subsequently purchase or acquire œ 
- another house with the proceeds of the house of which gift has 
nc been made, this latter house will be the property of the child. Ac- 
= peg to the ARadd-ul-MuAtàr this is the bene doctrine. The 


y T 


— the principle that — a gift has bobi made d a — to 
his child, it becomes the property of the minor though it continues 
_ to remain in the possession of the father. And accordingly any 
—— with the property by the father dehors the ri ight of the infant 

` would not change the character of the gift or destroy the right of 


Section III. ` e 
GIFTS WITH CONDITIONS. 


Th sre is great difference between conditional gifts and gifts with Conditional 


E Í 
: condition, şs attached to them. The former are gifts which are made EIN AUR mm 


mt for their operation upon the occurrence of certain con- "^"* : 

and are void according toallthe schools.! Whilst with 

o gif with conditions attached to them, there exists a certain 

d m e between the Shiahs and the Hanafis. According to the — 
* i * rw, any derogation from the completeness of the gift is = 11 eS 
; and e intention to give to the donee the entire subject- 2L PME 
of | : EU te clear, subsequent conditions derogating from — — 
e extent of the right would be null and void. — — 


— — — 













— — and L, R., 31. A., 9; 191; EI 
alles*or of Tipperah, I, L., 9 Cal., p. 138; Chekkom Rutu v, NIRE. 
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Hanafi Law. Accordingly, under the Hanafi Law, whilst the gift is vai 
condition is void. Under the Shiah Law, if the condition is 
sidiary to the gift, both the gift and the condition are — 
example, if a man were to say, “I give you the debt due to — 
A, on condition that you give to B, the interest thereon ;” under tl 
Hanafi Law the condition is void, but the gift valid. Under tl e 

Shiah Law. Shiah Law, if the gift depends on the condition attached, the er ire 

gift is bad. If it does not and the condition is only subsidi ay, 
then both the gift and the condition are valid. In practice (ur) 
there is no difference whether the gift depends on the condr — 
attached, or whether the condition is only subsidiary. In both cas E 
Contingent both gift and condition are valid. Gifts dependent upon contin- 
ee gencies are void, as stated before, according to both the schools. 
For example, a condition for the avoidance of a debt in words like ~ 
the following :—** When to-morrow comes and thou happenest st 
to die, ‘fren: thou art discharged from my debt,” is null and | 
void. Or “shouldest thou die of this disease, this house is - 
thine,” in all these cases the gift is absolutely void. But a condis - 
tion implying an immediate operation of the gift would be vali - 
For example, if a man were E say to another, “if you owe me any — 
money, I absolve you of it," or ** you will be absolved of ms — 
when I die"! (which becomes a legacy). | 
Peijs If a man*vrere to say to another, “ that house is for thee ; if 
trines, diest*before me it is mine, and if I die before thee it is thie, 
in the JVawüd;r it is stated from Abt Hanifa, that it is a 4206 a, th 
conditions beiág void. If a man were to say, “I have me es 

E rukba? for thee " it isan adriat, that is, the donee shall have i he lo 

EC of the thing without any disposing power over it, oteki 

= option of «he donor io resume his gift or loan at any time. - 

i man were to say, “I haye made ts rukba for — and it. 

MET it is a Juba. 

= Ee hakio- Under the Shiah Law every word which indicates € 

E er a ah absolute proprietary right is sufficient to constitute al t iba: A 

Ec ai, . A life-grant or umra under the Hanafi Law t — fec 

mon the condition limiting the gift — held v void Lg 


— 


^ 


—— ——— 


— adn Filis Kas Kn, IY, p. 239. IM. 
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for life and remainder to B takes effect as an absolute gift to 4,— 
E to use an English expression, gives him an estate in fee. 
2 A mere grant of the usufruct of a thing is in the eye of the law, 
- simple a@riat or commodate loan which implies on the part of the 
. . donee the obligation of returning the selfsame thing.! 
The Shiah Law recognises the validity of limited estates and 
deals with the subject under a special chapter. 
^. Temporary grants or limited estates receive different names Temporary 
— according to the object with which such grants are made or such fimited estates 
- under the 
estates are created. Shiah Law, 
(a.) Hubs signifies literally the tying up of property, technically 
= i means grants limited to a certain time. //ubs are acts by which 
- the proprietor confers on another person “ gratuitously,” that is, 
without any consideration, the enjoyment of the use or usufruct of 
a thing with a reservation of the owner's right of property in it. 
The reciprocal consent of the contracting parties, expressed or 
C implied, with transmutation of possession, suffices to render the 
contract valid. 
_ (b.) “The enjoyment of the use or usufruct created for life,” —in 
other words, a life-estate, is called al-umra. 
— (e) The enjoyment of the use of a house, without any right of 
EL E in it, is called as-sukna, “right of habitation." 
_ (d.) The enjoyment of the use or usufruct of a thirg for a fixed 
F = determinate period is called ar-rukba. This Word literally 
E. signifies servitude and is applicable to the condition, which derogates 
-Fom the completeness of the gift and cuts down àn absolute gift 
toa limited estate.” te 
+ _ There is no special formula for effecting such a contract, but it " 
| be made in the following words, such as, * I have granted to 
uch ‘a one the enjoyment of such a house or such a land for his 
life or for such a time," or in any other words which express the Bin — 
entior of the proprietor. When it is for the life of the grantee, ee 
itis alo called an umra. The execution of the contract becomes A uoi. reo 
EL ry 
I griut of usufruct is an aáriat in a thing which can be used 
in; destroyed, but things which must be consumed in use, imply gift | 


| = — money ;” Futdwa-Kazi Khan, IV, p. 230. Ee — 
4 — M M eres. there is no — so far as the legal — ——— — 
— — — 
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obligatory after the delivery of the property. The contest ied 
which the enjoyment and use of a house or habitation is conferred 


— 


upon any one is put an end to by the death of the grantor, wali E 
there is any other period fixed for it. — 2 : 
When a grant is made in these terms, “ when you die it wits d 
revert to me," the reversion would take effect by the death of — x 
donee. | NET 

When the grant of the usufruct is made for a limited and 
determinate period of time, the contract becomes obligatory at the — — 
moment of the delivery of possession, and the proprietor cannot 7) 
resume the subject-matter of the grant until after the expiration of — 
the term fixed. A grant made for the lifetime of the donor does . 
not terminate upon the death of the donee ; the right passes to his 
heirs who enjoy the same until the death of the grantor. 

A grant of the usufruct without determination of period might 
be revoked at any time at the will of the grantor. 

A limited estate or the grant of the usufruct of some property 
for a determinate period does not terminate by the sale of the sui 
stance of the thing ; the grantee has the right of holding possession 
of the thing given and enjoying the usufruct until after the ex | 
piration of the term of the grant. “Of every thing of whicha — . 
wakf is valid, the wmra or granting for life is valid also, and the — 
grant is not invalidated by the sale of the thing, for the purchaser — | 


385 Se = 
mustt alfil to-the life-tenant whatever was conditioned on his behalf." 5 E | 
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eliddron ; fuit T: cannot transfer the righi to any other pers " E: i 
unless there is a special condition to that effect. EM 

A grant of a sukna to A and his children will give to the grant a -— 
and his children, or the survivors, the right of residing in that nose a i 
until the death of the last surviving child. - E- TEE 

A grant limited to the donee and his wü-mundzgün (those v =s 
he leaves surviving.) would confer a life-estate on the en - 
persons existing at the time of his death, and will revert to t! — 
or his heirs upon the death of the last surviving mem F be 
grantee’s family. — 

The passage in the Shard ya that a grant to A a . 
only takes effect as a Hic estate, as if the wordi ! b was 
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tioned, refers te the case of an umra, the author of the Shardya 
— being of opinion that the mention of the word aab (which 
— signifies literally ‘a person coming after him,’) is not like the 
E: mention of descendants and therefore does not convey an estate- 
.. in-fee, whereas the author of the Mabsét is of opinion that a 
= gift to A for life and then for his akab is tantamount to an absolute 
E m D und eukba for one life and fof a limited period to his 
m nundigün! (those whom he leaves surviving) is valid, so also an 
E nra for several lives in succession. 

EA rukba for an indeterminate period is valid, but is resumable 
at the will of the donor. A sale of the subject of the grant would 
E T an end to the grant. 

4 F The grantee cannot let or hire a house or mansion given to him 


off 
A 
s 













for habitation without the special permission of the grantor. 
Au grants constituted in favour of definite individuals without Sbiah Law 
—grantor, and become a portion of his inheritance. A grant to A in 
"2 
d oem 
| some, in case the donor predeceases the donee, as an wmra in 
a of the latter ; according to others, as an absolute lm (pro- 
es Ae ce x ding to Makki, the Shaikh and others, a succession of -life- 
is valid and lawful. 
| expression which implies a perpetual descent in the X 
Botas e.g., naslan baad nasl batnan baad batn, the grant — 
ad idi B 5 gives to the donee an estate-in-fee subject to no re- 


to limited 
np ^ cification of-time terminate by the decease of the proprietor or ui 
— . fhes a terms, “if you die before me, the property will revert to me, 
El I die before you, it will become yours," will take effect according 
z [there i is no other limitation). 
a gs is to A, and Js children, “ generation after 
— ' or where a grant is made to A, with the addition of 
o the grantee an absolute estate, the terms used implying 
> of the grant. In fact, a grant to the donee and his | 
in tof an pind npe alienation or otherwise 
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-muni adigà Ei tichudes such persons ns : the deceased leaves him — — x — 
nil; n» wh ie I huc haz or — e^ a son and the son of a uaa ; 
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In the ease of Nasir Husain v. Sughra Begun it ¢ 
that the plaintiffs father Zulfikar Husain executed on the 2 
November 1868 a deed of gift, in respect of a certain house be 
ing to him, to his cousins Ali Muhammud Muzaffar Husain a 
defendant Abdul Muzaffar and by another deed of gift iir 
tered and executed on the 14th of December 1872 he assigned 1! 


proprietary right in the s&me house to the plaintiff Nasir E - 
The right of Ali Muhammud, one of the above-named isfere 


—— 


ay 


under the deed, dated the 23rd of November 1868, was attach hed in 
execution of a decree against him held by the defendant Sughr 
Begum. The plaintiff objected in the execution department, but 
as his objections were disallowed, he brought a suit to es tablist 
his right to the house in dispute and for a declaration that on 1 th 
that on the death of Ali Muhammad all his right in the pre ope ort 
ceased and terminated. The main point for determination in 
case, therefore, was whether under the terms of the instrume nt 0 
transfer, dated the 23rd of November 1868, the proprietary ri 
in the house had passed to the transferees, The material pori n 
of that instrument was as follows :— g * E 


2 I have of my own accord and freewill given the house to my brot L eri L 


Muhammad Muzaffar Husain and Abdul Muzaffar for their residence | = | 
of their heirs, generation after generation. I, or my heira neither E ni 
shall have any claim regarding the house in question, but if the said br rol 
or their heirs attempt to sell or mortgage the house, I or my heirs shall Bi a 
claim to the Fouse ; so long as a sale or mortgage is not effected Ior my 
shall have no connection or concern with the house.” ) af | 


The Court of First Instance held that the right of Al) le 
mad, one of the donees, was heritable and transferable, and di Hs 
the suit. The plaintiff appealed to the High Court, | 
inter alia that the parties to the suit being Shiabs — el 
governed by the texts of Mahommedan Law relied u I fi 
Lower Court which were applicable to Sunnis. - — d 

The High Court of Allahabad in affirming the j el 
First Court made the following remarks :— = Ee 

** We are of opinion that the Subordinate me has 
right conclusion in this case, and that the d 
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residence but absolutely. The operative words in the deed of gift 
as ery clearand strong.” (After stating these words the learned 
Judges continued as follows) :—** Now the meaning of such a con- 
J veyance is perfectly clear. The purpose and inducement of the 
t gift of the house is residence, but the gift itself in property is to 
— the donees and ‘their heirs, generation after generation,’ and what 
: follows is merely in the nature of recommendation, and has not 
— in law the effect of limiting the estate in the house itself. This is 
the construction of such an instrument under all systems of law, 
- European or Indian. It is clearly conformable to the law of 
— England, and the Subordinate J udge shows that it is in accordance 
with Mahommedan Law." 
 *]t was argued at the hearing on behalf of the appellant that the 
parties in the present case are Shiahs, and that the text of the 
A  Mahommedan Law and of the other authorities referred to related 
= _ to the more numerous Moslem sect, the Sunnis. The parties in 
_ the present ease are undoubtedly Shiahs, and if their Imameea Law 
. had contained any precept or provision inconsistent with the Sunni 
— referred to by the Subordinate Judge, it would have been our 
. duty i to have given effect to such a state of things. But the care- 
examination which we have given to the doctrines of the 
Imameea Code as expounded by Mr. Baillie, 1869, page 226 et 
| -s 4, has convinced us that there is no difference on this subject 
| ste ween the two systems of Mahommedan Law. In faci while the 
Sunni Law is very distinct, the Shiah or Imameea Law is silent on 
ie subject ; the intention in the latter system evidently being the 
dis loption and application of the Sunni rule to Shiahs,! where their 
cem Law does not speak, the only cases of gifts of this 
— to in the latter being gifts plainly limited to a life- 
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1 her > is a | passage in Baillie’s Imameea Law, pp. 226—227 
| i expressing undoubted Shiah doctrine perhaps deserves 


ice. The passage is this :—If one should say, ‘I have _ 
ansion to thee for life and to thy successor,’ it would 
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114 LAW RELATING TO GIFTS. 


just as if he had not said ‘to thy successor." If — is i t je ] 
meea Law, it is difficult to understand and still more di ficult. 
appreciate a limitation of interest which necessitates in : 
out from the words of gift its distinctly expressed exte ion to o 
‘successor. The author does not explain what he is Es 
call ‘the most approved opinion. It is at least a most.: * ite 
construction of the gift confessing as it appease to do that i i: » 
not stand if the terms ‘to thy successor’ also remained part a 
the gift. In the present case, however, the estate given by 
gift is conveyed in much larger terms giving the house to thi 
donees * for their residence and that of their heirs, generatic * fte: 
generation, I or my heirs neither have nor shall have any ciam 
regarding the house in question,’ words which if they are capabi 
of any legal meaning clearly and distinctly bestow the right to tk 
thing given absolutely." e 


SEcTION IV. i — 
GIFTS WITH CONDITIONS. 


Hanafi Law, [É a person make a gift of a certain piece of land to ano her « 
‘condition that the donee should give to the donor the produc 
such land for his support,—according to Abul Kasim if | he la 

Shiah Law, ÍS Capable of bearing produce, the gift is good and the ¢ onditic 
void. But if the land is waste or acotar the um 3 D 
(fâsid). “Under the Shiah Law both the gift and the « 
wovld be valid. Under the decision of the Privy Counc eil m e. 
case of Nawab Amjad Ally Khan v. Mohamad: Begum a 
the corpus with the reservation of a life-interest in the p cee ed ' 
the property was held valid. Their Lordships refer gt 4 
question under review said :—‘ It remains to be considere 
a real transfer of property by a donor in his lifetime u 
Mahommedan Law, reserving not the dominion over ti the cor, 
the property, nor any share of dominion over the « 

* simply stipulating for and obtaining a right to the re — | 
during his lifetime is an incomplete gift by the Mahomme 
The text of the Hedaya seems to include the very DEOR 
to negative it. The thing to be returned is nc ot id n 
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T something different, see Fedâya * Gifts, Vol. III, Book XXX, 

— p. 294, where the objection being raised that a participation in the 

*- thing given invalidates a gift, the answer is, * The donor is 

_ subjected to a participation in a thing which is not the subject of 
his grant, namely, the use (of the whole indivisible article) for his 
gift related to the substance of the article, not to the use of it.’ 
Again, if the agreement for the reservation of the interest to the 
father for his life be treated as a repugnant condition, repugnant to 

the whole enjoyment by the donee, here the Mahommedan Law 

E defeats not the grant but the condition ; Hedaya, * Gifts, Vol. III, 
Book XXX, p. 307. But as this arrangement between the father. 
and the son is founded on a valid consideration, the son's under- 
taking is valid and could be enforced against him in the Courts 
of India as an agreement raising a trust and constituting a 
valid obligation to make a return of the proceeds during the 
time stipulated. The contention of the parties therefore is not 
found to violate any provision of the //ed@ya, and the transfer is 
complete." 

This decision may, at first sight, seem to be in conflict with the 
doctrine of the Hanafi lawyer Abu’l Kasim, but it must be borne 
in mind that in the Hanafi Law much of the voidableness of condi- 
tions arises from the character of the Arabic expressions. As a 

mei rule, it may be stated that, when the intention tó make an 
absolute gift is clear, any condition which derogates frm the im- 
mediate completeness of the gift is regarded as void. Where the 
pones may be given effect to without in any way interfering 
— with or detracting from the immediate completeness of the gift, the 
-condition as well as the gift would be valid. If a man were to give 

ees his property to another and place the donee in possession 
_ thereof. sò far as ‘fs nature admits, to use the language of the 
: a — with the condition that the whole or a portion of 
Y= 3 income should be given to him, the donor, or to anybody else 
E. his lifetime, such a reservation or condition would not pre- 
nt the property vesting immediately in the donee. The condi- 
m therefore, would be valid. So, also, if a person were to make a 
| bje tto the donee paying the donor's debts, and place the 
> in possession of the subject-matter of the gitt, the condition 
Is y lic In this view. the decision of their Lordships in the Privy 
— — to be in accordance with the Hanafi Law. 
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The gift of a thing which has been lost * when ecove 
bad.! man were to say to another, “Ig 
the pearl which I have lost, recover it and takeit." Aca E a 
Abü Yusuf, this is a void gift, being the gift of a meres 
Zuffer, however, holds it to be valid To 
But the gift of right is valid hs nse — 
example, A may be entitled to a property which is in the pe 


For example, if a 


an enforcible 


ight 


of B. A gift by .1 to € of the property or rather the - 

property is valid. = Tm 
If the gift is made with an option to the donee to 

not, the option must be exercised at the place where the oí 


made. 


Lo 
Sea. s 


iccept? At 


If the donor make a gift reserving an option to himself tc 
it at his pleasure, the gift is good and the option void. Eg 
According to Abii Hanifa, if a man make a sadkah (a pi piot 
donation) of a house to his minor son and continue to resic A = 
without paying any hire, the donation is valid. So it is vi lid if 
is inhabited by another person though without hire, the fa fathi 
being (presumed to be) in possession thereof for the son. = 
A gift does not become void on account of an invalid — | 
Accordingly, when an arrangement has been entered into b 
a husband and wife in regard to their respective rights, th do 
—— for such arrangement takes effect as a gift and does n 
bécome Void for any invalid condition. * But sale, mo origage 
lease," adds Kazi Khan, ** would be void for invalid co on P 
Where a man purchases a house and after obtaining pe 
thereof makes a gift of it, and if subsequent to the gift 
person obtains possession of a moiety on the ground of pr 
the gift as to the remainder is invalidated so far as th 
concerned. In other words, he may return the rei ema x z px 
of the gift or keep it.* * E 
An acknowledgment of Aza implies an acknow 
the necessary formalities were complied with. | 
say, * I have made a gift of a certain papse oZ aid, 
knowledgment will be effectual also as to posse wo | 
that he had delivered possession according to d aw. I 








1 Fatáwa-i-Kázi Khén, Vol, IV, 235. 
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a gift is is made in writing, an acknowledgment made at the time 
s registered under the Indian Registration Act would 
at poss assion had been duly parted with. If this view be 
t, then the ruling in Mogul Shah v. Mohammed Saheb! can 
e said to be in conformity with the Mahommedan Law. 
in direct his partner to give his share of the partnership 
o his adult son, and at the same time authorize the son to 
? same, it would take effect as a complete gift. 


! I. L, 11 Bom, p. 517. 
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CHAPTER II. 
THE REVOCATION OF GIFTS. 


REGARDING the power of the donor to revoke a simple hi hiba or 
a gratuitous gift, there is considerable divergence between. a. 
schools. a 
According to the Shafeis and Malikis, no gift (excepting Ee aS 
have been made by parents to their children) can be revoked, 


















whether change of possession has taken place or not. This 4 d 
course, is independent of the ground of coercion or want of com- 
prehension. »- i 


The parents, however, may revoke gifts made by pA o 
their children. But this right of revocation possessed by th 
father and mother is not absolute. When the gift is in the nat ure 
of a sadkah, (a grant or donation made with the object of secur ing 
happiness in a future life, or for deserving the reward of Goi he 
gift is irrévocable. E M 

The father and mother are also precluded from revo | 
their donations to their children under the following | ci reum- 
stances ;i— ' po E E 

(1) When the subject-matter of the gift does not reta in it 
original form, or has disappeared én toto or in part, or has Be 
sold or exchanged ; mere increase or decrease in the value i fro 
fluctuation of the market does not come within this b head E 

(2) When the donee has contracted a — ni 
marriage has taken place in consideration of the thing & giv re 

(3) When the donee has died and the property hi 
his heirs. e 2 

According to the Shiah Law, * after possession h e 
of a gift, it cannot be lawfully retracted when made i1 n favou 
parents (according to general consensus), nor even 
is any other. relative, by consanguinity, of the d 
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- approved." Nor can a gift made to the wife by the husband or to Gift to a 
S : e : a t 
— the husband by the wife be revoked according to the Shaikh and har tere e 


an influential body of lawyers, if transmutation of possession has 
taken place. They hold that husband and wife stand on the same 
footing in respect of their mutual gifts as kindred by consangui- 
nity. Those Shiah lawyers'are in accord with the Hanafis, who, as 
will be seen afterwards, hold that the macriage-relation prevents 
the revocation of gifts. The Mohakkik, however, r, though he declares 
it to be abominable for a wife to revoke a gift made to her hushand, 
and for a husband to revoke a gift made to his wife, does not ap- 
parently consider it absolutely illegal. Considering, however, how 
much the moral is mixed up in the SAharájya with the legal, I am 
inclined to think he means the same thing as the Shaikh. A gift to 
a stranger may be revoked at any time so long as the substance of 

the thing given is in existence. After it has perished or changed _ 
ownership there can be no revocation. In like manner, a gift cannot 
be revoked if anything has been received in exchange, though the 
exchange should be of little value. Mere use by the donee of the 
thing given is not sufficient to preclude the donor from revoking, 
unless in the use by the donee the subject of the gift has changed 
its character substantially. A question, however, arises whether 

- when transmutation of possession has taken place, the donor can 

e. revoke the gift without the consent of the donee. : 

E. Pisonis to the Hanafi Law, though the revocation of a gift IS oa Ea. 

E worthy of reprobation from a moral point of view, yet it is not 

- illegal. The revocation of a gift, says the Fatåâwa-i-Alamgiri, ** is 

2 ; abominable under any circumstance, but is valid nevertheless.” The 

— consequence of this principle is that in every instance a gift may 
= be revoked before delivery of possession, but, after transmutation 

= of possession has been effected, certain kinds of gifts cannot be 

oked, whilst the others may he revoked under the decree of the 

-Judge or with the consent of the donee. 

a When a gift is made to a blood-relation within the prohibited 
E- degrees and delivery of possession has taken place, the donor has no 
J right it of revocation. In order to make a gift irrevocable, it will be 

e n that not only must it be to a blood-relation but such relation 
E zit 2 the — degrees. A gift to a cousin is not 
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irrevocable, inasmuch as a cousin is not within the prohi rib 


degrees. Similarly, a gift to the mother of one’s wife 1s Te 
vocable as she, though within the prohibited degrees, is not. 1 
relation. IX. 


It has already been stated that, excepting in the case of g 
such relations as are within the prohibited degrees, every oth 
gift is revocable. Previous to delivery, the donor can revo xe jis 
gift of his own motion either in whole or in part. After de i 
he must obtain either the consent of the donee or the decree of t del * 
Judge to validate the revocation. PB. G. where a gift ee een 
completed by delivery of the property to the donee, and the donor 
seeks to revoke it on the ground that it was obtained by fraud oi 91 
mispresentation or undue influence, such revocation can only be 
effectuated by the decree of the Court, unless the donee consents & > 
return it to the donor without recourse to the Judge. : 

All the jurists are agreed in holding that a revocation — 
Judge's deeree is a cancellation of the original gift, but there is 
some «difference of opinion whether revocation by mutual consent - 
is tantamount to cancellation. The tendency of preceden Tey; — 
ever, is in favour of its being a cancellation also. Thus, when a 
person has given a thing to another who gives it to a — art oa 
and then revokes the gift, the power of revocation becomes re-v d 
in the first donor; but this would not be the case if tig — 
donee was fo return the thing to his donor by way of a gift; ' D 
the second revocation being a cancellation, it follows that the t hing 
given returns to the former state of property, and that the. dont 
becomes paan the proprietor without any necessity for | sing p po 9s 
session anew.” After revocation the subject of the gift cons titut es 
an amünut or trust in the hands of the donee, so that TE it shon | 
perish he is not responsible for the loss. But when the: -evocatior 
is neither by a Judge's decree nor by mutual e€— 
donee gives back the subject of the gift to the donor who icc 
it, he does not again become the proprietor of it till he has 
possession. When the donor does obtain possession, | the gua 
the donee takes effect as a revocation by the Judge's decree € 
mutual consent, and the donee has no power to revoke i hes 

Aba Yusuf is reported to have held that, until an | order } has 
passed by a Judge for cancelling a gift, the donee | ma; y us > an 
pose "t the subject of it, but any such use or. dispo »sal 
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= should give the subject-matter of the gift to the donor who takes 
= possession, it would take effect as a revocation by order of the 
. Judge. 
Suppose the donor expressly foregoes the power of revocation, 
' it still remains intact and does not “drop.” But if the right of 
. revocation is compounded by the donor for something given to him 
by the donee, the composition is valid and the thing becomes an 
exchange which extinguishes the right of revocation. 
The revocation must be abo in appropriate terms, such as 


— — er * I have cancelled or dissolved it." 


= 
vo die subject-matter of the gift or to give it in pledge, such act 
= would not amount to a revocation. And if the revocation is con- 
- ditional it is ineffective. For example, if he should say, “I will 
$ Fg 2  revoke," or *this gift will stand revoked when sach an event 
- happens" or “on sucha date," it would not be valid, because 
E. — can neither be suspended on a condition nor referred 
hi a future time. j 
_ A gift is not revocable under the following circumstances :— 
© When the subject-matter of the gift has passed out of the 
| E sion of the donee by gift, sale, or any other form of aliena- 
or kr (hich the right of property is transferred ; 
= ante (2) When the donee is dead and the subject-matter of the gift 
| E has devolved on his or her heirs ; 
(8) When the donor is dead, in other words, his heirs hsa not 

oe power of revocation, the option of revocation being a personal 
m m n t in the donor ; 

— ) When the — given is lost ; 


ee S — 


: LI Fatáwa-i- Alamgiri, IV, p- E37. 


. Judge has made his order is unlawful ; and the opinions of Aba 
. Hanifa and Mohammed were to the same effect. If the subject of 
the gift should perish in the hands of the donee, after the passing 
ot the Kazi’s order and previous to the donor's retaking possession, 
: the donee is not responsible for the loss, unless possession had been 
- demanded of him and he had refused to give it. If, after a gift 
has been revoked, but before any decree of a Judge, the donee 


“I have revoked the gift," or “ restored it to my own — — 
express words, 


If without using any such expression, the donor contracts to sell 


Circumstances 
under which a 








Hanaii Law, 


Marital 
relationship 
bars 
revocation. 
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(5) When the gift is for a consideration ; . 
(6) When the subject-matter of the gift has altered in substa n 
in the possession of the donee ; ki 

(1) When an increase or accretion has taken place in the 
given, and such increment or accretion is of such a nature as t 
united with or inseparable from it. And°it makes no diri 
the irrevocability of the git whether the increase be in conseque nee x. 
of an act of the donee or without such act, and whether ithave — 
issued from the thing itself (such as fruits on trees) or be an act — | 
sion to it (such as accretion by growth). But it must be € 
rated with or form part of the body of the subject-matter of the — 
gift and imply an addition to or enhancement in its value. Dyeing, ^ 
sewing, porterage, &c., are considered as causes which extinguish’ ^. 
the power of revocation ; E 

Mere transfer from one place to another, when it adds tothe 

value and has occasioned expense, is sufficient to prevent revo AS Es 
tion. A separate increase does not prevent the revocation of agit E 
nor any loss or damage sustained by the subject of the gift; : — | 

(8) When the donor and donee stand to each other in the mari- zt 
tal relationship. But such a gift in order to be irrevocable must — 
be made during the subsistence of the relationship. For om, 
a gift made prior to marriage may be revoked. But when a g 
is made during marriage and the relationship is afterwards dis- 
solved, the gift cannot be revoked. Difference in the —— 
the married parties makes no difference in the irrevocable a 
of the gift. à E 

(9) Relationship of blood within the prohibited degrees e ar 
to revocation, without any restriction as to the creed of the donor 
or the donee.! — 


— — — — — o — — 


> KA . Parents and AAE how high soever and children at a oa al 
descendants how low soever; sisters and brothers and their des 
paternal and maternal uncles and aunts ; Radd-ul-Muħtâr. — = 
degrees, it is not lawful for him to resume it”; Hedéya. — En. ga 

Where an alien who has obtained the protection of a Moslem Stat 
living in the country of Islàm, makes a gift to his Moslem brother, a 
goesaway leaving permission to the donee to take possession whtoh ts da 
is valid in law; butif the gift was made by the Moslem to the al 
and he went to the Lid ks before acceptance, the gitt w 
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debars the donor from revoking. 

Where the power of revocation exists, it may be exercised either 
with reference to the whole or a part. 

When a gift is revoked, the donor can exercise his proprietary 
rights from the time the subject of the gift comes into his posses- 
sion ; but he can give no antecedent effect to them. Thus, when a 


t 
E (10) The natural growth of the subject-matter of the gift also 
3 


a man has made a gift of a house and delivered it to the donee, and 

- a house adjacent to it is sold, after which he revokes the gift, he 

P has no right of pre-emption in regard to the second house. 

- When a debtor has been disc harged from his liability, the creditor No revoca- 
© or donor has no power of revocation in regard to the debt so dis- of a discharge 
1 I 8 

— of a debt. 

* charged. 

E According to the Ahazdnat-ul-Mu/ftiin relationship arising from 

: fosterage or affinity does not bar revocation. 

E 

4 Where one person makes to another the gift of a horse, and the 


donee has it trained, there is no power of revocation on the part of 
the donor. Approximate accompaniments acquired after the gift 
debar the right of revocation." 
The removal of the subject-matter of the gift from one place to 
another at expense or with labour bars revocation. If a man make 
a gift of clothes to another who has them washed by : a washerman, 
— the right is barred. 
2 día person make a gift of some dirhems to another, and then 
borrow them from the donee, the right of revocation is lost, the 
_ character of the subject being changed. 
E As after delivery of possession revocation does not take effect 
E without the decree of the Judge or the donee’s consent, if a person 
|. were to make a gift and deliver possession thereof to the donee, and 
_ after that were to take it back without the donee’s consent or the — 
order of a Judge, and the thing be lost, the donor is liable for 














5 Mabsit. Where a gift is made to the dirandütury of a brother. it cannot 
And if the gift is rejected by the mandatory and accepted by the 

tis valid; Kinia. 

135 of the Transfer of Property Act. But under s. 129, nothing in 

I (chapter relating to Gifts) “ shall be deemed to affect any rule of . 

Law.” 
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If a woman make a gift to her husband and then allege tl Y 
was extorted from her by force or threats, her claim should b be 
received.! . Ld — 

Summary of When a gift is made simultaneously or jointly to a relative th- 
rules as to. . VY. t. NS 
revocation. in the prohibited degrees and to a person not so related, the gift 
the latter may be revoked. 
Sadkak wot (a) Sadkah or gift by-way of a pious — completed 
` possession cannot be revoked. ; : 

For a pious gift is to obtain merit in the sight of God mida 
has been obtained by the gift. If a person bestow Pee 
a rich person by way of a pious gift, it is not lawful to r 
the gift; because to acquire merit in the sight of God may some- 
times be the object in bestowing alms upon the rich. “In th 
same manner also if a person make a gift of anything to a poor mat 
without using the term sadkah, it would not be lawful on us art. 53 
to revoke the gift." s f 

Ita raison Any gift made with a view to recompense in future life is E ; 
2 and irrevocable. A sadkah may be made in favour of any indivi- 

dual, rich or poor, a relation or stranger. The difference between 

hiba and sadkah consists in the object with which the donation is — 


> 
"e c. 
" i 


5 — 


affection of the parties or to evidence esteem,? in the case of se 
the object is, as the Hedaya puts it, ** to acquire merit in dici ia x 
of the Lord.” Vows for almsgivings, when actually carried 


E"? 
take effect as sadkah and are governed by the same rules. “ Sad dk d 


requires seisin ot the subject of the gift. Like gift it is not v 

unless attended by seisin, as it is gratuitous in the same — | 
a gift. Neither is a sadkah lawtul where it consists of an undivided 
part of a thing capable of division.  Retractation of a adkal E 


not lawful; because the object in making a sadkah is. ‘me! -— 
the sight of God, and that has been obtained. If also : 
make a pious offering to a rich man, it is not lawful to retra 
from on a favourable construction of the law, because to acqui 

in the sight of God may sometimes be the object in making — pic 


donation to the rich. In the same manner also, if a pe iso nm 


: — E 


1 Piobally when supported by primd facie evidence —See — Ra 
Shamsunnissa, 11 Moo. Ind. App., p. 310. T E 


? Mishkát; Kazi Khan; Shardya-ul-Islüm. 
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= giftof anything to a poor man, it is not lawful to retract it, because 
_ the object in such gift is merit and that has been obtained." 
ES - (5) Before delivery of possession a gift may be revoked withont 
|. the order of the Kazi or the consent of the donee. 
Es.  €e) If possession has been given to the donee, he is entitled to 
retain the gift and use its profits until the Kázi has made his order. 
x — (d) If a person were to make a gift of a house to another, and 
E. the donee subsequently has it painted or plants trees in or about it 
- . grin any way alters it, the gift is irrevocable. 

- (e) When a portion of the gift is destroyed, the remaining 
aston may be revoked. 

€f) When a gift is made to two ghair-mahram, the portion of 
= amy one of them may. be revoked, the gift as to the other remain- 
. . ing good. 
_ (g) M a gift is made by two persons to one donee, any one of 
tiem may exercise the right of revocation in respect of his share 
_ without the consent of the other. 
ES M e (A) Express withdrawal of the power of revocation does not 
Ev —“ 
= = @) There is no power of revocation in the case of a gift of a 
i. debt to a debtor. The debt becomes satisfied or cancelled by the 
= - gifts and therefore does not exist to be revoked. 
| 1 — (j) If a person make a gift to another of a piece- cf land, which 
Š eerie! at the time and destitute of buildings aad plantations, 
the donee plant trees or erect buildings on it, the donor in 
at case is not entitled to revoke his gift. A small temporary 
mein, such as a shed, does not operate as a bar to revocation. 
—— and substantial improvement is sufficient to prevent the 
r from exercising the right. 
acceptance by the donor of a consideration or ewaz, how- 
all, is a bar to revocation ; and though the ewa= for the gift 
» been made by a third person voluntarily on behalf of the 
ne, its acceptance by the donor would deprive him of his right 
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[£ the donee has given anything in exchange for the gift 
jortion of the gift proves to be the property of some other 
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person who recovers it from the donee, in that case the donas k^ 
entitled to receive from the donor a proportionate share of the — 
exchange given by him. If, on the contrary, any portion of the 
consideration form the property of another person, the donor in - 
such a case would not be entitled to resume a proportionate — 
of the gift, but he may return to the donee the remainder of the * E 
consideration or exchange in his hands and then resume his gift. — 
(m) When a person revokes his gift either by virtue of a 
decree of the Kazi or by the consent of the donee, it is in effecta | 
cancellation of the original gift and not a gift de novo on the part 3 
of the donee and therefore seisin by the donor is not, in such a case, | 
a requisite condition. | 
(x) Revocation is lawful with respect to an undivided portion. 
If a revocation amounted to a gift de novo from the donee to the - 
donor, seisin, say the Hanafi lawyers, would be a requisite condi- _ 
tion, and consequently revocation with respect to an undivided — 
portion would not be lawful. — 
The principles dealing with the powers of a donor to — 1 E | 
gift are of importance in considering the question how far a trans- - p 
fer subsequent to a valid donation is effective or otherwise. For | | 
example, if a person were to make a gift to his child and then pur- - 
port to sell it to another, such sale, though for a bond fide consider- — 
ation, would rot be valid. Similarly, if the gift were to a relative 
not within the prohibited degrees, who was put in possession of the — 
property and. who subsequent to the gift made some alteration or 
improvement in the same, a sale thereof by the donor would — 
valid, for in both these cases the right of the donor had EL : 
extinguished and it was no more his to convey to — 
Transfer of Property Act leaves untouched the provisions of t he 


Mahommedan Law on this point ; (See s. 2, cl. d.) giri 
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E c. CHAPTER IV. 
CONSIDERATION OR EWAZ. 


2 "Tis SECTION I. 
3 Tae consideration for a gift may either be stipulated for in the £waz orcon- 
. eontract of the gift, that is, the consideration may be paid or given Mp — 
at the time of the gift, or be subsequent to the donation. With 
— regard to a consideration given after the original gift has been 
made, it must be distinctly specified that the consideration is in lieu 
of the gift, and in the second place, the consideration should not 
— form a portion of the subject-matter of the gift. If the considera- 
- tion be a portion of the gift, it would not be valid and there would 
be no ewaz. But if such a change has taken place in the thing 
given, as would prevent revocation of the gift, part of it may be 
— constituted a consideration or ewaz for the remainder. If two things 
are given by two different contracts, one of them may be given in 
5 ce for the other. It is also a condition that~the considera- 
- . tion must be secured to the grantor. If the grantor has tô make 
3 5 over the consideration to anybody else, then there is ño exchange - 
E and the gift, may be revoked. But if a portion of the ewaz becomes 
- lost the remainder is a good consideration for the entire gift. 
Ee When the exchange takes place subsequently to the gift, the ; 
.— era: is regarded as a gift ab initio. But though the subject of the Es 
E. | exchatige is regarded as a gift, the giver (the original donee) has no | 
E wer to revoke it after giving it. And after possession has been 
d tak en of the ewaz by the donor of the original gift, the donee’s power 
roko the gift ceases absolutely. So that whether the ewaz 
owe = e given by the donee or by a stranger, with or without his _ 
* the donor nor the donee can reclaim from the — 1 
at he Ins become possessed of. “ All the conditions of gift = = 
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are applicable to the ewaz; and the transaction does not come — 
within the meaning of a contract of mud@wizat, or mutual exchange, 
either in its inception or completion. Hence, it is not — ct to 
shufa, or the right of pre-emption; nor can the thing given. P 
rejected on either side on account of defect; so in the Mi shit. 2 
Sarakhsi." EE 
* When a gift is made on the condition that something should © 
be given in lieu thereof, it is necessary that it should not be pro- 8 
perty which is subject to the rule of mushd@a, or anything tl hat - 
admits of partition, for an ewaz or consideration under such circu pn 
stances is subject to the same rules as the primary gift itself, hi Y 
is, is regarded as a gift in itself. Property is not established int he 
subject before possession, and each of the parties may: refuse del i 
very. But after mutual possession has been taken, the effect is hat k 
of sale ; and the donor cannot revoke his gift nor the donee the wa: * 
Shufa, or the right of pre-emption, is established by the trans 
action ; and each of the parties may return the thing of whicl 
took possession for any defect." “‘ According to kyâs, (or mes 
says the Fatüwa-i- Küzi Khan, however, “a gift on condition of a mn 
exchange ought to be a sale in its inception as well as in its com- 
pletion.” ‘* When a man gives a mansion to two men on condition 
that they should pay an ewaz, or exchange of a thousand dirhems, 


the transaction amounts to a lawful sale after mutual possession, S 
the Kinia.” ds E 


^ `~ x e» 


d 
= 


Pe Soe a 


Where a person gives an ewaz for the whole of a gift, it fih 2 
revocation, whatever the amount of the consideration may be ; X f the 
ewaz be for a part of the gift, the part for which there is 
ewaz may be revoked, but not that part for which the. paz w wa 
given. It is not necessary that the donee himself should g Fy 
consideration, for an ewaz given by a stranger is lawful, w 
the direction of the donee or not. Where a person other à 
donee gives the ewaz, he cannot recover it from the don nee w uni 
he (the donee) made himself specifically liable for it - 

** The general principle in cases of this kind is," says t 
Kaz Khan, “that when anything is demandable ot a 
specie, and is obligatory upon him, his direction to : 
it is a cause of recourse — himself without any c 


—— 


! Sharh-i-Tahtümi, 
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1 po nsibility, and that when a thing is not demandable from a per- 
- sor specie and is not obligatory on him, his direction to another 
y it is not a cause of recourse against him, unless his responsi- 
— a condition of the payment." 
x [ the father of an infant were to grant to another by way of a 
— TEn t some property belonging to his child and receive from that per- 
ES son sc nething in exchange, he may revoke the gift, or the donee 
(may revoke his consideration, at any time they like. And when a 
. pe son has given something to a minor, and his father makes an 
ewe — it out of the minor’s property, the exchange is not lawful 
Cos igh the gift were made on condition of an ewaz. The reason 
f both the above principles is apparent: the father having no 
Eta -to deal with the property of the minor, except for certain 
| ses. Where a man suffering from an illness to which he 
ventually succumbs makes to another a gift of property of the 
* of a thousand dirhems, having no other property besides, and 
a gives an ewaz for the gift, of which the donor takes posses- 
fme then dies, the exraz= being in his possession at the time 
of of his death. if the exaz be equal in value to two-thirds or more of 
e property given, the gift is valid, but if the ewaz be less than two- 
rds ithe value thereof, the heirs would be entitled to recover from 
le > the difference between the value of the two-thirds of the 
abjec matter of the gift and the actual value of the_ exchange. 
Foi — if the araz was only worth 500 dirhems, the heirs of 
th or will be entitled from the donee to one-sixth of 1,000 
| " 3, ** though the ewas were stipulated for in the original gift.” 
lonee,. however, may, if he please, return the whole gift ing 
| or restore a sixth of the gift and keep the remainder. 
llowing examples taken from the Fut@ica-7-Ka2 Khan will 
: E ho at value on this subject. 
| ! z given in exchange for a gift bars revocation. Nor 
g ift ke an araz be revoked ; it must be clear, however, that 
tion was given in exchange for the gift. 
1 other than the donee, whether with or without the 
> donee, may give an eicaz for a gift, thus destroying 
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lera ENS ven by = pamm other than the - 
LM me unless the donee has made a 
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— donor to revoke the gift, that is, if he has accepted — 
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bargain with such person that the consideration will b ne 
to him. pe "AN 
“Even should there be any defect found by the lonor in | 
thing given by wav of an exchange he cannot — 
“When a gift is made to two people and one of them g 


ewaz for the share given to him, the. donor may revoke 


— 


rv 
x 


other share. | E * 


“Tf a gift is made to a minor. and the father or his exeent 
give an ewat ont of the property of the minor, such gran 


valid. and consequently the donor can revoke.” ees F 

“If a person set up a claim to an ewaz and recover tl 

the donor can revoke, but if he recover only a a 

remain yet a portion thereof in the hands of the — 

revoke, for the smallest consideration is sufficient to ¢ | 

power of revocation.” — Ur dad 

* If the subject-matter of the gift is recovered by anoth en 

legally entitled to it. the donee may recover the whole of th e ewa? 

if a portion only is recovered by the rightful claimant, t n aut 

can recover only a proportionate share of his ewas. — | * 

* If the donee convert a portion of the gift into n t — 

stance and give it in exchange it would be a good ew ; a: 

person make a gift of one thousand dirhems to A who give 

exchange out of the same one dirhem this is not a gt yod e 

according to *us, though Zuffer differs.’ — | 

* If a Christian make a gift to a Moslem and the I 

exchange any prohibited article the exchange is not good 

Where a gift is made by a minor to A who gives an 

the gift is null and inoperative nor does the ewaz vest in i dm 
^Hiba-bü-ewa-. A hiba-bil-ewaz is a sale in all its legal incide - 

mutual seisin is not requisite to render the cont | 

terms in which a contraet of this kind is entered ir 

| the articles opposed to each other are present, and t d that uS 
i danger of either party suffering from the other's. ke . 

t. E | given you this for that” implies that the consid n! 

— and that the person will take care to receive a 

his property, and the law therefore annexes t l 

| ; Sale both with regard to the condition and 1 

in not re- Suppose, for example, a person in 

— See us Mig effect, that he xp c 
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| another the proprietary right in his entire property in exchange of 

a something given by the donee,—this is not a gift in consideration 

: of an exchange, to be prospectively given, but it is a contract of 

- . mnmtual transfer or sale both as to the condition and the effect. In 

|... such a ease, seisin is declared not to be a requisite condition. 

A hiba-ba-shart-ul-ewaz is a contract of a different description. Aita-ba-shart- 

The terms used in the constitution of such a Aiba imply a con- ER 
tingency. Thus :—*“ I have given you this on condition of your 


4 giving me such a thing." Now, it will be observed that in this 
- Contract, its legal operation depends upon the fulfilment of the 
E . eondition, being the delivery and seisin of the ewaz or consideration ; 
— otherwise, if it were valid and binding without such condition, the 
E ‘consideration might be withheld, and it might thereby become, as it 
2 were, a nudum pactum. As to the effect, this contract is declared 
. to have the property of a sale, that is to say, after mutual delivery 
: of seisin it becomes in effect a sale. 

E For example, if a person were to declare that he had made a gift 


to, and conferred on another the proprietary right to his entire pro- 
perty on condition that the donee should give to him something in 
exchange for the gift, and the donee were to accept the condition, 
it would be a gift ba-shar t-ul-ewaz or a gift on condition of an ez- 
— change. So long as the condition is unfulfilled, it is a gift revo- 
_ able at the will of the donor under the same cireunisfances as a 














— simple gift. And for the same reason delivery of seisin is necessary. 
E But once the condition i= fulfilled the contract becomes a sale. It 
__ istherefore stated in the Sharh-i-Chalpi that a hiba-ba-shart-ul-ewaz 
Pe “technically, as regards the shart, is considered in the right of a 
- gift, and sale as to the effect. Seisin is requisite to its validity and 
tet cannot be said to be established until the parties shall have 
. delivered*eisin to each other, but the property conferred remains as 
= formerly at the disposal of the donor.” 

zÀ — a gift is made with a condition attached to it, which con- The effect of a 
— ditic ion is not a mere problematical contingency, but capable of being "ear M rese 
Ex Eu the donee, or of itself in the natural course of things, the '^ * sif- 
| dia tion | is valid and so also the gift. Some examples of this are 
soy given in the Sharh-i-Chalpi :—1t says “in the Bakáli it is stated 
— ped Yusuf that if a man were to tell another, * this thing is 
fo is è if thou likest, and make it over to him, and the person’ 
addre Tey P y. ‘ I like or * accept,’ —the condition (shart) is good. 
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So also it is reported from Mohammed, if a date tree egins c 
fruit and the owner of the tree says to another, * these da ^s are 
thee, if they get ripe, or ‘if to-morrow comes,’ it is hs, B 
if he were to say, ‘these dates will be thine, if. Zaid er 
house, it will not be valid.” NI 
Gift and re- When a gift is made subject to a condition that thi lon 


lease do not ad- pus 
mit of the op- have an option for three days within which to accept or 1 a 


ti i la- sp - 3 sp 
-ey jm gift is valid if the acceptance be expressed before the separat 
the parties ; but if not accepted by him till after they have se 


ed. it is not lawful. But EE a gift is made on a conditic 


e 


the donor shall have an option for three days, the gift i is val did, | 
the option void : * because gift is a binding contract, and tl X erefor 
does not admit of the option of stipulation.” ‘“ When ape = 
to another, ‘I have released thee from my right agii 
condition that I haye an option,’ the release is lawful, and th 
void." 
Distinction * A man to whom a thousand dirhems are due by another, sa 
between a con- , . Be | 
ditional gift him, * When to-morrow comes the thousand is thine ;* or * thou 
scq in "SN from it,’ or * when thou hast paid one-half of the pronos erty 
thou art free from the remaining half, or ‘ the rema inin y h 
thine,’ the gift is void. But if he should say, * I have — ced yo 
on condition that you emancipate your slave," or * Thou art r ae ' 
on condition of thy emancipating him by my releasing thee ” ant 
shorld say, * I have accepted,’ or * have emancipated bim, he 
be released from the debt. e mU 
Hanafi Law. As regards vitiating conditions attached to gifts p T ‘imaril 
tended to take effect absolutely, the principle is stated. thus ir 
Siraj-ul-Wahaj. ** All our jurists agree in holding that wher E 
; is made, and a vitiating condition is attached to it, the vift 1D | 
ease would be valid and the condition void. For ex xi n ple i 
son were to give something to another and stipulate 
not sell it, the gift would be valid, and the condition. void. 
general rule with regard to contracts, in which seis 2isin der eces 
such as Aba and rahn (pledge), that a condition de h ors t t he at 
ness of the contract, would not void the contract, but dro 
; In other words, where a person intends to give c absolu it 
presses his intention by the use of words which ec :onvey t 
of an absolute gift, he can not impose limitatic —* X 
or devolution of the subject-matter of the gift, o F 


ud s 
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-Gifts dependent tipon the happening of a contingency are void. 


sickness, you are released from my dower, or my dower is on you 
a ; sadkah, "—this is void because it is a contingent gift. Or if 
- asick woman were to say to her husband, “if I die of this my 
disease, my dower is to thee as sadkah,” or ** you are released of my 
ur " and she does die of the eos the gift is void, and the 
og dives remains due by the husband.? Similarly, if a person were to 
_ say to another who owes him money, “if you do not pay me what 
E me till you die, you are released," this is void according to 
Emu. But if he should sav, ** when I die, thou art 
"n * eased, ” it would be lawful, says Kazi Khan. While if he were 
4 ^s ay, «it I die, then thou art free from this," there is no release, 
or this is contingent. Similarly, if he were to bg ** if thou enter- 
st the house, thou art free from what I have gainst thee.” 
cmd considerations for the discharge of a liability are wholly 
z in effective in making the discharge operative, e.g., if a person were 
to say to another, **I would release you from my debt if you would 
sett le an important matter for me with the Sultan,—he is not 


oe — for this is a bribe.“ i 


— 
— 


SECTION Il. 
GIFT oF A DEBT. . 
“The gift of a debt to a debtor," says the Alamgzrz, “is valid 


—* * it is valid according to law, when he is authorized to take 
Sik ion of it. 


1a gifti 1s made of the debt to the debtor himself it amounts 


Ee 


ac EN charge and is complete without his acceptance ; but should 

eje E. the gift does not take effect, and the creditor would 
nc l to : accept payment of the debt. The above principle is 
eto a case where the debt is not cash. If it is, then it is 


oe 





'a woman were to say to her sick husband, ‘if you die of this Examples of 


contingent gift 


Lm The gift of a 
both i according to kiyâs and law ; and to any person other than the debt. 
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dependent upon the debtors acceptance. " he accepts it. he is | 
discharged : but if he does not, he remains liable. This is mot t 
case with other debts, which are discharged whether the deb tor 
expressly | accepts the release or not : but with reference to those 
also. the gir PS open fo rejection. : = A 
"With reference to the donation of the debt to the — 
matter stands upon a different footing from the discharge of tl 
suretyship. The principle seems to stand thus :—The gift c à ur. 
debt to the surety is not valid without his acceptance, and v ould | | 
be liable to a reversal on rejection ; but a discharge is valid withou iow - 
acceptance and would not be reversed on rejection. , — è 
If a Aiba is made of a debt to the debtor who dies before re 
jecting the gift, he would (nevertheless) be discharged. Similarly, | s 
if the Azba is made or discharge is given after tlie debtor's dea th, 
it is lawful. But his heirs may reject it, and the debt would — 
paid according to Aba Yusuf. Mohammed. however. differs, ¢ 
holds that there would be no liability.! e u- 
If a creditor were to discharge the principal debtor, wit e ! 
accepts, then both he and the surety are discharged. But neither - E 
he nor the surety would be discharged if he should not accept =f = ee 
If a man dies indebted to another, and the creditor makes a iba EG 
of the debt to the debtor's heirs, it is lawful.’ d : $a 
When the gift is to some of the heirs, it will enure to the ber 


fit of all the heirs. 















If the creditor dies leaving several heirs and one of them b fore 
the partition of the deceased’s estate releases the debtor in respi e a of 
his share of the debt, the release is valid. The principle is — 
in the A7nja. *“ One of the heirs of a creditor gives up his sl 
n debt to the debtor before partition, and in the deccaseg?s ei 
there are both money and goods, the gift is valid in law, ike a com 
position.” i | E EO 

There occurs the following passage in the Alamgiri | — 
from the 7atar-Khdniéh :— The gift of a debt. to the infant 


of the debtor is not valid." The meaning of this « doctrine, Y 


EG 








> 


' This is the received doctrine according to all Bun Mashi ikh. J 
Akhlâti. — 
— Zahhira,. | 
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= in the Majmaa-ul-Anhar is considered to be of doubtful author- 
| _ ity, probably is that as the validity of the gift of a debt to a 
~ third person depends on the express direction to him by the credi- 
3 torto recover the debt. and as the infant child of the debtor can 
— not be so authorised^either personally or by its natural uardian. 

(being the debtor himself.) the gift can not take effect. But this 
does not involve the conclusion that where a debtor is dead and the 
ereditor chooses to make a gift of the debt to his child or to dis- 
charge him of any liability thereunder. it would be invalid. 

- When the gift of a debt is validly made to a debtor, he is entitled to 

= recover from the creditor any property hypothecated for the debt. 
à = - - * = - * - - 
— — A creditor makes a gift of his debt to his debtor. who neither ac- 
— . eepts nor rejects it at the meeting. and then comes after the lapse of 
— some days and rejects the gift ; there is some difference of opinion 
— onthe point. but the sound doctrine is that the gitt is not reversed. 
—— * When a debt is due to two persons, and one of them gives up 
— his share to the debtor, the gift or release is valid.’”? 

A release suspended upon the happening of a contingency is in- 
valid. But where it is made dependent upon a condition which is 
immediately fulfilled, it is valid: for example, if a man were to say 
to another, * if thou owest me any debt, I absolve thee from it ;' 
such a gift would be valid it the debt was existing at the time. So 
. . also if he were to say ** when I die. thou wilt be discharged from my 

= a pehe” it will be valid, the discharge taking effect as a bequest. 3 
- — In the ease of a release from a liability, delivery of seisin is not 
^ Dossible, and therefore it is laid down that ** the gift of a debt to the 

En. -and his discharge from the liability takes effect without his 
acce] . for the discharge of a debt is equivalent to its cancel- 
. latio n and ——— pecoptance and possession on the part of the 
cm are not necessary.” 

‘The gift of a debt to a per-on other than the debtor is valid 

TF r the following circumstances :—* 

When it is made 2 way of hawalat, that is. the person to 


i 


JCAL 
em 












ta " Khánieh. 3 Ibid. 
r5 e : s Hed. III. p. 309. 
: è Hed. III, P. 606. 
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(b) When it is bequeathed by way of a legady ; ty * c: 

(c) When the assignee is placed in a position to recover 

A condition for an exchange is valid if the subjec 
change is specific and not majhil (unknown). : Where a per 
discharged or released from a liability upon any specifi lec 1 condi i 
the infraction of the condition revives the liability, e.g., i i 
absolve her husband from her dower-debt upon any conditio 
is afterwards infringed by him, the liability would re -atta ic 
he would continue liable for such debt. ‘If she were er 
husband, ‘I absolve you trem my debt on condition t jat at y 
not marry another woman,’ and he accept the discha rge í 
subsequently take a second wife, he will continue liable for th 


— PE 


z 


VOU UL 
es 


dower of the first wife." ES 


But when the discharge is made dependent upon a who ly une 
tain contingency, it is inoperative: e.g., if a man were to 
his debtor ** if I do not demand my debt from you until EC 


"a — 


it is yours," this is invalid. | = 
A gift of a debt cannot be retracted if ‘the debtor has once 


sented to the discharge. — 
When there are two creditors and one debtor, any one o: 
may discharge the debtor in respect of his share of the de ebt, 0 
use the phraseology of the Mahommedan lawyers, may m: nake a ag 
of his share of the debt to the debtor. | 


SECTION III. 


Gifts by gr A father may, in health, give his entire property to any E 
facto guardians children. It would be sinful, but if the gift 1 is not 1 
edn gait — for other reasons, it will be legal.? | ro 
| * A gift by a father of a house in which he lives ord : 

perty is good according to Abü Yusnf and the Fi at wa is: 1600 | 

him." The SAarA-- Vikâya states the principle x Y nore Í u 
father make a gift of something to his infant son, | he infi u 

of the gift becomes proprietor of the same. Th e same 

when a mother gives something to her infant sc des vhom 


Bons and whose father is dead and no — un ids pre 


FURTHER RULES As TO THE LAW RELATING To 
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a ! Radd-ut- Muhtár, IV., p. 779. 
e z s Durr-ul-Mulhtür, — e 
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child under ened eif ves. If a stranger -make a gift of a 
hing to an infant, the gift is rendered complete by the seisin of 
——— of the infant. It a — make a gift of a thing to an 


3 he executor ———— by his father or > Bis ——— ix is valid. 
Ifa fatherless child be under charge of his mother, and she take 
. = possession of a gift made to him, it is valid. The same rule holds 
po respect to a stranger who has the charge of an orphan. If an 
infant should himself take possession of a thing given to him it is 
. valid provided he be endowed with reason." 


» "2 
o 


- — Ifa father makes clothes for his infant son with the express inten- 
D: (ion that it was for the child, he cannot give the clothes to another. 

_ A gift of dower! obtained by the husband by force or misrepre- g 
“sentation is invalid, 7.e., where a husband by force or misrepre- 
X entation induces his wife to release him from the dower-debt, such 
> lease or discharge is not valid.” 

a — In the Bahr-ur-Ráik it is laid down that a person to whom there 
ES aro debts outstanding can lawfully make them over by gift to 
e . another who is not * indebted to him,' directing the donee to realize 
* such debts, and take them for his own use—and such gift is valid. 
e E ind i in the Fatáwa- Kaz Khün, as a consequence of the above 
pe principle, it is stated, that ** a woman is entitled to convey her dower- 
(de to her infant child, and the child would be entitled to elaim 
3 the same from the father on attaining majority. Similarly, a mar- 
be e ^d woman has the power to compound her dowerzdebt with her 
m sba ad and accept in lieu thereof anything else." In this coun- 
| ra ‘conveyance betweeen the married parties by which the 
s :band eonveys some property to his wife in satisfaction of her 
dower-d»bt is called a bye mukasa. A bye mukása is a sale out and 
= Cines of dower.? 

“Ifa woman compromise her dower for anything which has not 
been n seen by her before delivery, and she subsequently become 
aware that it is defective, she is entitled to repudiate the contract 
anc d her — to the dower remains intact.” 





isi Khan. 
"e Buzlur Rahim v. Shamsunnissa — 11 MU I. A., p. 551. 
DE an, P. 178, 


Gift by a wife 
of her dower, 


Bye Mukása. 
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ʻA woman may release her dower to her deceased husband,” 
that is, the widow is entitled to exonerate or discharge the estate of — 
her deceased husband from the liability tor her dower-debt. z T: 
*" When a woman makes a gift of her dower on certain condition ns ES 
which are not fulfilled. the gift is null. For example. if the dov V er- l 
debt is released in consideration of the husband taking her on a — 
or not treating her with cruelty, or not preventing her visiting her — 
relations, and the condition or conditions are not fulfilled, there is — 
no abandonment of the dower."! A 
" When a woman makes a gift of her dower on condition at dac 
husband giving her something in return ever y year, and the hus- 
band fails to fulfil his part of the agreement, the gift fails also, fo 
the gift in this case is a Juba-ba-shart-ul-ewaz, that is an execu oe 
gift which is not completed and rendered perfect until the condition E : 
as to the ewaz is performed. And consequently when the ewaz is | 
not obtained the gift fails." — it 
"A woman makes a gift of her dower on the condition that her 
husband divorces her, and the husband accepts the gift e 
the Gondition, dus does not divorce her. he is not absolved from Yh — 
pore cht. * — = 
= When a sick woman has given her dower to her husbaitde) = 
gift is valid if she recovers from her illness, and even thongh de 
should die of that illness, yet if it were not a death-illness the 
answer would be the same. but if it were a death-illness the gi ES 
would not be valid without the sanction of the heirs." —  — I uf it 
A gift by way of a rukba is invalid according to all the à 5 unni 
schools, being a gift dependant on a contingency of a natur re bot 
uncertain, and involving as it were a w ager on one's lite. pe * 
is constituted by a person declaring * [f I die before thee 
house of mine is thine, if thou diest betore me it is mine.” — 
But when a rukba is made and the grantee is putin 
of the subject of the grant, it would amount to an ad rit or o 
date loan returnable to the grantee whenever he likes. | v | 
If a person is the proprietor of a building as well as of the an 
upon which it is situated, he may make a gus of the uilding wit 


out the land and it will be valid.? | CE IMS Ee * 


-— — — — — — 


sats 





? Kazi Khan. 2 Radd-ui-Muhtar, t th rough shou 
> Radd-ul-Muhtár, IV, p. 80. = 





CHAPTER V. 
THE SHIAH LAW RELATING TO HIBA OR GIFTS. 


; SECTION I. 

E Tue Shiah doctrines have been sufficiently indicated in the pre- 
ceding pages. It may, nevertheless, be useful to give a summary 
- ef the general principles in a consolidated form. 


One of the principal features of difference between the Shiah 
and the Hanafi school on the subject of gifts consists in the rule 
relating to muchda. 

The Shiahs do not recognise the objection to a gift on the ground 
of the subject-matter being divisible and confused. The Mabsit says. 
“in our mazhab, i.e., according to our doctrines, the gift of a share 
of a property whether partible or not is absolutely valid.” 

In contradistinction to the Hanatis, the Shiahs recognise the law- E 
fulness of limited estates. : 

A grant to A limited to his lite is valid, the subject-matter ot 
the gift reverting to the donor or his heirs upon A’s decease. 

So also a grant to A for life, and after him to another for his life 
— will take effect as giving a life-estate to A, and after him a 4 
. life-estate to the other person. after which the property would 
revert to the donor or his heirs. Similarly, a grant may be made 
o wA for,life and then to B absolutely, or a grant may be made to 
i= 4 for life and then to A’s children absolutely. There is some 
as - difference of opinion as to whether only the children living at the 
EE time of the grant will take the remainder absolutely, or any children 
: E. * om to A after the grant will take also. The approved opinion 
js s to be that all the children will take, whether living at the 
as Ce of the — or born afterwards. But where a grant is to A 











|^ Muabstt. 





140 LAW RELATING TO GIFTS. 


for his life and to his children for their lives, onl¥ the children lining 
at the time of the grant will take with rights of survivorship! 

A grant to A for his life and then to B for his life, and there- — 
after to A’s children absolutely is equally valid. 

According to the author of the Sharâya a grant to A and his 
wae akab (* one who comes after him") would give only a life- 
estate to A, as the term aa^ does not indicate a person and conveys 
no definite meaning. According to the Sardir and other works, 
such a grant would give an absolute estate to A. 

But when a gift is made to .1 for his life and after his death 
to his heirs, or if it is made in these terms, ** the usufruct should be 
given to A during his lifetime and after him to his heirs," * the grant 
would convey merely a life-interest to A and the absolute estate to : 
A's heirs. In the case of Prince Suleman Kadir v. Darab Au 
Khan? their Lordships of the Privy Council gave expression to 3 
dictum which might, perhaps, be supposed to imply a non-recognition 
of limited estates, but the view suggested was evidently founded 
not on the Shiah Law but entirely on Sunni authorities. 

A gift to A and his children generally, aulâd or furzandün, ot 
to his children naslan baad nasl batnan baad batn, * generation 
after generation, line after line" will convey to A an estate in fee 
the words “children after children, generation after generation” 
being words of description and not of limitation. 

When a grant is made with the word Aiba it implies, generally E 
speaking, the grant of an absolute estate, for Aiba is defined to beam ——— 
act, by which-one person transfers to another, gratuitously, without p 
the motive of kurbat, i.e., of pleasing God, accompanied by immedinte 
transfer, constructive or actual, the entire and absolute property — 
(milk) in a certain thing. Such a transfer in the Arabic language — 
is also constituted by the words an-nahila (a present) and alatta. 
In Hindustani, the word atéia is equivocal, and so are the — 
déna and bukhshna. When grants are made with these | 
intention of the grantor must be examined from the 
the deed of gift and surrounding circumstances, viz., — E! 
intended an absolute gift or to convey only a limited estate. L E 
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9 Jawühir-ul- Kalám ; none of these principles is affected by ai "T 
Tagore v. Tagore (9 Beng. L. R., p. 377), or Peake v. Robinson. | — E m 
? Jamáhir-ul-Kalám. * L ER,8I. A., 117, seep. 13 
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it of letting the property for any period not exceeding his own 
'st. provided there are no limitations on his power or his mode 
»ymer He is bound, however, to return the property on the 
ration of the period of his interest in proper order, natural 
terioration and the lawful enjoyment of the same excepted. 
s er the Shiah Law the donor may reserve a life-interest 
E » the usufruct of the property, so long as that reservation does 
ot interfere with the vesting of the property in the donee. For 
= mple, A may grant a tenanted house to B, conditioning that 
E do ng his lifetime he should receive the rent thereof. The prin- 
eip *enunciated in Nawab Amjad Ali Khan v. Mohomdi Begum? 
js in accordance with this rule. 
CA. already explained, rukba is a generic name for all limited 
under the Shiah Law. It includes both an umra and a 
- sna. When the usufruct of a property is given to another for 
a limited period it is generally called an umra. When a house 
ds given for residential purposes, it is called a sukna. Under the 
i Law both these will come under the head of an aár/at, but 
F : shere s an af@riat is resumable at the will of the donor or hisheirs, 
| |! umra or sukna is operative for the fixed term and cannot be 


A person is entitled under the Shiah Law to create other limited 
ht: over his property. For example, a person may give to 
otk a right-of-way over his land for a term, without giving rise 
rTpetual easement, or may authorise him to take water from 
is va rn, &e. Such limited rights are also called rvkbas in a 
| segs The word ruba used in this connection implies a 


7 ra gift is made to a minor according to the Hanafi Law, the 


n of any person in whose protection the infant is living is 
pss the Shiahs chere are two divergent views. Ac- 


e 


Se V 
^ud 


ng. ' Mohakkik, possession should be taken on behalf of 


by y a person legally authorised to do so, or by the Judge. 
g to the Shaikh and the Usûli jurists, the possession of any 
| * a gm ardian de facto is sufficient. But even, according 
diya, En 
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e life-tenant dor the holder of an estate for a term has the Powers of the 
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of possession 
not necessary, 


Gift of 
mssb^a valid, 


capable of division. Where a gift un ade to two different don 


with regard — but inoperative as regards X i one. who has 
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of a minor, by a person other than the father or the grandfather 
their executors.) ) who are the guardians de jure, the Court "us not 
allow the gift to-a minor to be invalidated." As 

The reciprocal consent of the parties and the delivery of d 
object into the hands of the donee suffice to validate a gift. È * — 


t 
"we 


` There is no particular formula prescribed for the purpose of. 20) n- 
stituting a gift. If the act or declaration of the donor unequi — 
eally explains his intention it is sufficient. Thus the following 
words, “I have given,” “I have made a present,” “I "€ 


yielded the full proprietorship of such an objeet to sueh a pers ra 


a 
es "3 i 
z p4 


^ud es 


may be used for the constitution of a gift. € E 
The validity of a gift is established if the donor declares that he 
has made the gift, and has delivered the thing to the donee, even — 
object in question were at tha? moment in the possession of the donor? - 
If the thing given is in the hands of the donee at the time: of Es 
the contract no further seisin is necessary. 

Nor is express transmutation necessary in the casé of a gift bya 
father or grandfather to an infant child, for their possession gs 
tantamount to the minors possession, and such “persons eing — 
qualified to constitute a gift and receive it in the name of the — 
infant donee." C T E 

Where the donee is a minor. and cannot himself take possession - 
of the subject of the gift. the donor may nominate trustees | E 
whom the property should be delivered for the minor. Ee 

The Shiah Law does not recognise the objection founded on 


mushiia, viz.. that the subject. of the gift forms part of a prope ert. r- 
they do not. bécome eonjoint possessors ; each becomes prop rie = 
of the part. that is giv en to him, when both have accepted the g gitt- 


Where | the acceptance is by one of the donees only, the gift i s val 


oF 


refused * x "m cue NEHINEENE 
— A* father may validly give- e* preference to “one or mor ori 





—— er the others b: making a gift, but such gift c constitu 
eui = which it is “recommended to abstain. — 
> < : aS” — 









— 
^ The ‘point —* been decided in accordance with this rule | 
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— A gift made to the direct ascendants in the first degree of the 

E donor and to one’s descendants and accepted by them is irrevocable, 

3 : The irrevocabilitv of a gift made to blood relations other than 

| the father and the mother and children is likewise admitted. Married 
eouples are like relations by consanguinity. 

A gift made to a stranger is revocable, while the thing whith 
eonstitutes the gift is in existence. à 

Where the object given has perished, the gift cannot be revoked. 
- A gift is also irrevocable. if the subject-matter of the gift has 
heen sold for whatever price. or otherwise alienated by the donee. 

A sale by the donor of the subject-matter of the gift, after trans- 
fer of possession has taken place (expressly or constructively,) is 
null, if the donee be a relative by consanguinity. Similarly, if the 
donee be a stranger (7.4.. nota relative by consanguinity.) if he 
had given anything in exchange for the gift. ( 

In the case of a gift to a stranger. where possession has been 
transferred, but no consideration has been given. the sale is null. 
because the donor has sold a thing of which he was not the pro- 
prietor at the time of sale. According to some jurists, this sale 
remains valid, the donor having in this case the right of revoking the 
— — gift : but the former opinion, says the Mohakkik. seems more correct. 
Ps Sale by the donor of the thing given remains valid if the gift is 
annulled for illegality. 3 

The two preceding principles are applicable to a sale b an 
expectant heir of propertv belonging to“ hi$, ancestor, whom he. 
believes to be alive. for the sale would he valid if it should appear 
E that the ancestor was actually ead at the time. BL xc ee 
m osea gift is constituted from the time of the seisin Or transfer and 
E dia from the date of the contract. that is. all the legal incidents, the . 
pom ard obligations arising from the, gift accrue ees Lc d 5s 

, hen the doneectakes possession of the thing given. | VE" 

This is contrary to the case of a bequest, the AA © which” 
= = ec eru i| to the legates * at the moment of the testator’ s decease 
T 1 the transfer may take place afterwards. E 3 
E of a contest between the contracting parties, the itor" * 
z to have in fact constituted the gift but alleging. that he - 

iS ditivered it, his declaration will be accepted, but af. the 
sae firm that the object was legally deliy to him the | donor 
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the proprietorship of which has been — transferr red te o bim 


Those lawyers who hold that the use by the donee 
. matter of the gift debars the right of 5 
the dyeing — cloth Rat an end to that right 
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He. also if a person were to say “I gave him and made him 
proprietor of it," and then deny having delivered possessio a Two a 
a is possible that he may have made the second statement. e⸗ 

* made him the proprietor of it") by way of re-afirmance of the 


first, (ñe, “I gave it to hin&") and may not mean to imply ac 
transfer. ES i | 


^. re aedis 
> 


In case of a revocatien no indemnity is due to the donor, if i he ES 
object constituting the gift has suffered any injury. — E * 
In case of revocation, if the thing given has attained in itself at yoa 
increase in integral value, this au gmentation accrues to the don ) m 
When the increase or accretion after the gift can be sep: d 
from the original subject of the gift, it belongs to the — 
any accretion before the seisin of the donee is the right of tl 
donor in case of revocation. s 
A gift made without any reserve is always presumed to be n m 
gratuitously. < = $e 
Should the donee on his side give anything to the ‘donor, the g 
would be irrevocable. — 
A gift made on condition that the donee should make — 
or offer some gratuity or service to the. donor is valid ; the § 
be revocable onlv if the donee do not fulfil the condition i my pe x | 
Where the present or gratuity which the donee must give, or the — 
benefit which he must render, is not definite, he is free tof it 
acecrding to his own wish, and the acceptance by the dor ne or of 


such present or gratuity from the donee makes the gift irre 'evoe able 


4 -— 
HE dfe d 


The donee in the cases mentioned in the preceding paragr rapl 5 
cannot be compelled to give the present which has been fixed — r 
he has the right to refuse it, but then the dang preserve 
faculty of revoking the gift. oS = x 

If in the preceding case, the refusal of the donee has c: use d the 
revocation of the gift, he is not held responsible for the desi struc tior 
or the depreciation of the object given ; for he has disp ose xd ofa | 


There is some difference of opinion regarding t the e pov er 
vocation possessed by the donor in the case of a g po PT pus 
cloth, which subsequently to the gift has been dye am 
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do not hold that view, think dyeing not to be an impediment 
Eto revocation, but that the donee only becomes entitled to the 
value of the dye and to retain a lien over the cloth for such value. 
3 A gift made during a serious illness is valid if the donor recovers ; 
— if he dies it is valid only with the consent of the heirs, and if they 
refuse, it is valid only to the extent of one-third of his estate, 
SECTION Il. 
GIFT OF A DEBT. 

; As regards the gift of a debt to the debtor himself, I have already 
— pointed out the difference between the Shaikh and the Mohakkik. 
— The difference is not one of a mere antiquarian interest, for in one 
_ instance at least it has given rise to considerable practical results. 
The Shaikh has stated in the Mahbsit—‘* When some person has 
a a mal owing from another, and makes a Azha of the same to that 
$ other, it is an zbrà (release) in the word A;ba. And whether for 
. the validity of a release, the acceptance of the person released is 
— requisite or not, there is a difference of opinion. One body [of 
F ~ Jurists | holds that for the validity of an ;5rz, such acceptance is 
= necessary; and so long as the person released does not accept it 








— the release is not valid; and when not accepted, the right remains 












EC intact. And this view is correct [//t. strong], in my opinion, for 
_ when one person has a right against another, to discharge it is to 
= confer an obligation ; but nobody can be compelled to accept an 
E iriton, otherwise [the result will be] though he does not accept, 
he will be forced to accept. [For that reason also] in the case of 
. a gift of ain (specific property) it is required that there should be 
E" _ acceptance ; and without acceptance a Azha is not valid. Another 
. body says that the z4r@ is valid, whether the person who is liable 
pte m epts it.or rejects ite 
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Similarly, the jurist Abi Zuhra states in the Ghunia, that “if 
a person were to make a gift to another of what is due to him, 
that is a release by the word Aria; it is necessary, however, that 
the person from whom the debt is owing should consent to such 
discharge. for a discharge is conferring an obligation on the 
debtor, and there is no compulsion in the acceptance of a mere 
obligation.” 

The Mohakkik in the Shariya expresses a different opinion. He 
states that the gift of a debt to the debtor himself is valid and 
operates as a release, and ** in release (brô), acceptance (by the donee) 
is not a condition according to the correct view. > Fhe “correct 
view " seems to be his own opinion. The author of the Jawalir, 
after giving the dicta from the Mabsût, the Ghunia, the Sarüir, the 
Intis@r and other works of high repute both among the Usülis and 
Akhbaris, says that the opinion of the Mohakkik refers only to cases 
where the obligation is one-sided : for example, where one person 
owes to another a sum of money, the creditor may release or dis 
charge the debtor, and in order to effectuate such a discharge, the 
acceptance of the donee (the debtor) is not a condition precedent. - 
But when the creditor has also certain obligations to perform, his 
discharge of the debtor (without the debtor's consent) would not 
absolve him from the liabilities to which he is subject. For example, 
if A agreesto pay to B 500 dirhems, on the condition that B should 
supply him for five years with the fruit of his garden, unless the 
contract is put an end to by mutual consent, a release by to A in 
respect of the 500 dirhems, would not absolve B from the liability of 
supplying the fruit for the period agreed upon. Again, Supp 
A contracts to serve B for five years on condition of receiving a ——— 
monthly stipend of five dirhems, and B without the consent of A = 
and before the expiration of the period, deélares that he has | n = 
need for the service of A, in such a case he would not be absolve = 
from the liability of paying the stipend fixed upon fos he Es 
period. — 


| 
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2 Sharaya-ul-Islam, p. 242. 
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E "E = — in the light in which the author of the Jaw@hir puts it, 
the opinion of the Mohakkik would seem to be little different from 
z that of his great predecessor ; for the Shaikh and his disciples only 
xx = that a discharge cannot be given effect to against the will of the 
- obligor: he may accept it or reject it; his acquiescence is tanta- 
ae mount to acceptance. : 

— — Butthe dictum in the Shar@ya,! though nct open to much criticism, 
E- as explained above, has given birth to a startling doctrine. Among 
the Akhbari Shiahs or a certain section of them, temporary con- 
—— tracts of marriage (mutaa) are recognised as valid. A man and 
| Woman may, according to them, enter into a contract of marriage 
_ for any period mutually agreed upon. The term (muddat) may 
_ wary from a day to a hundred years. Im such marriages, the hus- 
_ band has no power of divorcing the wife ; the contract being for 
- y stipulated period fixed by mutual consent, comes to an end either 
pu the efiux of the time so fixed, or by the death of either of the 
_ parties. They may, however, dissolve the convenient relationship 
by mutual consent. This restriction on the power of divorce in 

marriages for stipulated periods seems to have proved irksome to 
— _ some of the Akhbári legists, and thereupon they hit upon a device, 
a the ingenuity of which is equalled by its injustice. ‘In order to 
E  effectuate a discharge or release (zhr@), the consent of the debtor is 
E inen ; the wife in a mutaa marriage is only a debtor, the 
husband i is the creditor, ergo, the husband can “give away '"-the 
term or any portion thereof without the wife’s consent.” So argued 
ES learned legists, and this argument is to be found word for 
word in the Sharh-i- Luma. If this argument be correct, a man 
might induce a woman, of whose person he cannot otherwise pos- 
z himself, to enter into a mufaa marriage for a period of 100 
years, which is tantamount to a life-long contract, and after satis- 
dying: ms lust throw her off at any time he uA simply declar- 
ing t pee te hee made * a gift of the term." The doctrine referred 
a — has received judicial recognition in the case of 
mar Kadr v. Bibi Luddun.* The fagts of this case were as fol- 
he — Kamar Kadr, married the defendant, a young 


— — 


woman of respectable parentage by the mutaa form 


at dE 
* 
— — 


K 


34 I am referrir ng to the opinion of the Mobakkik. 
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for a period of 50 years. <A few weeks after the marsh 
doned her, and on her suing him for maintenance alleged a h 
had married her for two months and a half only. This w 
be untrue, and he was ordered, under the provisions of the 
Procedure Code, to pay the maintenance. He then brought a 
to have it declared that the marriage relationship had been disel 
by his giving up the term, and that consequently he was not bo yand 2 
to maintain the woman. There was no allegation of infide y 

or misconduct against her. The defendant — that und er 
the law of her sect, the husband could not dissolve the — | 
alleged by him, of his own motion, and that even if he — 
he was not absolved from his liability to maintain her, he ha ving 


^ Ww a "d 


agreed to do so at the time of the marriage. After a w ied : 
fortune, the case came up to the High Court of Calcutta, : m ut 
the learned Judges there held that the Mabsut was an old w rork A 
and could not possibly have been known to the parties, but th: nat 
the Shar@iya was a later work and better known in this country - 
and therefore more binding. And they accordingly held, with tł said 
of the gloss of the Sharh-i-Luma, that the husband, though hn = "e 
power of divorce, may still divorce by giving up the term. The ey 
did not decide the other question raised by the defendant, that th le 
husband was not absolved from his liability to | — 
virtue of the agreement entered into at the time of the n ze. 


^" 


uu IM 
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CHAPTER VI.. 


THE LAW OF GIFTS ACCORDING TO THE SHAFEI 
DOCTRINES. 


A GRATUITOUS transfer of property is calleda gift. When such a 
transfer is made with the object of receiving reward in another 
= world, it is a Sadakah ; when made with the object of testifying res- 
pect for the donee it is a kadia or present. The condition, essential 
_. to the validity of a kiba, is that there should be an offer on the 

part of the donor and acceptance on the part of the donee in 
terms, though in the case of a present, it is not necessary that 
the offer or acceptance should be express; it is sufficient if the 
object is brought by the donor, and the donee takes possession 
thereof. A gift may be constituted by the use of the following 
expressions :—** I wish you to inhabit this house of mine, and after 
your death it will go to your heirs ;” ** I wish you to inhabit it ;” 
(this is according to the doctrine embraced by Sháfei in his second 
period,) or finally by saying ** after your death it will revert to me." 
On the subject of the validity of a gift made in the following 
: terms, Sháfei held a different view in his second period from 
E that he entertained before ; ** I grant you the usufruct of this 
= house for life," or “I make a gift of it to you for life, that 
E is to say, in case of your predecease, it will revert to me, 
= and in case of my predecease, it shall be irrevocably yours.” 









E Howeves, in our time both opinions of the Imam are equally in 
TAS force in “ our doctrine,” and whilst some regard such gifts as valid, 
s ees hold them invalid. The former opinion is preferable. 

_ Anything which may form the subject of sale or barter may form 
— subject of gift; but every object not subject to sale such as a 
S iig usurped or unknown, or an animal that has escaped is not 





E The following principles are taken chiefly from the Minha@j-ut-Talibin, 
) out a are by no means exhaustive. 
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capable of being made a gift of. The gift of a debt involves the 
remission of the debt: if it is made to the debtor it is valid; but if 
made to a third person, it is open to question. According to some, 
it is valid. | 


As for the proprietorship of the objeet given it is only trans 


terred when the donee takes actual possession of the subject of the. 


gift, with the donor's-consent. When one of the parties dies 
between the making of the gift and the taking of possession, his 
heirs are placed in his position. 

It is laid down by the traditions that parents, provided they are 
not notoriously bad characters, have the power to divide their 
property equally among their children by donations inter vicos 
without distinetion of sex, though others hold that they should not 
thus destroy the effect of the rule relating to suecession. 

A father has the right of revoking a gift made by him to his 
children, provided the donee has not irrecoverably disposed of the 
object received. So also other ascendants with respect to gifts 
made to grandchildren and their descendants. But where the 
donee makes a disposition which leaves the right of proprietorship 
intact, like mortgage, conditional gift (at least so long as posses- 
sion has not passed), conditional enfranchisement, or, even accord- 
ing to our doctrines, a contract of lease, the right of revocation is 
not lost. In case the donee should have lost the proprietorship of 
the-object beforehand and should recover it subsequently, the right 
of revocation is not revived, and if in the meanwhile there has 
been an accretion to the subject of the gift, the revoeation can 


only take effect if the increment has become incorporated with the 


object, but not where the increment exists separately. A revoca- 
tion may be made in the following terms: * I revoke my gift," 
or ** I reclaim the dq sp " or “I wish the object to become my 
property again," “I wish to break my gift," but it cannot be 
made impliedly by a subsequent disposition of the thing given d 
such as by sale, wakf, gift to another person or enfranchisement. 


Ifa a is made with the express stipulation that there — = 
























ems ACCORDING TO THE SHAFEI DOCTRINES. TSE 


ota 7^ - 


t — ime e principle’ if the two persons are quite equal. Where a 
— sider 1 Bon: is obligatory, but has not been settled at the time of 
ict, it must be of the value of the thing given ; and, under 
— the donor has the right to revoke the gift if 
— — to pay the consideration. 

' validity of a gift made on condition of a fixed consideration is 
; the gift must, however, be considered like a sale ; but, 
c con ing — * our doctrine," a gift made on the especial condition 
n unfixed consideration is null and void. 

E the ease of a present made to somebody, the thing in which 
it is | delivered i is considered as part of the present, and where it is 
eus tom: iry need not be returned, e.g., the basket that contains dates 
is not ; returned. Otherwise the package remains in the hands of 
th donor, and the donee can make no other use of it than in using 
(for or that specific purpose); for example, a dish for eatables 


esented, provided that custom admits of such use. 
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"CHAPTER VII. — 
THE HANAFI LAW RELATING TO WAKF OR t TRUST TS. 


SECTION I. 
(GENERAL OBSERVATIONS, 


Tue law relating to Trusts is by far the most important branch. 
the Mahommedan Law. The doctrine has been recognised and e n- 
forced in the Mahommedan system from the earliest times. Histori E: Ei 
cally its origin is traced to the direct prescriptions of the Prophet. | 
* The validity of wakfs,” says the G'Aát-ul- Bayün, “is founded + on 
the rule laid down by the Prophet himself under the following E A 
circumstances, and handed down in succession by Ibn Auf, N afe | 
and Ibn Omar as stated in the Jâmaa-i- Tirmizi. Omar had acquired — p= = 
a piece of land in (the canton of) Khaibar, and proceeded to t he — 
Prophet and sought his counsel, to make the most pious t so: G s 
it. (whereupon) the Prophet declared, ‘ tie up the property ( as — 
corpus) and devote the usufruct to human beings, and it is not t id 
sold or made the subject of gift or inheritance ; devote. its produ ig." 
to your children, your kindred, and the poor in the way ot fe d x 
In accordance with this rule Omar dedicated the property in | qu 1es 
tion, and the wakf continued in existence for several ¢ qu 
until the land became waste." The author of the Fath-ul l-4} 
a work of great authority among the Sunnis, states that th 
wakf has its origin with the Prophet himself, who, beside d avin 
prescribed the above rule to Omar, is reported to ha — 
that all human actions end with the life of the individual, exce 
such benefactions as are perpetual in their charac or; and tha 
in accordance with these principles, trusts or- dedications 

. frequent in the lifetime of the Prophet and the e: — onturie: 
_ of Islâm. The author gives examples of such wak ‘fs, some 
F which were in existence at the time when he was v Se ting ; his work 
| ate fe ise TNG. By: the eigo himself ef | de: | 
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be had acquired in the canton of Khaibar for the support of tra- 

— ellers ; the wakf of Omar of the land called Summagh in the same 
canton for his children, kindred, and the poor ; of Zobair ibn 
Awwam! for his daughter ; of Arkam in favour of his son ; of Aba 
Bakr? in favour of his children ; of Saad ibn Abu Wakkás? of his 
lands in Medina and Egypt for his ste ** which still exists ” ; 
and of Osmán* of his lands called Baruah, * which still continues.” 
The doctrine of wakf is thus interwoven with the entire religious 
life and social economy of the Mussulmans. 

Trusts in the Mahommedan system may, for the sake of con- 
venience, be divided under three heads, viz., publie, quasi-public 
and private. This will probably indicate the division adopted by 

the Arabian jurists, who group wakfs or trusts under the following 
three heads, viz. :— 

(1) Trusts in favour of the affluent and then for the indigent.* 

(2) Trusts in favour of the afHuent and indigent alike. 

(3) Trusts in favour of the indigent alone. 

Trusts for public works of utility which are dedicated to the 
|» A publie at large, though classed under the first head, have a dis- 
|. tinctive name. They are called wak/s for masalzh-z-aà mma, and differ 
in one feature from other wakfs. For example, a bridge constructed 
bya private individual and dedicated as a public highway for the 





people at large without any restriction, comes under the direct 















- . eontrpl or supervision of the Sovereign (Sultan) and his repre&en- 
B tative, the Kazi, whereas in the case of other trusts the Kazi can 
~ interfere only at the instance of some of the beneficiaries. So in 
the case of a Masjid-i-Jamaa, the public mosque, whether erected 
A. by the sovereign or a private individual, which is peculiarly under 
_ the supervision of the Kázi. | 
= — cs masilih-i-aimma I designate as public wakfs. But there 
| a large body of trusts which without being public trusts, par- 
| akes something of that character. I have thought it expedient to 
— them under the head of duerme avakfs. 


-- 


E — i D EN of the Prophet. . - 

S > n. first Caliph. 

E AE de Sale eda of Persia — the Caliph Omar. 
| ird Caliph. 


Sadik v. Ma- 
hommed Ali 4 
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By quasi-public wakf, therefore, I mean those trusts, the primar 
and initial object of which is, partly, to provide for a genel 
pious purpose, and, partly, for the benefit of particular in adi V = 
or class of individuals which may be the settlor’s family. —. z 

By private wakf, I mean those trusts the primary objec 
which is to make a provision for the w@kif’s damily or —* 

Wakaja literally mens ** I have bound up or detained” a 
is applied to the tying up of animals, such as, a horse or 
Technically, or as the Arabian jurists put it, **in the 


p^ 


the law," it signifies the dedication or consecration of e 
in express terms or by implication, for any charitable or 
object or to secure any benefit to human beings. To use | cur 
but expressive language of the Moslem lawyers a “ dedica tion t 
any good purpose [wujûh-ul-birr-wæ l-ishâ&n of the Shiahs, ru ij ith 
ul-khair of the Hanafis] isa wakf.” The terms birr and khair in 
clude all good and pious acts and objects. To make a p * 


for one's self à is regarded by Hanafi ee: as an act of kh ai 


jn: 
— 


charity,? and settlements nm one's family are sve a nd 
regarded as lawful by all the schools. In the ease of 1 mmed 
Sadik v. Mahommed Ali and others the Law Officers of the Si Sudder 
Dewanny Adawlut stated that wakf according to the opit Mec 
Aba Yusuf and Mohammed (which on this point is — 
law:) implies the relinguishment of the proprietary right in an, y d v 
of property such as lands, tenements and the vest," and con secr adi 
it in such manner to the service of God that it may be of bem 
men, provided always that the thing appropriated he at t 
appropriation the property of the appropriator."9. Thi eres e 
shall explain fully later on. : 

According to Aba Hanifa, the legal meaning of 4 
tention of a specific thing in the ownership of the u 


priator, and the devoting of its profits in — EC he- 


c X 


a — — — —— — —— — —— — ——— — —— — 


' Hed. Il (Ar.), p. 887 ; Ghait-ul- Bayan ; Fathent Kadir, — 
* Fees T 
* Hed. II (Ar.), p. 888 ; see post. — Aor Se 
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er good objects! = the manner of an afriat or commodate loan,” 
t not being absolute in its nature, it is revocable by the wak/, 
4 a d he is at liberty to dispose of it according to his own will. Aba 
s 2 Hanifa, further. thought that the right of the appropriator was ex- 
E tinguished only after the Judge had made his decree, and the mode in 
. which such a decree could be obtained was, suggested Aba Hanifa, 
is : pon appropriator to deliver the subject of the wakf to the mutwallz 
— or eurator and then demand it back on the ground that the wakf was 
Me ni binding [on him], whereupon the Judge would pronounce his 
_ decree holding the dedication to be obligatory, and it would then 
become so. This primitive and unpractical notion was never ac- 
. cepted as law among his followers. In the Fath-ul-Kadir, Abt 
. Hanifa's notion has been combated and refuted by hadises from 
E- E Prophet himself. As the author of the Radd-ul-Muhtar points 
. out, Aba Hanifa's views are accepted by the sect only in devotional 
F matters. His crude and archaic legal conceptions never received 
| y acceptance anywhere. For purposes of judicial decision, the enun- 
e ciations of his great disciple Abû Yusuf, the Chief Kazi of Bagdad 
E under Hárün-ar-Rashid, a man of versatile talent and strong com- 
x _ mon sense and gifted with a practical knowledge of the world, are 
Ir | recognised as law? throughout the Sunni world. 

|J... According to Aba Yusuf, wakf is the detention of a thing in 
, . he impli ied ownership of Almighty God, in such a manner that its 
pee be applied for the benefit of human beings, and the 
.. dedication when once made, is absolute, so that the thing dedicated 
— he sold, nor given, nor inherited. Mohammed, the fellow- 
. disciple of Abii Yusuf, agrees with him on this point, but he thinks 
hat | the right of the «if does not cease in the property until 
h > has appointed a mutwalli or curator and delivered it into his 
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IL (Ar.). p. 887. Adriat is resumable at the will of the lender. Mr. 
ote on this subject is worth inserting here. 
' t mean that the profits are merely to be lent; but that the 
wakf are to have the same benefit from it as if the subject of it 
nt to > the om in the manner of an ariat, when they would bave the use 
! Jin ct her r words, its profits or usufruct for their own benefit so long as 
ined in the eir possession.” Baillie’s Dig.. 2nd Ed., p. 557. 
Alamy iri, Vol. II, r 454 ; see post. 
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Abu Yusufs 
rule, recog- 
nised as law. 





The Fatdra 
Alamgeai fol- 
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According to Aba Yusuf, the dedication becomes absolute 
the right of the person making it becomes extinguished t} y = 
mere fact of his declaration that he dedicates it, or has dedi cated 
it! This rule of law laid down by Abü Yusuf is in force 
all the Hanafi jurists. In fact, Abà Yusuf's views on the doctrine 


qr mm 
Lens 
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of trusts and the principles governing wakfs are universally | 
nised by the Hanafi Sunnis all over the world, with the exception = = 
of Bokhara. In India, the law applicable to wakfs created —— 


Hanafi Sunnis is based on the enunciations of Kazi Abi Susur — 
" 


The great Digest prepared under. the = 


E | 


= 


and the Fatâwa Alamgiri. 
command of Aurangzeb expressly declares that “decrees in 
country are given according to Abü Yusuf." Mohammed's view 
were adopted only by some of the Bokhariot schoolmen and have no 
application in any other part of the Sunni world.? 24 f s 
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Section II. 


e 


CONDITIONS RELATING TO THE W AKIF. 
“The same conditions which are essential for the validity c = == 


mere acts of bounty," says the Fath-ul-Kadir, “are requisite t = 
the valid constitution of a wakf, that is, the wakif must be free, — E = 
must be adult, and must be possessed of understanding.” “Tt is d = 
also a condition," adds the author, “that it should not be dependent = | 
for, its operation upon a contingency which may or may Pu bo 
happen."...* For example, if a man were to say ‘this land of n nine + 


$ Sx 
will Domi dedicated if my son arrives at home on such a da ] 








1 In Fulton, p. 315, the learned Judges distinctly said that E o the 
modern doctrine of Mahommedan decisions and lawyers, Abû Yusuf's o i pinio D 
on this point is considered better law. ~ 

? Tas-hil. Mr. Baillie has entirely misconstrued the — B. Fatawa 
agis (Vol. II., p. 455) in saying that decisions are both as - he passag 


VOCE EN and that also is the opinion of the three Imáms ‘(Malik $ Shi fe 1 an on 
Hanbal] and of the bulk of the learned, and is followed by th he a 
Balkh,and on that is the Fatwa; so in Fath-ul-Kadir and = A 
that is the Fatwa, so says the Siráj-ul- Waháj also.” T 

“ Mohammed said that the right is not extinguished until the w 
the property to a trustee, and the Sirdjia says the Fatwa is eer 3 
the Khulasa.” As I shall show later, the law laid down by A 


force universally among the Hanafi Sunnis, Ses A E 
4 "S : 
— ae 
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the land will not become dedicated even should the son arrive on 
that day." ! 

As a general rule, it may be stated that all persons who are com- 
petent to make a valid gift are also competent to constitute a valid 
wakf. The consecrator must be (1) free, i.e., not a slave ; (2) must 
besane ; and (3) must be adult, in other words, must have attained 
that age when, according to his personal law, it would be presumed 
he has acquired sufficient discretion or understanding to compre- 
hend the nature of his act. 

All the schools are agreed respecting the capacity of the waki/. 

— - * And of the wakif,” says the Sharáya, “it is required that he be of 
full age, sound understanding, and unrestrained in the use or dis- 
position of his property." So the Fatâwa Alamgiri,—'* among 
the conditions (of wakf) are understanding and puberty (on the 
part of the wahif,) as a wakf by a boy or an insane person is not 
valid." But the action of a mere imbecile is not absolutely invalid. 
“If a person who is imbecile,” says the Radd-ul-Muhtar, ** makes 
a wakf upon himself and after him upon some other purpose which 
does not fail, it is valid according to Abii Yusuf, but the latter will 
take effect only upon its being sanctioned by the Judge." 
. Where, therefore, a person, who, without being absolutely non 
compos mentis, is so weak in intellect, that he cannot understand 
_ the nature of his acts, makes a wakf in his favour with remainder 
E in favour of others, such wakf is valid so far as the settlement on 
3 himself is concerned, and with regard to the remainder it would be 
om with the sanction of the Judge. 
— Any person who is sane and adult may constitute a wakf. But 
same circumstances which may avoid a gift, viz., undue in- 
= (tkra@h,) fraud, or want of comprehension may — a wakf. 





















_ fespondents to remove her from the management of the wakf on 
E the. ZI ound of misfeasance, the High Court held as follows :— 

: “The Judge holds that the defendant cannot now be allowed to 
say” y that she misunderstood the effect of the words she used or of 
> ac s by which she consummated the wakf, and under ordinary 





? 15B. L. R., p. 167. 


E case of Delroos Banoo Begum vw. Nawab Asghur Ally, the Delroos 
Banoo  Begum 


»ellant had, in the year 1852, executed a wakf-namah dedicating y. 
oo properties for certain pious purposes. Upon a suit by the A ae 
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circumstances no doubt a person would be rightly presumec t h 
known the consequence of his own deliberate act, but in- this « 
the matter is somew hat different. The defendant isa pa danas! m 
Mahommedan lady. unable to read and write pum gum R- 
ant as are most of her class; she has been examined, sh 
swears positively that she did not understand the "-————— 
deed which she executed. She admits her wish to keep he 
for the purpose of perpetuating certain ceremonies in mM 
her mother, and out of the hands of her legal heirs, and tha d = 
this end she, by the advice of her confidential servant Ali Jar 
signed a deed which she was told wonld have that — 
swears positively that the tauliatnamah was only read over er E. 
Persian, a language which she did not understand, and that she | ad = 
no idea of divesting herself by it of her proprietary rights. - OAM 
evidence has been given to rebut this statement ; only one witz — 
to the tauliatnamah, Abdool Azeez (summoned by the defend ant ) 
has been examined, and he does not prove that the deed was | 
ever read to the Begum in Hindustani, a language — she E 
understood, or that its purport was explained to her. | Her own 
acts have been, from the first, absolutely inconsistent with a ! snow — 
ledge that she had divested herself of her rights as proprie je TS 
by the tauliatnamah. From a time shortly after its — 
we find her dealing with the property just as if it were : Ve 
owfi, selling, buying, borrowing, granting mukurari les 
exercising all the usual rights of ownership, and making ev 
as publie as possible by registering the documents sicing th 
conveyances. I find, moreover, that long after the tauliat na 
was executed (namely, in 1871), the Collector of the 24-Per 
gave pottahs to Delroos Banoo Begum, and this is a farther 
ment in favour of the property never having been con sid ered 
endowment for public purposes under Repulnkae XL L 
and treated her as the proprietor of her estate. It is 
hardly likely that had Delroos Banoo Begum known v 
real effect of making a wakf, she would have — 
for rents paid by the ryots with her name as mutwalli sane 
scription of the estate as a wakf mehal, and still have g gone « 
posing of the property at her pleasure, and as if she h id mad 
wakf at all. From first to last, as it seems to me, her : acts M 
a person endeavouring to make such an EA I nt "of her 
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perty as would defeat the claims of her heirs and permit of the 
estate being retained for particular purposes, but always consider- 
PM that she still retained the ng to do what she pleased w ith the 
— so long as she lived.’ 

— But when a wakf has been created by a formally registered docu- 
- ment by a person who is sw juris, and there is no reason to sup- 
_ pose that the settlement has been brought about by undue influence 
or fraud, it will not be set aside. Nor, when a wakf is created in 
express terms, can the wåkif turn round afterwards and say that 
. he did not know the meaning of the word wakf or that he did 
mot intend to create a wakf? In Fatima Bibi v. The Advocate- 4 — Eats 
General? it appeared that the plaintiff, a Mahommedan lady of the General. 
- Sunni sect, by an indenture dated the 16th of November 1866, 
. eonveyed all her properties in trust for the purposes set forth in the 
_ deed, primarily for herself and her children and other descendants 
and ultimately for the poor. In 1881 she desired to revoke the 
. trust. Upon à case stated under Sec. 527 of the Civil Procedure 
— ode, West, J., held as follows :— 
A “A wakf must be certain as to the property appropriated, un- 
— eonditional and not subject to an option. It must too have a final 
object which cannot fail, and this object it seems must, according to 
_ the better opinion, be expressly set forth. In the deed now in ques- 
E tion it is set forth, and the reserve to the plaintiff for her life of the 
- annual profits does not invalidate it, as such a consequence arises 
| only when there is a provision for the sale of the corpus of the pro- 
l cd and an appropriation of the proceeds for the donatrix. In 
the case of Delroos Banoo Begum v. Nawab Syud Ashgur Ali, a 
I edication of property in wakf was declared invalid on the ground 
4 D os I the donatrix, an illiterate woman, though a wealthy one, had 
mot really known what she was doing in endowing the imambarah. 
The Finsmbarah was within her own house, she had appointed her- 


* 


cs F joint mutwalli and her co-mutwalli had died. The property — 
dr ever been treated as dedicated to a public religious establish- * 


a iS det 








ne ent "within the meaning of Act XX of 1863. Everything went : A 
to s show r that there had not been a true dedication, but the learned | a 
J E. : w 10 pronounced the decision of the Court, said that if the s 
x 'trumer — had been ‘really and knowingly executed by zr nM 


- 
— 
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2E ES R., 6 Bombay Sore ce 42. 





IslAm not 


necessary, 


bald fashion :—*‘ If a Zimm should give his mansion as a Me 
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the lady defendant, it would have bound Delroos Banoo 
without the power of revocation.’ In the present case the J 
ownership of the property was completely parted with. There was, 
it is said, a want of discretion on the part of the plaintiff, and cer | a 
tainly a dedication made by a girl of fourteen is not to be upheld | * 
without enquiry, but here the transaction was never questioned oe ; 
the plaintiffs husband during his life, and the plaintiff herself hi 
for fifteen years confirmed her own early act by a continued wen 
ance of the profits of the estate from the trustees. She cannot - 
now say with any reason that the dedication was invalid on account - D 
either of its ceremonial defects or of a want of an effectual accom- E. 
panying volition." — 

E. not a necessary condition to the constitution of a wakf or - 
for making a dedication. Any person of whatever creed may create a - 
wakf, but the law requires that the object for which the dedicationis 
made must be lawful according to the creed of the dedicator as well» — s 
as the Islamic doctrines. Divine approbation being the pec 
element in the constitution of a wakf, if the object for which a de⸗ 
dication is made is sinful, either according tothe laws of Islam orto 
the creed of the dedicator, it would not be valid. Consequently, Ag 
a Moslem cannot make a dedication in favour of an idol, a non ni E 
Moslem place of worship, or any other object which is recognisedas — 
unlawful or sinful in his law, nor can a non-Moslem validly make - 
a dedication for a Moslem place of worship. But in either case the — 
dedieation may be effectuated by the consent of the heirs after the | 
decease of the wdékif. The Fatüwa lays down the rule in a rat er 


or place of worship for Mussulmans and construct it as they ai 
accustomed to do, and permit them to pray in it, and he ii p 
then die, it would become the inheritance of his heirs"! 8 
in this form the rule is unintelligible, but the principle is xp Jain- 
ed, as I have mentioned above, i in the Fath-ul-Kadir. No per sör 
has a right to withdraw a portion of his property which w 
devolve upon his heirs, for purposes considered as affi in ie 
without the assent of the heirs whose rights are interfere ed vii 
Such assent may be given either at the time of the d« T: 
after the inheritance has opened. But where an n öbjëct 3 is not si sint 








! Fatáwa Alamgiri, Vol. II, p.526. ——— je F 
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T4 gv the laws of the dedicator (if non-Moslem) and is lawful 
according to the laws of the Moslems, the wakf is valid by consensus. 
— For examjle, if a Christian were to make a dedication for a 
building where the Almighty God may be worshipped according 
_ to the rites of Islâm (without interfering in any way with his own 
l en) such a dedication would be valid. Similarly, if a Moslem 
were to make a dedication for Unitarian wor*hip, such a wakf would, 
: . (I take it,) be in conformity with the principle enunciated in the 
—. Fath-ul-Kadir. 
There is some difference of ojinion about the validity of a wakf 
E created by an apostate from Islâm. According to the jurist Ibn 
me all wakfs created by him in favour of the poor or for pious 
= purjoses of a general character remain operative. But wakfs creat- 
7 ed in favour of individuals, against the interests of h are 
— voided. According to others, all wakfs created previous to apostacy 
- care avoided. The former view is preferred. But the wakf made by 
E - anajostate after his apostacy is valid.! 
—— Ifa woman make a wakf and then apostatise, her wakf is not void. 






























— the wakif at the time the :caZf is made, that is, he must be in a posi- 
tion to exercise dominion over it. ? "Consequently, if a wakf is made 
a — a person of some} roy erty of which he is in unlawful possession, 
- but which he subsequently į urchases from the rightful owner, such 
- wakf i is invalid. £o also, when a man makes a wakf for certain 
good purposes of land belonging to another, and then becomes the 
4 Lo nal of it, the wakf is not lawful ; but it would become validly 
_ dedieated if ratified by the proprietor. Accordingly, when a person 
dm : £o make a wakf of property which does not belong to him, 
and such wakf is subsequently ratified by the true owner, the dedi- 
uid 
Vh V amm — a bequest of some property to another, and 
PUDE tothe death of the testator and before the legacy 
ape kes a wakf thereof, it is invalid. Nor cana 
Erhart in which the full proprietary right has 
he » person appropriating. There are certain — 


— | 
1 r, Ra — Eb. Vol III, p. 557. 
| Santar tay p: 360; Putáwa Alamgiri, Vol: HI, p. 457. 





The subject-matter of the dedication must be the property of The subject- 
matter of wakf 
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or mortgage is 


ease Should be actually in the possession of the wakif at the — of 
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* If possession were taken of land given by an inva id gift, an 1 
it were then made a wakf, it would be lawful, the donee bein g res 
ponsible for its value ; and if one shéuld purchase i: li 
sale, take possession, and then make a wakf of the subject of s 
in favour of the poor, the wakf would be lawful, subject to the i lik 
responsibility for its value to the seller, but if the wakf w ide 
before taking possession it would not be lawful. When à 
buys land by a lawful sale, and makes a wakf of ML 
possession and paying the price, the matter is in suspense t 
pays the price and takes possession when the wakf is — put if 
he die without leaving any property, the land is to be sold ant - 
wakf is void, and if a right is established in the pro erty, or b^ 
claimed by a Shafi under his right of pre-emptio T r the yur- 
chase has been made, the wakf is void.” 1 — 

From the above rules the conclusion follows that any property 
in the possession of a person under a conditional grant — 
lawfully consecrated, unless the dedication is made with — 
tion of the original grantor. 

A person who owns a house on the property of another may las 
fully dedicate the house, and such dedication will not be dependen 
on the sanction of the proprietor of the land.? dec p | 

It is not necessary that the entire subject-matter of the w 









wakf, for the consecrator may validly include in the : af wy 
property which he may subsequently acquire.? Nor is- ue 
sary that the property which is dedicated should be + entire y fre 
from the rights or claims of other parties. Accordingly, a ay D Trop rt 
which is leased out to tenants, or which is under mortg tg: a ge, € 
in pledge, can be Ao dedicated.* — x : 

“ [t is not necessary," says the Alamgiri, “ that the ore shou 
an entire freedom from the rights of other parties, a fori 
in cases of pledge and lease, so tnat if one were to D 
his land and then to make a wakf of it before t 


the term, the wakf would be binding according t dec sondi B 


half 
ort . 


| fet. 
re r 
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' Fatdwa Alamgiri, Vol. II, p. 457. AS E 
? Ghádit-ul-Bayán ; Surrat-ul- Fatáwa. MU LÍ E 
* Sawtayra, p. 389. PEN 
» * Futáwa ———— Vol. IT, p. 458 ; Pathu-Kadir, V 





SSS 
CENTRAL LIBRARY 


CONDITIONS RELATING TO THE WAKIF. 163 











— but the lease would not be void, and on the expiration of the term, 
. the land would revert to the purposes to which it was dedicated. 
. In like manner, if a man sould pledge his land, and then dedi- 
_ ate it before redeeming it from the pledge, the land would not 
_ be withdrawn from the pledge, and if it should remain for years in 
the hands of the pledgee and then be redeemed, it would revert to 
the uses for which it was consecrated. And if the pledgor should 
die before the redemption, yet if he leave enough to redeem the 
land, it is to be redeemed and the wakf is obligatory. But if he 
' should not leave enough for that purpose, the land may be sold and 
the wakf would become void. In the case of a lease, when either 
í of the contracting parties dies it is void, and the land immediately 
= becomes wak! When the land is sold for the payment of the 
 ..  mortgage-debt, it does not necessarily follow that the wakf would 
be voided in its entirety. The wakf would attach to the balance of 
the sale-proceeds after the payment of the debt. 

The voidance pf the lease on the death of the lessor or the lessee 
is a natural consequence of the principle of the Hanafi Law, which 
holds that a lease cannot last beyond the lifetime of the lessor or 
the lessee. In this country, however, where leases are binding upon 
the heirs and representatives of the lessor, and are often hereditary 

_ (like the mouroosi mokurrari ijaras), the principle stated in the text 
— — would not apply. Where, therefore, a piece of land which is already 
— let in mouroosi ijara is dedicated, the ¿jara rent would be applied 
E. to the purposes of the wakf without interfering with the mowroosi 
(o right? 
ES ou As regards the statement that the wakf would remain as it were 
— — in abeyance during the existence of the lease, that refers only to 
E * the possessory right of the lessee. For example, if a man were to 
— | dedicate. a piece of land which he has already leased to another, 
= dor r the puzpose of building thereon a mosque, or for any other 
|| purpose which would interfere with the possession of the tenant 
. oF lessee, the carrying out of that purpose would be postponed 
abil the lessee has given up possession. But where the purpose 
a haa s not that effect, in other words, where though the property is 
e E a ie the rents and profits arising therefrom are only to be 









































and the wakf takes effect at once. — 
Wakf of a per- The wakf of a person who has been placed under “inhibitic 
son placed un- 
der inhibition. the Judge is not valid. The proceeding of inhibition may be Bi il ke ; 
to a proceeding in bankruptey. The Kazi is authorised, a 

instance of the creditors of a person, or any of his relati * 
friends, upon proof of prodigality, want of mental capacity, or ek- 
less borrowing, to place him under “inhibition,” —to deel re hin » 
incapable of contracting further debts or engaging in any ti 
tion, and to appoint a curator of his estate or business or i T m 
When such a /iat has been made against a person, he is s he 
a mahjür. A wakf by a mahj&r is invalid. 
So long as a person has not been declared a maAjür t 
Kazi, he has absolute power, if sui juris, to deal with his p d 
in any way he likes. The effect of a consecration — fa 

property by its owner is to extinguish absolutely and for e — 
his rights therein. The act of consecration, which is irreyoe 
in its character, transfers the property for ever into the legal o' . 

ship of the Almighty for the benefit of His creatures. Eher efi ort " 

the wikif has no power to deal with it in any way or buro n i or 5 
create any charge over it. In short, it is no more his. If he hi apf : a 
to be the mutwalli, any dealing of his prejudicial to the i nt ! 
of the wakf is a misfeasance, and the Kazi on proof there 

be bound to remove him. He cannot even borrow for the lx 
uc the wakf without the sanction of the Kazi. 
B. Consequently, any liabilities contracted by the vif af 
: | wakf is created, cannot affect the wakf, and me 
— = have no right to question the consecration. F 
e But though no act of the wa&kif subsequent to the a 
its validity, if any right was attached to the property be 


. 


dedicated, the consecration would not defeat that rig ht. 


n RAS assets from which the debt can be satisfied, the pro jerty in 
m EE would be sold, and the proceeds would be applied ir : k^ I 
SITUE of the debt. __ NE i. E | 
| 2 T the mortgagor dies before the redemption of t 
es — says. the Fatâwa Alamgiri, = but — 
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— “As regards unsecured creditors, if the wakf is made in extremis, 
—— the person is labouring under an illness which ends 
— fatally, and the w@kif leaves no assets from which his debts can be 
— l in other words, dies insolvent, the Kazi has the power to 
st the pa yment of the deceased's debts out of the wakf property. 
— there i is some divergence of opinion as to the rights of those 
E. osito; for whose debts no portion of tlie property dedicated is 
mortgaged, when the wakf is made by a person ** in health,’’—that 
&& by a person not labouring under an illness of which he even- 
—— lly dies. 
- According to Kazi Khan, the Fath-ul-Kadir, the Zakhira, the 
isat Wasail, the Surrat-ul-Fatawa and other authorities, | un- 
—— ereditors have no right in the property of their debtors.” 
ES l a person, who has only a money claim against another and has - 
nc t taken the precaution to get the property of his debtor hypotheca- 
l for his debt, has no right to question a wakf made by the debtor. 
4 ET e text in the Fath-ul-Kadir is as follows :— 
— “In the Zatáwa Aazi Khan, it is laid down, that if a man 
| staboaring under a death-illness make a wakf and his debts sur- 
t. e ci his assets, the property will be sold and the wakf 
— E aside ; this is contrary to the case of a wakf made by a 
2 in health, although he may be immersed in debt, so that jt 
s his assets ; the wakf in such a case is valid nevertheless, 
1 the ereditors cannot ask it to be cancelled if the wakf has been 
e before the fat of the Kazi declaring him to be a mahjár; 
T wakf i is valid by consensus, for creditors* have no claim in 
roperty of their debtor whilst in health.” 2 
The text in the Surrat-ul-Fatâwa is as follows :— 
Inthe Durar and GAurrar,? Chapter on Wak, it is laid down 


— 


it if a per or 1 labouring under a death-illnes make a wakf of his 
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house, and it be found that his debts otocit: his assets [lit. he e i 


— 


surrounded in debt], the house will be sold and the — 
break ; so also it is stated in the Chapter on Wakf in the Khe “in t- = 
ul- Fatüwa:.- 


** In the Zakhira it is laid down that when a man — is la; vgl 


wakf thereof, ime with the DM of throwing his. —— $ 
difficulties, settles the produce of the wakf on himself, and witn Es 
prove that he is insolvent, the wakf will be valid, so will the testim or a 
The validity of the wakf is founded on the fact that the wâkif has E 





eae a. x. AY Tem of the praditad remaining over after | — l 

viding for the subsistence of the wâkif can be taken by the credi- — 
tors, for the produce is the property of their debtor . . . «= 
. . . And in the Chapter on Wak/ in the Anfaa-ul- Wasüil, iti —— 
stated that if a mariz [person labouring under a death-illness] i makes = 
a wakf will of his house, and he is so heavily involved in debt — = 
his liabilities surround his assets, the house will be sold, and the* 
wakf will be set aside. But if the debtor makes a wakf in | health, 1, = 

and he is so involved in debt that his liabilities surround his a = 
the wakf is nevertheless obligatory, if made before an order poe n- 
hibition by the Kazi. And this is by consensus, and the “i 

will have no right to set it aside, for they have no claim in th e 
property of their debtor during his lifetime. Soit is stated a 
in the Fath-ul-Kadir ; and the reference in the Anfaa-ul- W 


to the Zakhira supports it.”? 
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The Zadd-ul-Muhtür apparently takes a different view. In- 
effect, it states that if a person is so heavily involved in debt as 
to be absolutely insolvent, and with the object of defrauding his 
creditors consecrates his property, the Kazi has the power of not 
recognizing the waf, and of compelling him to sell the property 
and pay his debts, so far as possible, with the proceeds of the 
same. 


Op CS IIT NC HP, — 
Ua 


I will give the text /n extenso. After commenting on the state- 
ment in the Durr-ul-Mukhtar, that the wakf of an insolvent 
mortgagor is invalid, the author proceeds thus :—* This is a mistake ; 
such a wakf is not bâtil ; for in the Asaa@f and other works it is 

- laid down that if a person, after mortgaging a property and deliver- 
ing it! to the mortgagee, were to dedicate it, it will be valid, and if 
he is possessed of [other] means, the Kazi would constrain him to 

t discharge the debt; but if he have. no means, then the Kázi would 
declare the wakf cancelled, and the property would be sold for the 
payment of tbe debt. Similarly, if the mortgagor die and leave 
other assets from which the debt can be satisfied, the wakf will be 

. maintained, otherwise the property consecrated may be sold, and 
the wakf cancelled. So it is stated in the Fath-ul-Kadir also." 

“And if a person make a wakf in Marz-ul-Mout and die so 

involved that his debts surround his assets, in that case the pro- 
perty will be sold and the wakf will be cancelled . . 

This is different from the case of a wakf made in “health bs a 
person against whom no inhibition has issued. The wakf of such 
a person is valid, though it may have been made with the object 
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of throwing the creditors into delay, as he has dealt with his own 
property, so it is stated in the Anjfaa-ul- Wasüil from the Zakhia, 
In the Fath-ul-Kadir it is stated that such wakf is obligatory, when 
it is made before inhibition, and by consensus the creditors! —— 
have no right to set it aside, for creditors have no right in the property — 
of their debtor during his lifetime unless hypothecated to them ; and | — 
in the Khairiyeh the Fatwa is given on this basis, and itis stated there - s = 
that Ibn-i-Nujaim decreed accordingly. But as I shall show — * 2 
the Maarûzât there is a difference [ofopinion]” . . = 2 ©. —————— 
* If the wâkif has made a wakf on himself and made a condita = 
that his debts should be satisfied out of the income, the wakf is — 
valid with the condition,? as Ibn-i-Nujaim has decreed, and the —— — 
author of the Durr-ul-Mukhtdar says, that if the wakf is made on — 
another with the same condition, both the wakf and the condition p = 
are valid." . . . . * Even if the wâĉkif make no such con- -⸗ 
dition but the wakf is in his favour, any balance (over and above 
his necessary expenses) will be applied towards tbe payments of 
his debts. But if the wakf is on another, the produce will be given. 
to him. So it is stated in the Fat@wa-ibn-i-Nujaim® . a. a e> 


. . “Inthe Maarázüt* of Mufti Abd Saood it is stated that he p mm 
was asked—* when a person makes a wakf on his children to escape — — 
his creditors and has no other property from which the 
be satisfied, is such wakf valid’, he answered, ‘no, it will n 

valid or obligatory, and the Kazi has the power of not recognisi 
such a wakf by a person who is absolutely sunk in debt ta thes 
extent of his assets" . . . . * What I have stated — 
Zakhira and Fath-ul-Kadir is in conflict with this view, unless J 
restrict it to the wakf of a debtor making a wakf in death-i In ess. = 
And in the Fata@wa-al-Ismailia it is stated that the Kazi i has. the | 
power of not enforcing such a wakf and of constraining | aim o 
sell the property and pay his debts, and this is what Montana . Es 
Saood states, and his enunciation s»ems approved." 5 This ap 


to the case of an insolvent debtor acting fraud 
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* Unsecured. cci — 
? In the case of Luchmipat Sing v. Shah Amir Alum, 9 Cal. a Ry P 
wakafnamah contained a provision to that effect, and it was held v 
* Also called Fasüwa-az-Zainiyéh. See Morley's Dig., 3 Vol. I, In 
cclxxxvii. < bs = 


* Expositions or Ordinances. * Radd-ul-Muhtér, Vol. vol. m p a ai 15 
EV 
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The rule enunciated in the Radd-ul-Muhtar from the Maarizat of 

. Mufti Abü Saood and the Fatdwa-al-[smailia can be reconciled with 
E. the principle laid down in such high and recognized authorities as 
— the Fatüwa Küzi Khan, the Fath-ul-Kadir, the Zakhira, &c., with 
the light of the statement contained in the Tanvir-ul-Absar, 
which is to this effect, “the wakf of a person whose debts sur- 
— round his assets should be maintained either by giving him time 
to pay off his debts or appointing a manager to realise the rents 
and profits and to pay the debts therewith.” If it is wholly impos- 
sible to discharge it by that process, the Kázi in that case has the 
option of directing the sale of the property consecrated. 


— In this connection it must be observed that the poor, who are 
the ultimate beneficiaries of every wakf made in favour of indivi- 
duals, cannot be parties to any fraud, and, therefore, if possible, 
should not be prejudiced. 
— 27 Elizabeth c. 4 did not apply to this country beyond the limits 
of the Presidency Towns, and section 53 of the Transfer of Pro- 
= perty Act, which embodies the rule contained in section 2 of the 
- . English Statute, does not affect the provisions of Mahommedan Law.* 
— And, consequently, when a person, who is not in insolvent circum- 
8* stances, makes a wakf of any portion of his property, his subse- 
— quent creditors have no right to question that wakf, nor can a 
E subsequent purchaser for consideration of the property in question, 
j E- - seek to set aside the wakf,—for once dedicated, the property ceases 
to belong to the wikif, and he can no more burden it or sell it 
— if he were an absolute stranger. 
“It must be remembered also that a wakf is not a gratuitous 
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E “i - Almighty for substantial consideration, viz., His reward, which is 
ER 3 obtained the moment the :aAf is created. As will be seen after- 


Omar 
Ss rds, a wakf takes effect like fhe emancipation of a slave. There 
can n be no power of revocation nor can there be any reserve ; and 
$e le; he or the wükif nor any person deriving title from him can say 


| we afte terwards that he had no intention to make a binding and valid wakf.? 
ba 23 Wakf by a 


— le that the entire wakf may be valid, it is necessary also person suffer- 
Spe ET, a should not be — from a mortal illness at pag Ru ricum, 
ur m 


x 
"vcn U 


! See s — 2, ol ias = - 2 Ramzul-Hakiaik. 


transfer of property. Itisa transfer to the legal ownership of the : 
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the time of the dedication. In other words, the wakf of a person —— 
suffering from a mortal illness from which he dies takes effect asa — | 
bequest and operates with reference to one-third of the property  — 
of the donor. But the wakf of a person made during illness from | 
which he eventually recovers is valid with reference to the whole. x | 
* The wakf of a person suffering from a death-illness," says the — — 
Radd-ul-Muhtüár, ** takes effect like the hiba of a person in that con- | 
dition, z.e., the wakf will operate as regards one-third of his estate. —— | 
If the heirs, however, consent, it will take effect with reference E | 
to the whole. If some of the heirs consent, it will take effectin ` 
proportion to their shares." So also in the Fath-ul-Kadir, “a wakf 
made in Marz-ul-Mout, * takes effect, says Tahâwi, ‘like a wasiut (a 
testamentary disposition" ). E — 
Kazi Khan following Imam Abû Bakr Mohammed Ibn-ul-Fazl — | 
states that wakf is of three kinds in relation to the state in which 
it is made : E- 
(1) Those made in health (7.e., to which operation is given in E 
health). E 
(2) Those made whilst suffering from a mortal malady. 
(3) Those made with the object of taking effect after death. | 
*"Transmutation of proprietary right is necessary in the first, but. —— 
not in the third, for that is testamentary in its nature; but the 
second is like the first, though it takes effect with reference to the 
third of the estate of the w@kif, like a gift made in death-illness.” | 
If a person suffering from a death-illness make a wakf of his house, z 4 
it would be lawful and valid if it does not exceed one-third of his | 
estate, but if it exceeds the one-third and the heirs consent, it — | 
be valid in its entirety ; but if the heirs do not consent, the wakf will 2 
be avoided as regards the excess over a third. If some of the heirs - 
consent and the others do not, the wakf in excess of the one 
will be valid in proportion to the shares of the assenting heirs. — 
one of the non-assenting heirs sells his share in the portion | of th 
property respecting which the wakf is disallowed, and subs 
it is discovered that the wi&kif has left other properties i — ‘ 
that the wakf can be valid in its entirety with reference to the 
property dedicated, owing to its forming less than one-third o 
entire estate of the :447/, the sale by the heir will not be set a 
but he will have to pay the price thereof for the puros 
property to be added to the wakf- Sagal 
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— It has been already stated that a wakf is irrevocable. Once the Testamentary 
dedication is made by word or in writing, the proprietary right of the —— 
dedicator becomes extinguished for ever, and he cannot any more 

deal with the property in any shape. - The mere declaration by the 

owner that he dedicates the property or has already dedicated is 

enough to divest his proprietary right therein. Thenceforth it is 


absolutely inalienable and unheritable.” But a wakf made by a 


unless assented to by the heirs, when it will take effect in its entirety.” 

This principle is stated in the clearest terms in the Ghait-ul-Bayain. 
According to the Disciples “a wakf may be made in health or in 
sickness."...* If the person making it is suffering from an illness, 
of which he dies, it will take effect in respect *of one-third of his 
estate like a testamentary wakf.” 


| person to take effect after his death, or what is called a wakf by way 
^ of wasiut (wakf-bil-wastut) is revocable at any time before his death. 
^  ** And like all testamentary dispositions," says the Fath-ul-Kadir, 
t “a wakf declared to come into operation after the death of the 
: wâkif may be revoked by him at any time before his death ; but if 
= . mot revoked, it will be operative in respect of a third of the estate 


A Section III. 


Sadakah—lIrs MEANING. : 


— word sadakah occurs so frequently in works dealing with 
S enredan Law, that it is desirable to explain its meaning 
= before dealing with the subject of the constitution of a wakf. 
- Richardson translates it as meaning an alms-gift and also as pro- 
uer dedicated to pious uses. Hamilton evidently thought that 
AE the word meant ‘alms’ to the poor ; and this error has affected all p l 
Td subseqvent conceptions. " 3 













— ES As a matter of fact, the word sadakah has a much larger meaning a, 
x 2 Jm Mahommedan system. It means, properly speaking, a pious — — S 


m n» smile in a neighbour's face is sadakah ; to help the weary 7 
E d kah. Probably, the only word by which it can be construed 
he word pe as iiam by St. Paul. 
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In Mahommedan Law, however, it means an offering. or gi 

made with the object of obtaining the approval of the Almighty, 
a reward in the next world. For example, a present toa frien E E * 
not a sadakah because there is no pious intention. But if m" Es 
be made with the object of relieving his wants or to ] oro le 
against his falling into indigence, it is a sadakah. A don: ion 
therefore, with the object of obtaining the reward or appre - Sor | 
of the Almighty is a sadakah. If the purpose itself is pious, 
whether the gift is made primarily with the intention of jbt n 
ing the Almighty’s reward or not, still it is sadakah, for the Ab 
mighty will bless the act whether the person doing it did it with | 
that motive or not. For example, making provision for one's 
self or for one's children against future want, is a pious aet. lf 
one makes such a provision the Almighty will bestow His 
reward even if the person did not think at the time of sach 
reward. As a matter of fact, among Mussulmans no — 
tion is created, or offerings made, without the intention (niat) — * 
being formulated in the mind, “I do this the with the — e: : 
approaching the Almighty." à 

The meaning will be clear from the following examples :— 

“To give to one's child or wife is a sadakah according to | b 
Prophet’s precept reported by Saad ibn Abi Wakkas.”* — 

* [t is reported by Saad bin Aaffir who received the hadis f m2; 


— " 


al-Lais, who again received it from Abdur-Rahman bin Chai id 


p 


bin Musáfar, who again received it from Shaháb, who received. RE 
from Ibn al-Musàib from Aba Huraira, that the Prophet of 3o = 
ERU 


(may the ERAS &c.), declared that the best of pious offe ig a 
a provision for one's self, so that he may not fall into need, and th 
{giving of] sadakah should commence with those whose subsiste 
is obligatory on you." ? E ME 
**'The Prophet of God has declared that a pious o 
family [to provide against their getting into want re pion 
than giving alms to beggars."? | EE E. 


* Bokhári, p. 806. I have omitted the authorities, both — 
tracing the Ordinances tothe Prophet. About Bokhari's authority, se 
Dig., Introd, p. ccliii. | 

? Ibid. 

= Nisai, Chapter on Sada ka^ on one's relations, p. 413. 
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any and kindred, with the object of earning the approval of 
the Almighty, it is sadakah, — he has not given to the poor, 
ven but to his family and children” . à 
s E. _ “The — excellent of sadakah is that which a man bestows upon 
E — “The greatest sadakah in point of reward is that which you give 
. — .fo your family.” 
“To give money to free a slave, to give alms to the poor, to give 
to your children and kindred, are all sadakah.”’ 
E. * Giving alms to the poor has the reward of one alms ; but that 
—— gen to kindred has two rewards." * 
= “The piety of all acts depends upon a pious motive, viz., a desire 
to obtain the Almighty’s reward. . . . A man who provides 
the means of subsistence with a pious motive for his family, is 
giving charity, and the Prophet of God has declared that it is a 
holy act.”2 - 
.* And the Prophet has declared, that a man giving subsistence to 
his family is giving sadakaA." 
— “And the Prophet of God declared that whatever subsistence 
— — you give to another will meet with God's approbation and re- 
E ward E the Almighty : a provision for your wives will be 
“In | Giving charity, commence with those whose maintenance is 
x on you.” 
— * Support of one's self and his children and family is the first 

E and necessity." 
_ “The Prophet of God declared, in giving charity begin with 
' who are bound to you and of whom you are in charge.” J 
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a - “Zain: » the wife of Ibn Masüd, came one day and asked the 
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. Prophet, who were the best entitled to receive her charity. The 
| is phe! t of f God declared D husband and thy children — CEP 


Bs tis desghter of Umm Salma, says tho Prophet direct- 
rt her relations, for that was charity, — 
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In the Sahih--Muslim,! occur the following traditions recogr ze : E 
as authentie and binding throughout the Sunni world. — 
“The Prophet of God declared, that whatever a man spends, the — 
most pious of expenditure is that with which he provides for th — — 
maintenance of his children and family and* against their fature — 
want." Net i3 
* The Prophet of God declared, that which you spend to provide — E 
for the maintenance of your family and against their i e 
has greater reward than that which you spend to provide for he 
maintenance of others.” 
“ The Prophet of God declared to one of the Faithful, ‘in — 
commence with yourself, and your family and your kindred, and if 
there is a balance give to those round about you.” E 
* Aba Talha asked the Prophet upon whom or for what purpose - 3 
should he dedicate a valuable property he possessed. The Propheta E 
of God answered, ‘ consecrate it for thy kindred, and he did so.” 
* The Prophet of God declared, that a Mussalman providing — 
means of subsistence for his family is doing a pious act, and it is — 
sadakah.” á | m 
* A Moslem came and informed the Prophet that he had a dimür, — | 
and asked what should he do with it? The Prophet answered, — 
‘provide for thy wants with it.’ He said he had another; the — 
Prophet answered, * provide for the needs of thy family therewith.’ A 
He said he had another. He was told to give it to the poor." — ET. 


p" 
Ea 
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SECTION IV. 
THE CONSTITUTION OF WaAKF. 


THERE is no essential formality or the use of any express p 
or term requisite for the constitution of a wakf. The i — 
to the intention of the donor alone. Where a dedicatign is 
tended the law will give effect to it, in whatever Mer 
be expressed or in whatever terms the wish may be form lated | 
And a wakf may be made either verbally or in writing. - — 

When the word wakf, or any of its synonyms in vogue, i iu 
in making the consecration, the law fixes upon it all er = | in 
dents of a permanent and valid dedication. It is s M 


tok work of great authority, see Morley's Dig., Introd., p. ee 
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ein are not used that reference is made to the intention of the 
donor. But when the intention to make a wak/ is apparent or can 
— be inferred from the general tenor of the deed or from the conduct 
3 - of the donor or from the nature of the object in favour of which 
_ the grant is made * or from surrounding circumstances at large, 
. it will constitute a valid and binding wakf though the word wakf 
might not have been used.? | 

— In the Fatüwa Kazi Khan’ this subject is dealt with thus :— 
* “Some of the terms by which :ca£f may be constituted are the 
. following :— 

* “As if a man were to say ‘this my land is sadakah,’ and add 
= nothing more, the land would be dedicated as a charitable dedica- 
tion for the poor." Here the word waf is not used at all, but as 
sadakah means a pious offering, and the poor are always with us, 
it is sufficient to constitute a valid dedication. 

"Or, if he were to say simply *this land of mine is for a per- 
manent object, wajjah abdi, it would constitute a wakf. Wajjah 
implying a pious or charitable purpose, and abdi meaning perma- 
nency, the intention of the donor is sufficiently evidenced. And 


-"* 


again, “ where the purpose is designated, and it is declared or implied 

that it should take effect in perpetuity, it is sufficient to constitute 
. & valid dedication.” 

— “Or, if he were to say this ‘land of mine is consecrated, and I 

—— hare consecrated it’ its'effect is the same as if he had expressly said 

—. he had made it a wakf.” 


E 

L | 

—— —* Piram v. Abdul Karim, I. L, 19 Cal, p.203. In tbis ease the dedication 
x was made in these terms :— P 

ong — — pote as 1,555 no ~ slg = 
Ex = (n9 5log quA sso glie 
- “Excepting mouzah, &c.. which heehíg deducted I have made over to the 
speeifienliy for the expenses of the Avankah.” It was mens 
t these words constituted a valid wakf. 


ar. = paraphrase by Mr. Niell Baillie of a chapter in the Nain AI. 
ed thus: “Words by which an appropriation is completed and those 












4 y whic 
there are set phrases or formu’2 by which alone a wakf 


ti * iE epreentone ara- notare, the wed is wok valli. 
m the text that this idea is erroneons. 


h it is not completed,” has given rise to an impression among > 
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According to the Sirij-ul- Wahâj, “when a person cor = tes 
(ca kf eed without Ae ER the — to which it s 1C sald b 
applied, it is s correct." A E 

And then it goes on to add that there are several words w which 
are express in their meaning, and the use of which clearly arc = 
tutes a wakf, because they convey in themselves the intentio — 
dedicate, for example, »cakaj?to, haranito, habasto, saPalto, 4 Ke. 
have dedicated," ** I have consecrated,” “I have tied up - 
given in the way (of God.") These terms are express 


signification, and when a dedication is made by such wor 








complete, as the intention is apparent. Put where any expi sed dg 
used which does not ordinarily convey the meaning of per manen 
dedication, it must be seen what the intention of the donor ds 
which may be gathered from the nature of the object in favou rof 





which the trust is created or from surrounding circumstances. I J 
example, if a man says, * I give this ; ro; erty to this mosque, the 
fact that the grant is made to a — shows that,it is for — er- 
manent — pur; ose, or if he were to say, ** I give this prope 
to the poor," the same result would follow. This rule is giver 
ESS similar terms in the Fath-ul-Kadir' :—:* If a man we 
. ‘I give this land to the j oor," it will constitute a Eh A 

"cd M poor are always existins, and hence the intention. of th 
donor is clear that he means the income of the property s | 
applied permanently to the benefit of the indigent." 
According to the Wajiz-ul-Muhit, “if a man were to s 
my land is moukoofa (dedicated)' or * muAharrama"? (consecra 
* mahboosa’ (tied up), it will constitute a valid wakf accor ling 
Abü Yusuf, and this is most correct, for he (the wâkif) has 
tioned wakf unrestrictedly, and an unrestricted wakf i: is 
poor by custom and practice, and what is customary is a sif — 
tioned, &c." d 2 


jas 


— 2 — Ake 5! Bex 35! S3535° ScD VN sy 
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^ A work of great authority in India, frequently quote $ 
dE oie by the Law Officers in the case reported in- ‘Sel. 1 .R 
ae MIS — p.345 ; See Morley's Dig., — >. cclxi: 
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According to the Fat@wa Alamgiri “if a person were to say, ‘I 
have made this my land consecrated,’ or ‘it is consecrated’ it would 
— create a valid wakf, according to Abü Yusuf, says the Jurist Aba 
— Jaafar, as if he had said wakj, (for the word ** consecrated,” 
= muharrama, which may also mean ** forbidden to others," carries 
- with it the signification that the property is set apart for a charitable 
| purpose). 

E And add the Compilers of the Fatâwa Alamgiri, “and the 
Jurist Aba Jaafar says that ‘detained and given as a sadakaA' is 
equivalent to saying ‘given as a sadakah and made And 


































further—'** if a person were to say ‘this my land is a way, sabil’ and 
"he is in a place where such expressions are commonly known to 
imply wakf, the land would become wakf. If the expressions are 
not known to have that meaning, he shall be called on to explain ; 
and if he say that he meant wakf, they are to be applied according 
to his intention. If he say that he meant sadakah, or had no parti- 


cular meaning, they are to be taken as a vow, and the land or its 
729 = ^ * = L -= - 


- 


price should be given away as a pious gift. 
_ Incase of ambiguity, therefore, if the :£247/ be alive, he would be 
the person to explain his meaning, but if he be dead, his intention 
is to be gathered from the surrounding circumstances, and the evi- 
— dence of the manner in which the proceeds of the property have been 
EM If a man were to say simply, * Buy out of the produce 
of this my mansion every month ed dirhems worth of bread; 
and distribute it among the poor, accordiug to the Alamgiri 
~ this i is sufficient to constitute a dedication of the house for that 
Purpose. 
E- TE , According to the Hawi, ** if a man were to say ‘this land and this 
— hou ouse of mine is in the nature of sabēľ and he is in a country where 
ab. _ implies a wakf, it will become an absolute wakf. Sabil, 
wever, is now universally recognised to mean wakf.” „Sabil or 
‘Sa Sal — (way of God) is equivalent to the phrase, FRàh-i- Khudà 
= ape — of God) in vogue in this country. 
cal alled Hindwáàui, the Indian. 
ngiri, Vol. lI, p. 461. 


si Khao, Vol. IV, p. 74. 


ry Soe £ ih t authority, frequently quoted in the Fatâwa Alamgiri, 
— bin Mohammed bin Nab al-Kábisi of Ghazni, died 


12 


Jewan Dass 


Sahoo v, Shah. 


Inbeer-ood- 
deen, 





178 THE HANAFI LAW RELATING TO WAKF OR TRUSTS. 


A declaration to the effect, that * I have given the produce of this 
land to the poor’ or any other charitable object, or * I have given 
this house to the poor, coupled with words prohibiting alienation and 
devolution by inheritance would, by consensus, constitute a waks 

The same principle is reiterated in the Radd-ul-Muhtür. | * There 
are twenty-six expressions given by way of example in the Bahr 
[wr-Rüik] by which wakf may be constituted ; and many others 
are given in the Futh-ul-Kadir.” ..... * but no express word 
is necessary to constitute a wakf so long as it is clear that the 
intention of the donor is to devote the usufruct of the property per 
manently toa good object : 7 ... **e.g., if a man were to say, give | 
so much out of the income of this my house to buy bread with for the 
poor, that is sufficient to create a wakf.” ** Similarly, if a man wer 
to say ‘I have set apart this property” or * assigned it," or * deducted 
it from my other properties." " 

* [n the thirteenth section of the Jamaa-ul-Fusulain, it is stated 
that if a person were to siy, * this room or this house is for lighting 
such a mosque,' and add nothing further, it will constitute a valid 
wakf; for such a purpose is sufficient. ? 

The decision, therefore, of their Lordships in the Privy Couneil 

in the case of Jewan Dass Sahoo v. Shah Kubeer-ood-deen? only gave 

expression to what was laid down in the Mahommedan Law. In that 
ease the grant or firmant by which the endowments were created | 
contained no mention of the word wakf. On the contrary, the - 
grant purported to be made as ‘ Inam Altamgha maddadmish 
which primarily convey individual proprietary rights. And it wasy 3 
accordingly. contended on behalf of the defendant that the propere 
ties which formed the subject of the grant did not — oa 
inalienable wak. Their Lordships in the Privy Council in di lealing 
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! Alamgiri, Vol. II, p. 161 ; Bahr-ur-Raik ; 2 Sel. Rep., p. 110.3535 EU E 

* Surrat-ul- Fatáwa, p. 455 ; (Mss., Patna Anglo-Oriental Library.) —— 999 
.* 2 Moore's Ind. App., 398. E E 
* The firman of Alamgir ran as follows :— — = £ 
“As it hascome to the knowledge of His Majesty that agreeably toast noud | 
furnished by the Hakims, certain Mouzas situate in Sircar Bebar h un nap 
propriated for the purpose of meeting the charges of fakirs ands ude n | 
Madrissa and the KAanEaA and Musjid of Moolla Dervish Hossain, : 
Gholam Ali, and the aforesaid individual is hopeful for ther 


d " 
= 
M 

a 


nm 
"t wn 
a | 


juae. * 
ie ei 
xe | 


and favour, His Majesty's royal commands are that in the event mu | for 










mouzas Leing in the occupation and enjoyment of that indivi 
n. * — 
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| vith the ease endorsed the views of the Sudder Dewany Adarclut* 
n the following terms :— 

'** After referring to this case and the opinions of the law officers, 

|» Suddder Dewany Adawlut in the case of Mussumut Qadira v. 


— notwithstanding the use of the words “ Inam " and “ Al- 
— tumgha " in the royal grants and the mention therein of the persons 
— es whose petition the grants were made, yet as these grants 


— — 


— appeared clearly to have been made (as expressed in the petitions) 
— * purpose of maintaining a charitable institution, the persons 
named were not to be considered proprietors ; that the establish- 
ment (Khankah)? was the real donee and the persons named were 


= Mu —— of the Khankah ; that a Mutwalli has no right to 



















- — decision,” — Lordships continued, “is in accordance 
l | the doctrine laid down in the Hedâyah, Book XV, of wakf or 
a ropriation, Hamilton’s Translation, Vol. II; page 334, where 
zx tis said, wakf in its primitive sense means * detention ;' in the lan- 
E Pm > of the law (according to Hanifa,) it signifies the appropria- 
n of any particular thing in such a way that the appropriator's 
* in it shall continue, and the advantage of it go tosome chari- 
a a in the manner of a loan. According to the two dis- 
I le * wakf’ signifies the appropriation of a particular article in 


suc ham manner as subjects it to the rules of divine property, whence 
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se mo s shall continue as they formerly were at jumma of 15,000 dams 
m (st ucl a date) in the character of a maddadmash (aid for subsistence,) ac- 
7 ording to o the tenor of the grant, and in order that he may apply the produce 
of "em lands to meet the charges of the students of his Madrissa and Musjid; 
onam ent and future Hakims, the Amils, &c., are enjoined to relinquish 
mot zas i n q estion to that person’s occupation, to deem them maaf (exempt 
om taxe ): ind blotted with the pen in every respect, and not to require of him 
h sa innu 1c annually. Should that individual occupy anything in any other 
ray ie E ; to countenance him.” 
. ira v. Shah Kubeer-ood-deen, Sel. Rep. HI, p. 407. 
hahah i a religious monastery, a place where religious services are 
ves KNIE ed, indigent travellers fed. It will be seen that tbe original 
E vec ulla a or priest, aud the grant was apparently made to him not 


die n e a 


nd thesupport of his descendants, but also with theobject - 
etui | an institution for the lodgment of religious devo- — 





Mussumut 


Qudira v. Shah 


Shah Kubeer-ood «leen (3 Mac. Dew. Ad. 407) appear to have deter- Kubeer- -ood- 
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The word watf The word wakf used by itself is sufficient in every case toc 'on- 


sufficient by 
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the appropriator’s right in it is extinguished, and it becomes a pr TC - 
perty of God by the advantage of it resulting to his creatures. | eee nct 
two disciples, therefore, hold appropriation to be absolute, the | 
differing in this, that Aba Yusuf holds appropriation to be 2 
from the moment of its execution, whereas Mohammed holds it | 
be absolute only on the delivery of it to a Mutwalli, (or procurato x) 
and consequently that it cannot be disposed of by a gift or s 
Thus the term wakf in its literal sense comprehends all that is 
mentioned both by Hanifa and by the two disciples.” — — 

* Again," (page 344) it is said, “ upon an appropriation becom Y = 
ing valid or absolute, the sale or transfer of the thing appropri: de 
is unlawful aecording to all lawyers ; the transfer is — 
cause of a saying of the Prophet, ‘ Bestow the actual land itself in 
charity in such a manner that it shall no longer be saleable or 
inheritable. " And their Lordships accordingly held, that “a e 
cording to the Mahommedan Law, it is not necessary in order to - 
constitute a wakf endowment to religious and charitable uses tha 
the term wakf be used in the grant, if from the general — e 


the grant such tenure can be inferred." E 





stitute a valid permanent dedication, for that is its express m 
in law. So that, as already stated, either where no rome 
nated, or-where an object is mentioned, which is liable to fa ai durs | 
the wakf will, nevertheless, be valid and binding, and the pro erty 

dedicated will, in the first case, be applied ‘to the poor,’ : — = 
the second case will be applied to them on failure of the bje == 
named, though they (the poor) may not have been mentioned in th e 
deed nor the word sadakah used at all. Jos E | 
The Compilers of the Fâtâwa Alamgiri say— — 

“ Though no mention be made of sadakah, zsa) 3592 | igi 3 
if wakf is mentioned as by a person saying * This í ny land 
wakf; or, ‘I have made this my land wakfy n: ind Even ald 
wakf for the poor according to Abû Yusuf. . . ." “And 8 
ush-Shahîd and the jurists (mashâikh) of Balkh MET leclared 
* decrees are given on the opinion of Abt Yusuf ; ant — | 


according to it, a/so pom regard to custom."? E — 










si 


TEE 


pune 


1 i,e., the Jurists of India. zs — * 


_ 2 This passage shows clearly that in India the rule laid awn aty bi 
is the law applicable to the Hanafi Sunnis ; Vol. II, p. 460. — 
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Et And if he ical say, “it is appropriated to Almighty God for 
— wer, it would be lawful though the word sadakah be not mentioned 
= ‘And would be a wakf for the poor. The word wakf alone or in com- 

= ination with abs, establishes a — according to the approved 
— — 9pinion, which is that of Aba Yusuf.” 

_ q So also in Küzi Khan, “if a man were to s say, ‘this my land is 

| gmade wakf’ (moukoofa), and give its boundaries, and say nothing 
— EX according to Abü Yusuf isa valid dedication for the 


ER. 
— 


29 


— “Or, if be were to say, ‘this land of miné is wakf, ' the effect is 
— - same." 
—  ^* Or, if he were to say, ‘this land of mine is wakf, for a pious 
— "object" 
= - = “If he says this land is ‘ moukoofa for God in perpetuity,’ it will 
| "eate a valid wakf, though he may not have used the word 
*sadakah, and it will be a wakf in favour of the poor ; and should 
— he even not havé used the words * in perpetuity,' it will still be a 
_ Walid wakf and the produce will be applied to the benefit of the 
| poor.” 
— “Similarly, if the wf merely said ‘this is moukoofa for the 
“sake of God,’ or * moukoofa for obtaining sa:&b (reward) of God.’ ” 
— mE “So also if he say, ‘this land of mine is moukoofa for the sake of 
— eharity or generosity ( — or for both, it will be 
— eval wakf for the poor." i 
= “If a man say, ‘this land of mine is wakf for the purposes 
of jehad (religious fighting), or for supplying shrouds to the dead, 
Meturyiag them, or digging graves, or for any act of charity or 
1 —— may be perpetual,’ it will forma valid wakf for that 














purpc 
mu — 


— lee If a a wákif declare a particular property to be a wakf for 
ave it is lawful, for travellers never cease ; and its benefits 
* applied to those who are poor among them and not to 


~ Sp 


if he wer to say that it is for the lame, decrepit or maimed, 
be valid, (for these people are never wanting in the — 
ll be — to the poor among them.” 
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The Radd-ul-Miht@r says “if a man were to say — — — 
this house of mine is for the poor, or is a wakf for: >and-<0 i 
the way of God, or ‘for a good purpose’ it is sufficient.” * An 
according to Abü Yusuf the word — (past e 
wakf) is aicut and Shahid says ‘we give pestes inis ersally 
according to this.’ zi Es EK 

In India, in order to accentuate the fact of consecration, it] s 
become usual to add the words ‘‘in the way of God” to the — — 

“wakf, e.g., to make the dedication in the — terms =“ | 

make this wakf in the way of God for so-and-so.” p — 

“If a specific thing," says the Tas-hil ** be made wakf by t 
word wakf, it is valid, and upon the death of the moukoof-ala 


[produce] will go to the poor, and on this is the fatwa” — — 


TA 


PE. 


According to the Wagjiz-ui- Muhit, ** it a man were to say, —— y 
land is moukoofa, and do not use the words * sadakah in perp 
or ‘on the poor,’ it constitutes a valid wakf according t 
Yusuf, and this 7s correct." ! T E 

According to the Gh@it-ul-Baya@n also, **if the waif d loe mo 
use the word sadakah, but simply uses the — wakf; for e me 
if he were to ptas ‘this land of mine is moukoofa, or «thia lax | 
mine is wakf, ‘I have made this moukoofa or *I ave * nad 
this wakf, this — according to Abà Yusuf, will be for 1 "p 
alone. And the Masháikhs of Balkh decide according t | 





Vusuf's enunciations.”’ BE 
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. Similarly, the word sadakaA conjoined to the:: soa du 
its derivatives (like moukoofa, i.e. dedicated) — 
valid and binding wak/. For example, if a man * — re to s | 
my land is a sadakah moukoofa, detained and perp tual d 
life and after my death,’ or ‘this my land isa cada | 
and — during my life and after my deat i 
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Lo my ‘a sadakah dedicated and perpetual,’ it would be lawful, or if 
; =n sshould say, ‘a sadakah dedicated or a sadakah detained, without 
E" ing ‘perpetual,’ the land would become a wakf, “according 
= » all who consider wakf lawful, because a perpetual sadakah is 
. established which does not admit of cancellation. The words 
2 “This m land is a sadakah dedicated to what is good,’ or ‘to good 
| purposes ' also amount to a wakf.” 
— ae ,if aman were say, ‘ my land is sadakah (charity) for God,’ or 
x “wakf to Amiighty God; it would become wakf. So also if 
k were to say, ‘my land is assigned in the — of Almighty 
(God; or ‘to seek the reward of Almighty God ;’ or if he were to 
(say, ' my land is wakf for a good purpose, 2 sas je , it would 
— lawful as if he had said a sadakah wakf.” 
| = “If he say ‘this land of mine is sadakah moukoofa or moukoota 
- sadakah ' and say nothing more, it will bea valid wakf (according 
D to Abii Yusuf, Mohammed and Hillál), and the benefit will go to 
the poor in perpetuity.’ 
= d zelf a man say ‘this land of mine is sadakah moukoofa for such 
pm it will be valid and the result will be that the ultimate 
Ex (beneficiaries will be the poor, for they are the lawful ultimate 
— recipients of of every pious offering, but the produce will be given 
= to the person mentioned during his lifetime." 
p nit “If a person were to say, ‘this my land is sadakah moukoofa for 
. such a person in perpetuity, or that ‘it is for my walad in perpe- 
Lev the same result will follow, the mention of the word *in 
| pen uity ' not making any difference." | an 
3 “And if a man were to say, ‘this my land is dedicated, con- 
se ecrate and detained,' or, * dedicated. detained, and consecrated 
o be sold, inherited or given by gift,’ all these words would Et 
m E" — to the received doctrine and the opinion of | 


a l to all these dicta on a point about which there - | — 
| e consensus on the part of the jurists, one finds it diffi- — de z 
» ul E stand where the idea was derived from which was — 


ressec d in n the case of Mahomed Hamidulla Khan v. Budr- Hamidun — 













p tabasa, means literally detained ; its exact — — oe 
cun eed Mowkoof is the ne — 
EET. 
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wnnesssa Khatun’ that a wakf in favour of one's cibis 29 uino ks 


» 


be constituted without the use of the word sadakah. is — 


ant’s descendants how insi soever, pee «tein — no — axist, T 
then in favour of the poor and needy ý such wakf is good, lega il 
valid and effectual, and of the nature of a lasting permanent a 
charitable endowment, the same being as good in my lifetime as - 
after my demise, and the same being preeluded from tumulluk J 
tamlk2 After payment of the Government Revenue and Collec- - 
tor's charges, &c., and after deduction of the Mutwalli's toe 
surplus, whatever it may be, shall be divided as follows —— 
annas share be given to Jamila Khatun alias Dhone Bibee — 
annas to Budr-un-nissa, inasmuch as 4 annas has been endowe 
in favour of the said ladies, &c.” , — 
So far as the constitution of the dedication went, nothing cor ral n 
be more distinct and explicit than the declarations contained. in he - 
above wakfnamah ; the grantor expressly excluded all — s — 
dominion over the property settled, which was intended to serve | 
a permanent provision for Budr-un-nissa and her descendants l 
long as there were any in existence ; and on their failure, he pro E A 
vided that the benefit of the wakf should accrue to the poor “a nd. 
indigent. It will be seen that the terms of the settlement v were in 
strict conformity with the provisions of the Mahommedan F 5 uo 
Upon a suit by Mahomed Hamiidulla Khan to set aside a s: | 
a portion of the dedicated property in execution of a decree, on 
ground that it was wakf, and consequently inalienable, th Hig 1g! 
Court held (1) that to constitute a valid wakf there must De 8 
dedication of the property solely to the worship of Godor tom | 
gious or charitable purposes ; (2) that when a settlement nder r the 
Mahommedan Law is made in favour of a particular pe 
his descendants in perpetuity, and on their failure i inf Ede t 
1 X — 


-- — = 
Poor Aa. ne 


a 
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ES 

* 8 Cal L. R., p. 164. In this case the Bow s thou — 
Hedaya bad been written by Aba Hanifa, who had died five enturies 
the work was penned. 
* ie., from being owned (as private property) or being PS | 
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poor and needy, such settlement is only valid as a wakf, when the 
word sadakah is used in the deed of settlement. 

As regards the first principle laid down by the High Court, I 
shall discuss it more fully in a later chapter. 

As regards the second, viz., the necessity for the use of the term 
sadakah where it is intended to create a trust for one's family 
or descendants, the question is set at rest by a reference to the 
express dictum of the law. 





SECTION V. 
- CONDITIONS RELATING TO THE CONSTITUTION OF A WAKF. 


As already stated, no formality is required to be gone through Declaration 
for the se of creating a valid wakf. It is ch if th — oF the 
purpose of creating a va rakf. enoug e theri 
- donor declares that he constitutes a property wakf or has consti- — d 
tuted it a wakf. That declaration fixes upon the property purport- 
ed to be dedicated all the character of a legal and binding wakf, 
extinguishes the title of the donor, vesting it in the Almighty 
- (whatever the object to which it is dedicated), and makes it irrevo- 
cably inalienable and non-inheritable. In the Siréj-ul- WaÀàj,? it & 

_ laid down as follows :—“Abû Yusuf has declared that wakf is valid 
- whether the property be Mushâa (a share of a joint property) or 
_ whether it be consigned or not, whether [perpetuity] be mentioned 
. or not, and the right of the donor becomes extinguished by _his 
merely stating that he has made it wakf or makes it wakf, for wakf 
is on the same footing as emancipation, and on this is the Fatwa.” 


0 ya CJ solu D 3! ws telio et wg gil JUS 


— — dc bii. P J 4! lj Ap muler e» e 


E- oo arem QOIS 
E . And in the GAàit- ul - Bayan the same principle is given : 
| dm the following words: — “The right of property is extin- 
— E according to Aba Yusuf by the mere declaration, that 
k — to him, by merely saying ‘I have made this 
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wakf” the right of property [in the donor] 
guished.” ! 
— w* — SLI} eis cs! ties gsi! axe JRE J 
* sae — , 
So also the Fath-ul-Kadir :—** According to Aba Y 
wakf becomes complete by mere declaration, and if no did yject 
mentioned it becomes a wakf for the poor . . . E 
the wakf has become valid for the poor by implication, no fi ß 
mention of perpetuity is needed, for that purpose never 
Sadr-ush-Shahid says that all the jurists decide — 


J usuf. and we also de cide according to him. 21 2 "ril | 


Perpetaity © Perpetuity s A necessary condition to the const of ay 


colin — ed. in other words, the intention must be, either by i m plic "atio 
























wakf, but it is not necessary that it should be expressly mention- 


or by express declaration, to dedicate the property pe mane nt ex 
but it is not necessary that the dedication should be p imarily JI 
expressly for a continuing object. If a dedication is pade vi 
the term wak, habs, &c., the intention to part with the | property 
permanently is apparent upon the face of the declaration of wa 
and, whatever be the object named, the law will apply it c on failu 
of the objects designated to other unfailing objects. Ifaw "alf is nc 
made in such express terms, the nature of the object Ex be 
into consideration and the intention gathered from cire — 
The Radd-ul-Muhtar is very explicit on this point. **. Aba Yt 
holds the declaration of wakf to be like a declaration esp k ing 
emancipation of a slave. Accordingly, he does not cons : d 
or separation necessary. According to him the wa fo bec 
binding and operative on mere declaration [Jul 29A» Ji 
declaration for emancipation, for extinguishment c of ight [U 
perty, is common to both . . . . It is stated in the | 
Lul-Ahkam | it is correct that perpetuity is a ‘cond lition br 
sus, but BORDER to Abü Yusuf its menig isr not ne 
- + . “and if a man says ‘I make i this dec dicati 
diitben* aud nda nothing further, it is valid." — ^. 
“Some have said that the mention of perpetuity ty is reani "ex 

i a case by most jurists excepting Abü Yos; [5 
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E mbe mention of the word wakf or sadakah implies perpetuity, and  - 
ds consequently it is stated in the * Book’ [ MukAtasar-ul- Kudüri | that 

E such a wakf is valid, and after the failure of the children it vill be 

3 ES for the poor though = are not named, and this 7s correct. 
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— — - fo also the GAdit-ul-Baydn. ** Abii Yusuf has said that wakf is 
E valid whether it is mush@a or partitioned, delivered to the mutwallz 
efor not, and whether he has mentioned perpetuity or not...and Abia 
— YXusuf bases his view on the rule laid down by the Prophet, who 
ay declared to Omar to tie up the property and apply its usufruct 
: . to human benefit, and did not make delivery or mention of per- 
E m. etuity o or division a coueruon for he 9. of the ecc 
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E Perr otuity," says the Futáwa Alamgir; “is also among the Perpetuity — 














conditi ions of :akf according to all opinions, though according dition of 72 ; 
to Abü* Yusuf ' the mention of it is not a condition, and this 7s d DR 
correct t. ne n man dedicates his mansion for a day, a month or | p 

any < spec eci fied time without further addition, the wakf is valid and Mn c 
perp etual. Jut if he should say, ‘This my land is a sadakah E 








uk koofa. for a month and when the month has expired the wakf — 

vould be <a void, the wakf would be void immediately according to —  — 
illàl, bee: oput MK e a condition, limitation to a parti- — M. 
"M — | — A zt * —— —— E. 3 oe 
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cular time is not lawtul. If one should say, ‘This my - a 
sadakah moukoofa after my death for a year,’ without fur ther 
addition, the wakf would be lawful in perpetuity for the b nefit 
of the poor, for the words have the meaning of a bequest- — 


— => E 
if one should sav, * Thi? my land is a sadakah dedicated to suchan 


one after my death for a year, and when the year has es — 
the wakf is void, it would be a bequest after his death to he | — 
person referred to for a year, and then it would become a legacy to des 
the poor and its produce would be distributed among them. — 
if he should sav, * My land is dedicated to such an one for a; ye 
after my death, without further addition, the produce would. RS = 
to him for a year and then it would revert to the heirs. ? — — E 
The 7Zas-hil is to the same effect :—“ it (viz., the subject of the 3 
wakf) can neither be sold nor given by gift nor inherited ; only 
its produce is to be spent ; and it will come out of [or be excluded = 
from] the property of the wåkif, according to Aba Yusuf, by the — m i 
mere declaration, for wakf means the extinguishment of the aes 
of property of the wåkif, and it is not tamlik [transfer of pro 
perty ;] it is therefore lawful without delivery, like emancipation, | 
And the Jurists of Irak decide aeccordingly............. Aba Yusuf | 
has held a wakf to be valid without mention of perpetuity, so that | 
when a person has made a wakf on some object that is able E 
failure, according to Aba Yusuf, it will be lawful, and after failure — 
of that object, it will be for the de and will not become — 
property of his heirs, and thżs is correct.” ! — 
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After Kazi Khan, Vol. IV, p- 83 (Mss. Copy halona to the A 
2 After the Muhit-i-Sarakhsi, 
^ 5 After Kázi Khan. The distinction between the two cases al 
— of the word in one and not in the other ; — 
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EE the Ramz-ul-Hak dik, after stating the origin of wakfs, adds Wakf takes 
P ixides the incidents of a wakf are that it cannot be sold nor can UA p 
it be given by gift, nor can it be inherited, and [if no other object 
-is specified], its produce will be spent on, the poor, and relatives and 
- travellers, and the wäkif may also eat theréof. .. And according to 
E Aba Yusuf, merely saying that‘ I have made this property wakf 
— is sufficient to extinguish the proprietary right of the wakif, for by 
that the property is assigned over to God like the emancipation of 
 — aslave; and in this view the other three Imams agree, rz, Shafer, 
— WMalikand Hanbal...” “And says Abu Yusuf, * that even if an ob- 
= ject is mentioned that it is likely to fail, still the wakf will be valid, 
- and after the extinction of the object named, the produce will be 
- applied to the poor, even if the poor are not mentioned." ^ 
; Abü Yusuf has laid down that a wakf takes effect, or comes into mf is like 
E operation, immediately on the declaration of the person making —— 
. the dedication, that he has constituted a particular property wakf 
or constitutestit wakf— “just like emancipation.” 
. The meaning of this rule has, it appears to me, escaped the 
attention of the Law Courts in this country. The principle, however, 
is really this: when a person emancipates a slave, he cannot make 
X. any revocation, nor can he afterwards say that he had no inten- 
tion to emancipate at all or to emancipate absolutely. The moment 
he pronounces the words or declares that, “I emancipate this slave," 
_ the law fixes the status of freedom upon the slave. Once the words 
. are pronounced, neither the emancipator, nor his heirs, creditors, 
|o 9r assignees can question the absoluteness of the emancipation. 
= No question of intention arises ; for the law presumes an abso- 
E Tate and unqualified intention from the declaration. 
E- According to the principle laid down by Abü Yusuf, the de- 
E. - ph ration of wakf stands on the same footing as a declaration of 
pesos and it takes effect absolutely the moment the declara- 
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dedication he had no ——— of making a ‘ real 
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Absotate and Tie 


cose m If the wakf is i favour of an object recognised as 


the Mahommedan Law and religion, the wakf is — ab- 5 
solute, and beyond question. This is emphatically the Muss alt yart x 
Law according to all the-ects and schools. cs E 
Perpetuity not “The correct principie is that mention of perpetuity is r i ot : $ 
— — necessary condition.".-. .. According to Abü Yusuf * if a dedicatio no 

is made in favour of specific individuals, it is lawful, and upon tl — 


decease, the income would be applied for the benefit of the poo — 
In India, this rule is binding, as laid down in the Alamgiri, fo 
the Indian Jurists have followed the Jurists of Balkh who € * d 
accord (according to the Waj/z-ul- Muhit) with those ** of Khor — | 
and Iràk," in other words, with the other Hanafi jurists all over t 
world, excepting the Bokhisriots, According to the Urs 
also, ** the mention of perpetuity " or of *a permanent object ” i 
not necessary, for “if a man were to say ‘ this my land is 
sadakah wakf for some specific individual or for some specific o jec 
or for certain of his poor relatives or for certain orphans, thougł 
may not mention perpetuity, still, according to Abt Yusuf, it 
constitute a legal wakf.” ‘ s E S 
“Or, if the waki7 were to say, ‘this my land is mee ( ande i 
so, or for my child, the wakf is valid, though the word abad (pe or 
petuity) is not mentioned, according to Aba Yusuf, and so long: 
the specific individual is alive, the income of the property wo — 


E applied for his benefit, and after his death it will be spent on the pc B 
- c E GONE en — JU "us x 
Ad ott IU Us Fa ^ — JU), dy — d 2 
E. a 1a LUE BY) Gy 


MESE But, if instead of ** moukoofa " isis he were to * 
— moukoofa, it would be valid according to Abü Yusuf : 


Je : Mohammed, though perpetuity (č.e., a oer — had 
d | been mentioned. 3% E 


So also in the Jouharat-un-Nayireh; * Aba Yusuf * cla 
that even where an object has been named, which is liable | to fa fail 
"t is valid, and after the failure of that object, it will be 
poor though they may not have uma named,. sand this is rem * ct. 
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-According to Aba Yusuf, like the term wakf, the term sadakah im- 
pli s perpetuity and the two are convertible, and he therefore holds 

— hough the poor may not be mentioned, the profits will go to 
them on failure of other objects. The mention of sadakah is to 

_ mention perpetuity. 

| A short, any term which implies perpetuity would be sufficient 

- toereate a iral. For example, the mention of the poor, or sadakah- 

i % » moukoofa for God, moukoofa for benevolence (7hsün,) or charity 

I Khair.) or for jehád (holy warfare,) shrouds, cemeteries, &e., is 

sufficient. When à wakf is created for a specific individual or elass 

= (Cd individuals by any term which, like wakf or sadakah, implies 

. dedication of the corpus, or shows that the property has been per- 

| manently parted with, it is valid and binding according to Abit 

Yusuf, and upon their extinction the produce will be applied to the 

. poor, for the ultimate recipients of all wakfs are the poor, and they 

P din fail—**and Sadr-ush-Shahid has stated [that the Fatwa is 

. thereon] and the Jurists of Balkh give Fatwas according to this 

. opinion, and we [also] decide according to that view.” e 

— epe to Kazi Khan, explicit declaration that a wakf is Futawa Kazi 

$^ i 'eated is- sufficient to constitute a wakf. When a sadakah-mou- mx. 

id kofa is made for a limited period without any mention that on 

— the he expiration of that period, the subject-matter of the wakf should 

Es revert to the appropriator, it would take effect as à wakf in perpe- 

zi fni y , for, according to custom, the term wakf implies and inclādes 

* the > po oor, and that amounts to an actual dedication. But where a 

Sur ion is. made that it should revert to the donor, the condition 


is h s bâtil or void according to Aba Yusuf? The Radd-ul-Muhtdr 
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E which never fails. According to Aba Yusuf such an object — E 
need not be. mentioned, for when a wâkif makes a dedication for a | c ME 
spec Es: ot bject and does not mention to what purpose of a permanent * =e 

jara acter i ould be applied on failure of the initial trust, the — 










‘ou ald go to the poor, as they are the ultimate recipients —— at E 
when no ) other purpose is ———— and the univer- — 1 
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mt it will hold good fus kko — specified. : 






























192 THE HANAFI LAW RELATING TO WAKF OR TRUSTS. 


— 


sality of jurists have adopted this view and the Fatwa i isthemdr 
. . . and in the Durrar it is stated this is correct... : — — 
And again, “if a wakf is made for a specific object gr one's = 
desc — ) — nothing farther is —— — it is s valid according — 


Muntaka, Nikûya, bo. i — in the Sad r-us-Sháraya it is "e — 


te] 


that the Fatwa is thereon.’ 
To sum up the result of the authorities :—according to all the 
jurists “ perpetuity is a necessary condition, " but according to the - 
acknowledged ‘and accepted view, **on which the Zatwa m E 
the rule laid down by Abü Yusuf, it is not necessary to men- 
tion it at the time of dedication; in other words, though all the 
jurists insist that the property should be dedicated permanently | 
and the right of the donor therein parted with for ever, accord- 
ing to Aba Yusuf it is not necessary that the word tabid or | z 
abad should be mentioned, or that the object in favour of which he ; 
dedication is primarily made should be of a continuing and ae 


manent character— for 4 i 


— a; p 3 
“Aba Yusuf has said that when he [the —— has named à — 
purpose liable to failure it is valid, and after its failure, it will be 
for the poor, though they are not named.” — 
And E zu. E 
— Sen _ Je 33, 5) tie AL ys EE cC : d D 
SZ 55 ,4U Klo y sïa (> Je uy os — — 


* Aba Yusuf holds a wakf to be valid without — of pe pe | 
petuity, so that when a wakf is made in favour of an obje ot ‘lab 


c 
il 


to failure it is lawful according to him, and after the. fa ilare i 


— 


ex if 


J 


the object it will go to the poor and not become the pr operi; 
his heirs, and this is correct." ? For, there are many ‘obj jects ‘tha ; 
are liable to failure which are as pious in their nat ure as o DJ 
that are continuing.  Thisis the real meaning di the to 


— in tha Ghait-ul-Baydan, :— 
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But when a wakf is made in favour of ‘‘a specific object liable 
— to failure," and any term is used in the dedication as signifies that 
— is permanent in its character, e.g., sadakah or fz-sab£l-edlah  (7* in 

the way of God," ) the wakf is valid not only according to Abu 

Yusuf, but also according to Mohammed, who considers the mention 
of perpetuity, or the mention of some object of a perpetual charac- 
‘ter necessary. The Radd-ul-Muhtar quoting the fatdwa Kaz 
Khan (cited as Kh@nieh) says :—and “if a man were to say that a 
property was dedicated as a pious offering (moukoofa-sadakah), and 
add nothing further, it is lawful according to Aba Yusuf as well 
as Mohammed and Hillàl . .. . and when an object has been 
specified, it is lawful according Abü Yusuf, and after its extinction it 
will go to the poor, and the Hed@ya has held this to be correct, and 
the texts are thereon, asin Kud&ri, Multaka and Nik@ya, &e.” 
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_ The Sir@j-ul-Wahaj, states that, “Aba Yusuf says if a person 
_ make a dedication in favour of an object liable to failure, it is 
. valid, and after its extinction, the wakf will be for the poor, though 
_ they may not be named e.g., if one were to say ‘I have constituted 
m this, sadakatan moukoofatan Villah-taala ubdan (waky as a pious 
_ Offering for God in perpetuity) on the child of so-and-so and his 
= ehild's child, and do not mention the poor or indigent, for when 


4 —— Rm. 
j 


.. he has consecrated it to God, it is in perpetuity, as to what is dedi- 
. cated to God is spent on the poor ; thus his saying as above is as 
- if he had mentioned them." _ 
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Similarly, in the Tas-hil— if a man were to say ‘I m: — 
property moukoofa-sadakah (a charitable wakf) for (aala; » on) $ 


and-so, its produce will be for such pora for his life « 1 af 
his death it will be spent for the poor.” af 
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Upon the koniki it is perfectly clear that, under the P = 

Law, “ perpetuity,” express or implied, is a necessary condit ion o 

the constitution of a wakf, but its mention is not — he 

time of dedication. Nor, is it necessary that the dedication £ 

be primarily for a permanent or continuing object. The term u 

and its equivalents imply perpetuity. And, accordingly, it i 

been laid down in the clearest terms that even when the - "if i i 

in the first instance, in favour of an object whieh is likely to 

the wakf is not void on that ground, but the reversion - 

applied for the benefit of the poor. If a wakf is create 

limited period, the limitation as to time is void, and tl 

| takes effect as a perpetual dedication. — 

s E fairey of In order that a wakf should become operative or bindin Ig, Am sT 
= possession not necessary under the Hanafi Law that the property sho ui ps 


|o wecessary. 


E ally delivered by the waif to a trustee. Delivery of s 


b | 





ra . necessary in wakf as it is in Hiba. The mere decla ation 
“ae wali? is sufficient to constitute the property wakf, a 

oe from that time forth is a mere trustee. He may be a a 

B ll himself, that is, he may reserve during his lifetime t he 1n 
C ad | the property for his own benefit ; but whilst the P lows hi 
Pe Lr ; . . - ease he makes a condition to that effect, to use che in i je € 


property in whole or in part during his lifetime, the 1 
. nevertheless a trust-property in his hands. Hec ^a in ne 
| it, nor — it, nor burden it, nor deteriorate » it E I 
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and if he does so. the reversioners would be entitled to have the 
property taken out of his hands and consigned to a mutwall, to 
realize the rents and profits and to make over the balance to the 
wakef after deducting expenses.* 

“Though, according to Mohammed, consignment of the dedi- 
eated property and separation of it [from the other properties of 
the wakif] are necessary to the completion of a wakf, according to 
Aba Yusuf, the w2akf becomes absolute and binding, like emancipa- 
tion, on the mere declaration of the wa@s7f, and his right therein 
becomes extinguished at once. And in the A//asa it is laid down 
that the jurists of Balkh decide according to the rule laid down 
by Abii Yusuf, and Sadr-ush-Shahid has stated that the Fatwa is 
according to him ; and in the Futh-ul-Kadir it is mentioned that 
Aba Yusufs' opinion is the accepted doctrine ; and in the Munza it 
is stated that the fatwa is with Abü Yusuf, and this is the rule ac- 
cepted by the jurists of Balkh. But the Bokhariots have adopted 
Mohammed's opinion. And in the Sharh-i-Vikayah and the com- 
mentary of Muila Khusru [the Durrar-wl-Ahkam | it is laid down 
that the Fatwa is with Abii Yusuf. In some places, in the KAânièh 
LFatüwa Kazi Khán?]it is mentioned that the fatwa is with Moham- 
med. . . . But in the Muhit it is laid down that the universality 
of our jurists have adopted the rule laid down by Aba Yusuf— 
and this is correct." ? 

The question whether, in order to constitute a valid wakf, it is 
necessary to make over possession to a muticallz was considered at 
great length in the case of Doe dem Jan Bibee v. Abdoollah Barber, 
decided in the Supreme Court by Ryan, C. J. and Grant, J. 

The Judgment of the Chief Justice is of great importance, and I 
therefore give it in eztenso. 


* It is not necessary to state the facts of this case as proved at the’ 


trial; the whole matter in dispute between the parties being now 
— marrowed to the construction that is to be put on this instrument 
of the Ist March, 1332. It is contended, on the part of the less- 
9r of the plaintiff, that this instrument must be taken as a gift in 
contemplation of death, and that as such only one-third of the 


— Property can pass, and that the representatives of the plaintiff are 
EE... 


— * Fath-ul-Kadtr, Vol. II, p. 640. 


| * Kasi Khan himself Wasa jurist of Bokhara. 
EE is — 430. 
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entitled to recover the remaining ivna in the present a 
It is also stated that, as an endowment or appropriation to 1 | 
ases, it is defective im several particulars, which the Mahon nm med n 
Law requires to make such instruments valid and binding. | m 
U First.—It is said that, according to Mahommedan ] x 
appropriator for religions uses cannot reserve for his life to h 
own use part of the property so appropriated as the presens | 
ment purports to do. Ts 
“= Secondly.— That a delivery to a Mautwalli is — 
validity of an appropriation ; that in this case there was no eb 
delivery. but the appropriator constituted herself the Mut he | 
during her life. = 2 ; 7 
7 Thirdlv.—It has also been objected that a female, who is intl hi S — = | 
instance the appropriator and Mutwalli during life, cannot, accord- 
mg to Mahommedan Law, act as Mutwalli. ^ 
For the defendant it is contended— 
“= First.— That the instrument is wakf and not a testamentary 
paper : * Be : 
“= Secondlv.—' That the whole of the property passed u under á t 
and that, according to Mahommedan Law, it is a valid endow "me 
or appropriation of property to the service of God, and diia c 
quently the verdict should remain as it now stands for the defend die 
“Upon the first question that has been raised, namely, he 
this paper is to be considered as a wakf or consecration, or | 
mature of testamentary paper, the Court entertains no doubt. 1 
reason given by the Moulavies is the common sense vies © of t * 
nature of the instrument. They say this paper is a deed of ub 
or consecration, because, say they, the wâkif or consecrato — 
writes ‘she has consecrated certain lands in her lifetime,’ : and then 
states at the conclusion, ‘ These few words are, therefore, ¥ ew 
by way of a voucher of a pious donation to serve as a bin ling 
decisive document when occasion requires.” The Monl: 
this would have been a Will if she had said that the wak kf s 
take place after her death, or if she had made t he wa " EX 


labouring under the illness which terminated life. | — — E 
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Tt is equally clear and without dispute that a f = ale ma Y 
ns Mutialli. dt is hardly necessary to cite: autho “it: ies ties fo 
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> A — — of the deed of wars in this case js —— ^ | 
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— A The notecin Mr. Macnaghten’s book, p. 343, points out 
(o he distinction between the Guddee Nasheen (or superior of an en- 
=) and Mutwalli, and adds the office of trustee, 7.e., Mut- 
_walli, may be held by a woman, and the duties may be discharged 
by proxy. In Mussumant Hyatee Khanum v. Mussumant Kool- 
— som Khanum* it is stated that it is legal for a female to be a 
trustee according to all the authorities of the law. (See also the 
Fatüwa Alamg:r:). 
— Upon the two remaining points which have been raised, namely, 
that the appropriator and Mutwalli are one and the same person ; 
and secondly, that the appropriator has reserved part of the pro- 
perty so appropriated to her own use, for life, more doubt and diffi- 
culty exists. It will be seen from the Heda@ya that in both these 
points opposite opinions have been entertained by great authorities. 
The work to which I refer is, I think, worthy of more respect than 
Mr. Advocate-General is willing to bestow upon it. I think Mr. 
Hamilton in his preliminary discourse shows the value of the book 
as a guide to Mahommedan Law, and which appears to have been 
compiled about the close of the 17th century. The work principal- 
ly leans to the doctrine of Hanifa, or his principal disciples. Two 
of the most distinguished of those disciples were Abüà Yusuf and 
= - Mohammed, and it is their differences of opinion in the book of the 
=a _ Hedaya to which I have already referred, that has given rise to 
— dle. «questions whether this instrument is a valid appropriation 
| — according to Mahommedan Law. ü 
— “ Mohammed considers an appropriation with a reserve to the use 
of the appropriator during life illegal, and he also considers the 
. ent and delivery to the — or procurator essential to 
ne validity of an appropriation. Abd Yusuf, on both these points, 
iat variance with Mohammed. After obtaining all the information 
— e are able to collect through the means of our Moulavies and a 
E refe ‘ence to authorities, we are of opinion that the opinion of Aba 
Yus — on both these points must be considered as the law now 
ilin; z and sanctioned by the more recent authorities, 
s * L The translator of the Hedâya (who is some authority) seems to 
— line te o Aba Yusuf's opinion by his note at page 351, and in the 
xt t, on i the point VERS an ássignment sod ere. to Mutwalli 
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is essential to the validity of the gift, it 1s stated that Aba — 
is the more generally received doctrine. 

“But we have directed our Moulavies to give their opinions 
on these points and to cite their authorities, which authorities, 
whether in print or manuscript, we have directed our interpreter 
to translate. From the authorities they have cited, although they i 
commence with stating the difference of opinion between the two 
learned disciples of Hanifa, we think it clearly appears according to 
the modern doctrine of Mahommedan decisions and lawyers that 
Abü Yusuf opinion on this point is considered the better law. 

“Some of the authorities which they cite are in print, and one in 
particular, which supports the doctrine of Abi Yusuf, I need hard- 
ly say, is of great authority in Mahommedan Law, I mean the Fatd- 
wa Alamgiri which is a collection of opinions and precedents of 
Mahommedan Law compiled by Shaik Noyan and other learned 
men by command of the Mogul Emperor Aurungzebe. This com- 
pilation was made abont, I presume, the close of the 17th century, 
and is of course received as an authority for the present state of 
the law.* " 






















"The following questions were referred to the Moulavies of the Court :— 

ist Question.— Whether, according to Mahommedan Law, an endowment to . 
charitable uses is valid, when qualified by a reservation of rents and profits to 
the donor himself during his life ? 

2nd Question.— Whether delivery of the property is essentinl to render an 
endowment valid, according to the rule which governs other gifts ? 

2rd Question.— Whether the endower can lawfully constitute himself Mootu- 
wallee or trustee ? 

tth Question.— Whether a female can lawfully be Mootuwullee ? a 

5th Question.— Whether the instrument in question is a will or & deed of c 
endowment ? - M 

To these questions the following answers were delivered by the Moulories of 


ym 


E 
the Court and duly filed — c 
To the first question — | — 
There is a difference of opinion between Abü Yusuf and Mahomed tc " 


ing the :aÀf or consecration of lands with a reservation, and setting i Eus C 
any portion of the profits and produce thereof for the support of the : Af. 
or consecrator. Abü Yusuf considers the uct legal, and Memes — — 
illegal. The legal opinions of most of the learned uphold the opin Pun of A ! 
Yusuf, which is to be found in Chulpee or commentary of thes : bes 
the Futawah Aulumgeeree, the Khazi Khan, and the Kaffee. - 
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' Grant, J., concurring, the rule obtained by the plaintiff wa w 
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—. To the second question— 
.  Abü Yusuf does not consider the consignment and delivery of consecrated 
al property to the Mootuwullee as necessary to render the wakf or consecra- 
POM. on lezal. In this opinion Mahomed differs, but the practice is in accordance 

A — the opinion of Abf& Yusuf, as written in the Mooneeah, Futhul Kuddeer 
i nj-n!-W ahanj. Hedzysh,and Veekyat-ul-Rawahef. 
To the third question — 
_ Tt is lawful for the wa@kif or conseerator to become Mootuwullce or Pro- 
— curator, and to reserve the profits of part of the consecrated land for his own 
. Use and his descendants, as wiil be found in the Hedayah, the Khazi Khan, 
|. and the Aulumgeeree. 
— — — To the fourth question— 
a It is lawful for a female to act as Mootuwullee, and qualified to become, as is 
z to be found in the Futawah Aulumgeeree and other Futawahs or text-books, 
: . To the fifth question — 

This paper is a deed of wakf, or consecration. From the tenor of this paper 

_ Wwe are of opinion that it is an instrument of wakf, and not a testsmentary 
— Paper, because the wá if or consecrator herself writes that “she has consecrated 
certain lands in her lifetime," and that she states at the conclusion of the in- 
strument thus :—“ Therefore I have delivered these few lines in the nature of 
p an instrument of wakf.” This would then have been a Will if she had said that 
|. that the wakf should take effect upon her death, or if she had made the wakf 
with the illness that terminated her life,—in those cases this paper would have 
. ome under the guidance of the law touching Wills. 

ce following authorities were cited by the Moulavies on this occasion :— 
_ In support of the fi st question. 
_ From the Aulumgeeree in print, page 195, from line 10 to 12. « Whenever a 
A — is made of land or other property and the party making the same reserves 
| the whole of the profits thereof to himself, or a part only during his own life, and 
; — that for the use of the poor, herein Abü Yusuf has said, ** This wakf is 
_ Tight," and the learned of Bulluck (a town in Tooran) have decided conformzbly 
$ Ih ants Opinion of Abü Yusuf's and the decisions are in conformity therewith, 
for to induce persons to make wakfs, The like is to be found in the Sagrah and 
_ the Nesaub, and also in Moojmuraul— on! y- 
oar the Chulpee in print: the commentary of the Sharb Vekyah, page 245, 
2 — from | line 27 to line 28, 
ME a the opinion of Abü Yusuf, it is right or lawful for the wd@kif or conse- 
Cral to: to direct the profits to his own use and to make himself Mootuwullee, dut 
L ORE rig} zht — opinion of Mahommed—only. 
pow Ene A ofteo of Sakullian and Suddar Shaheed have said, the Futawahs or 
r decrees : are ir ‘Conformity with the words of Abfi Yusuf's—only. 
_ From the — fee in Mss. sheet 568, from the 5th to part of the 6th line. 

i s directing the profits of the wakf to his own use is right in the 
pir vio m of Aba Yusuf and the Mussháikh (Shaiks) of Bulluck, and the decrees 
— — Peron with that—only. 

— Khán in print, page 251, from line 2nd to part of line 5th. 
irap opinion of Heelall for the wG&kif to stipulate in mak- 
— appropriate the profits thereof to himself during his 
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life. but it is right in the opinion of Abt Yusuf and the Massh 
have followed the opinion of Abt Yusuf, and said “such e 
reservation are both right," and Snadder Shuheed has said, the à 
conformity with the opinion of Abà Ynsuf—-on!y. 
In support of the second question, BE 
From the K&si Khan, in print, page 212, from the 2nd to the 3rd li - £j 
In the opinion of Abü Yusuf it is not necessary to deliver over pos 
to a Mootuwul'ee, therefore, the wêèif is entitled to become i 
although he does not expréssly reserve that to himself, and the 2 
Bulluck hare fo lowed this opinion of Abù Yusuf - only. 
From the Aulumgeeree in print, page 455, from line 13th to line 14t ss 
The property of the sif in the weaf is severed from him by h s sw ) — 
'I have made a maty thereof,” according to the opinion of Ab? Yusuf an ind — | 
opinion of the three Emaums (lead efs) Malick, Shafee, and Ahmud son of Ha 
bal, and the opinion of most of the learned, is in conformity ero 
^' so with the Mussháik of Bulluck, and it is written in the Mooneeah * 
decrees are consonant with that," and the like is to be found in the E 
Kuddeer, which says that the decrees are agreeable to that opinion, a a x. 
the Seeranj-ul-Wahanj —on!y. ES. 
From the Veekahut-ul-rewahij in Mss., page 197, from the Tth to the St 
Iu the opinion delivered by Aba Yusuf, the right is severed on bare d dec 
tion — only *. ey i 
The authorities in support of the answer to the third queiicit um t = = = 
A above. E^ et^: 
The authorities in support of the fourth question are— : * E 
From the Auiumgeeree in print, page 504, line 15th, q — — 
In that respect men and women are equal. a 
Those in support of the answer to the fifth question are— i tines d 
From the Aulumgeeree, page 455, from the 6th to the 7th line. — — 
If a wes ie. made to take effect upon the wüákif^s death, ep ap RN 
death I make a waf of my house to so-and-so, and then the u 
weds is right as to one-third —only. 
In the said book and page, from line 9th to line 10th. 
“ If tke party appropriates the wakf to operate upon his death, 
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ness, of which he eventually dies, the direction therein is that: br et c: 
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Tha sabjestof The absence of uncertainty in the subject-matter ¢ c 

E — — also a condition,—not uncertainty in the object for E 
dedication is made. Uncertainty in the object do ic not le t lead. 
invalidation of the wakf, it only accelerates the appl atic 

subject of the wakf to its ultimate object, viz. — the * supl | 


poor, for they never fail. Ai d E 
But the subject of the wakf must not be u 
ingly, if a person were to dedicate a portion o 
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ig Specifying it, the wakf would not take effect unless it can be 

3 gathered from attendant circumstances what he intended to convey, 

— when the wak/ will be valid upon the basis of /stehsán.! 

dat The dedication must also not be dependent for its operation upon dependents ^ 
: a contingency which may or may not occur. <A condition, how- ^ centingeney. 
ever, to which operation can be given immediately will not render 

a wakf void. Examples of the distinction between these two 

= provisions of the law are given at great length in most of the 

— . law-books, and I would quote some passages here to render my 

. meaning clear. 

For example, “ ‘if a person were to say” says the Alamgiri quot- Examples of 
= ing the Fath-ul- Kadiv, ‘If my son arrives, my house is a sadakah we os 
~ wakf for the poor, and the son should arrive, nevertheless, the 
^ honse does not becomft wakf. Orif a person were to say, * This my 
— land is a sadakah if such an one please, and the person referred to 

should indicate his pleasure, still the wakf would be void." But when 
the eondition is capable of immediate ascertainment or operation: 
„the wakf would be valid. For example, “if a man were to say, ‘if 
this house be my property it is appropriated as a pious offering, the 
.. appropriation is valid if the house be actually his property at the time 
| of speaking, for the suspension is here on a condition that is actually 
. fulfilled, and there is no contingency.”* Another instance is thus 
. given :—** A man loses his property and says, ‘If I find it, by God 
. I will make a wakf of my land, and he finds the property, it is 
j . incumbent on him to make a wakf of his land for the benefit of 
. those to whom it is lawful for him to pay zaka@t or poor's rate, and 
E> if he should make it for those to whom it is not lawful for him to 
— cakat, the — would not be valid nor would he be released 
- from his vow."5 And again :—** If a man were to say, ‘if I die of 
this disease, I have made this my land wakf; it is not valid whether 
EE dies or recovers. .But if he should say, * if I die of this disease 
ms Ke this"my land wakf; it is lawful, for this amounts to the 


- eon T ditional appointment of a mandatory, which is legal." 


p it Shams-ul-Aimma Sarakhsi has stated at the end of his | 
by pter on] Wakf, that a wakf dependent on death is valid. And 
the — [-ul-Kudari] it is mentioned that where a wakf 
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ngiri, Vol. II, 466. * Kazi Khán, Vol. IV, p. 84. 
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So aix in the Surrat-ul- Fatáwa. * Sirajia. i 
— le Muhit, — — * Jouharat-un- Nayereh, 
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is made conditional upon the w*Xtki/^7s decease; e.g., if he were to ~ 
say when I die this house will become wakf for this peres : 
will be valid.! T 

Whilst a man can validly make a dedication in his — 
he cannot reserve to himself the power of selling the property 
dedicated and applying the proceeds to his own use? 

Where a wakf is made in favour of a lawful purpose — 
wikif reserves to himself the option of revoking the wakf, “the 
wakf is valid and the option void " by general consensus. Accord- | 
ing to Abû- Yusuf, a short optiom, say, for three days, does mot 
invalidate the aå, if the option is not exercised within that time 
the maky becomes absolute. 


= y = 
SECTION VI. 


WHat MAY BE CONSTITUTED AS WAKF OR THE SUBJECT- 
MATTER OF WAKF. 


EvEnvrHiNG which is capable of being possessed or of being 
reduced to possession may form the subject-matter of a wakf. In 
the Mujtaba, it is stated that according to Abü Yusuf, the wakf of 
such moveables as constitute the subject-matter of every-day trans- 
actions and ae Ve. between people is valid. And Imam Moham- 
med has laid down that the wakf of moveables is valid equally with 
the wakf Et immoveable property, “and the Fatwa is according to 4 
his opinion.” * Shafei and the other Imáms hold the same opinion." 

* According to the great Doctor Shams-ul Aimma as-Sarakhsi,” — 
says Kazi Khan, “wakf of moveables is valid; custom and usages — 
however, regulate what moveables can be made wakf. The —— 
shrouds, books, &c., are lawful according to all. The wakf Ee 
milk of a cow is valid if customary. The w aff of dirhems (mx nane 
is valid. They would be applied in business 2nd the profit ar — J 
therefrom would be used for the purposes of the —— e 
same way, a measure of wheat may be dedicated." | 4 

* As owing to well-known evidence there is no divers ges E 
opinion regarding the validity of a wakf of horses or. mpl * 
of warfare, so according to the Disciples is valid the : wakf of d 
moveables and chattels which are subsidiis at Jand, as in imple | nt à 
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3 ae 8 435 : in fact this would be a testamel 
? Alamgiri, Vol. II, p. 459, after the Nahr-ul-Fâik. —— 
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ze End. cattle, &c. With reference to the lawfulness of a 
E of other kinds of moveable property, there is a confliet of 
opinion [between Aba Yusuf and Mohammed]. For according 
. to Aba Yusuf, a wakf of every moveable is not valid ; whereas, 
f eerie to Mohammed, all articles which form the subject of 
— Chom dealing [or transactions] may lawfully be dedicated. 
- And this view has been adopted by the jurists, of most countries 
oasis mentioned in the Hedtiya ; and 7t 7s correct as it is mentioned 
-— in the Asaáf. And it is the opinion of the majority of jurists as 
is mentioned in the Zahiria, fer in human transactions analogy 
E (kyfis) has often to be abandoned. And in the Mujtaba, it is men- 
= tioned, from the Siyar, that, according to Mohammed, the wakf of 
= moveables is unrestrictedly valid, and according to Abüà Yusuf, the 
: = ond of those movefbles as form the subject of business transac- 
- tions is lawful. And all this is mentioned in the Bahr-ur-Raik 
E and what has been stated is well-recognised. ... In the Khuldsa, 
E= this opinion is referred to Ansari ; Ansari was a disciple of Zuffer. 
And in Kazi Khan, it is referred to Zuffer where he has said 
.. itis related from Zuffer on the authority of Sharnibilalieh. And pasos 
E E the author has stated in the [ Manah-ul-Ghufar'| ‘that in our time —— ano 
E: in the countries of Rüm [Turkey,] &c., it is customary to make 
: oe dirhems and dinars, so the vakf of dirhems and dinars, 
comes within the dictum of Mohammed which is that every athl 
which forms the subject of business transactions, a wakf thereof 
E. is lawful" and on this is the Fatwa, and all this is patent. Corse- 
quently, it is not necessary to specify alone the dictum of Imam 
ee reported by Ansári for the validity of a wakf of dirhems and 
di ars. ... Thus the Moulana, the .SaAib-i- Bahr (the author of the 
Da ar) has given a fatwa that the wakf of dirhems and dinars is 
dash .and has not stated any contrary doctrine. In the Manah- 
| w-Ghuffür it is stated that Ramli? thought it doubtful if dirhems 
E | dinars 5 could be included in those articles which form the subject 


— 


ae and the Zunwir-ul-Absür are by the same author 


hamsuddin bin Abdullah al-Gazzi). The 2wrr-ul-Mukhtár is a com- 


m the Tanwir-ul- Absár, whilst the Ztadd-ui- MuAhtár is a commentary 
Mukhtar. 
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of human transactions, for [he said] that dirhems and dina — | 
such articles as one can retain in specie and yet derive prc A 
them ; and that the fatwa given by the author of the Ba: ir with 
out mention of any difference of opinion does not prove tha t the 
waty of dirhems and dinars comes within the meaning of Me — 


med's dictum on which is the fafa, that the wakf of all articles 
which forms the subjeet of human transactions is valid, for iti 
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possible that the Sahib-i-Bahr has adopted the opinion of Zuffer 
and given Fatwa accordingly. ....-. I [viz. the author of the Radd- 
ulMuhiür |say that money (darâhim, plural of dirhem) does not 
become specific because it is specified, and though it cannot yield 
profit retaining its specific character, yet not being specific, though 
it is changed [from time to time] the money into which it is 
changed stands in its place. Consequently, it may be taken as 
remaining forever. And there is no doubt that it is a moveable 
property and, therefore, where it is customary, it will be included in 
what Mohammed has held to be lawful. And it is for this reason 
that Mohammed referred to articles which were customary in his 
own time. The Futh-ul-Kadir says that the Jurists proceeding on 
what was laid down by Mohammed extended the application of the 
principle to many other articles that they found customary [in their 
ümes]..... And in the Ahuldsa itis stated that the wakf of a cow 
in order that its milk be distributed among the travellers will be 
considered lawful wherever it is customary. And Ansari (who 
was a disciple of Zuffer) was asked, if a person made a wakf of 
dirhems and such things as can be weighed and measured whether 
it would be valid ? He answered, ‘yes’; on being questioned how 
that could be, the reply was, in muc@rihat, and its income will be 
devoted to the purposes of the wakf. [Muzâribat is a partnership 
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in which one partner supplies capital and the other sae — 
things which are capable of being weighed or measured will be 
sold and the proceeds invested in muzáribat or trade. E 

“The author says, it is upon this analogy that the — | 
measure of wheat with the condition that it should be — | 
poor peasantry who are unable to procure seedlings, vim M = 
reaping their crops, should return the wheat, and this measure of | 
wheat should be again given to others “ho are in the same condi- 
tion, in this way forever—is lawful and valid. There are manyi 
such [eceak/s,] in Rai’ and the vicinity of Damawand. From allthis 
it clear that what the author [of the Tanwir] has stated regan 
ing the cakf, of dirhems and dinars being included in the rule of 
Mahommed on which the Fatwa is, viz: * That whatever moveable 
is customary to be made wakf of it is valid, is correct’... 
“In Egypt,” adds the author of the Radd, “ it is not customary in 
our times to make a wakf of wheat. e the territories of Rüm it 
is customary to make a wakf of money. 

* According to all the jurists,” says the Fath-ul- Katr, — 
of all moveables in ordinary use among mankind is a ‘Shafer — 
says that everything the sale of which is valid, and whieh can be | 
renewed from time to time by its usufruct or otherwise, can lip z—— 
validly dedicated, and this also is the opinion of Malik and Ahmed — 
ibn Hanbal” . .. .***ornaments can be dedicated, for Hafsa, th 
daughter of Omar (the Caliph) dedicated her ornaments, and sue 3 
has.been the practice." . . . . . ** Ansari, who was a disciple of. 
Imám Zuffer, was asked if the wakf of money (original, dir 
and whatever can be weighed or measured is valid or- ied Be 
replied— yes, a valid wakf may be made thereof. Asked x | 
such things can be made wakf. He replied—such money 5 aoul 
invested in some partnership business and its profit applie a os 
purposes of the wakf. And if it is an article, it should be sold 
its price invested similarly."? EÉE-— 
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The above doctrines will explain the following passage in 
“The appropriation of things which are consumed ii 

and silver, or eatables nnd drinkables, is not unlawful s 

ality of the lawyers, but by gold and silver are not tobe wm 
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— The same princip'e is enunciated in other authorities. For ex- 
mple, in the Ramz-ul-Haké@ik it is laid down in clear terms, ** and 
— e wakf of moveables also is valid, as horses, and utensils of war 
caulẽ rons, and shrouds and copies of the Koran, law-books, &c., for 
— the wak/ of these things is the result of necessity and recognised 
by the conditions of society.” 
* Soalso in the — — Muhit, ““whateyer moveable property 
forms the subject of human^transactions, or which it is customary 
_ to make wakf of, may be legally dedicated . . . Accordingly, 
— — where it is customary to — a wakf of dinars and dirhems, 
(current coin) it is lawful." And further, *“‘ according to Imam 
—  Shafei everything which may lawfully form the subject of bargain 
“and sale may validly form the subject of wakf. And on this point 
there is not only a consensus among the Sunni Imáms, but also an 
= agreement with the Shiahs who hold the wakf of both moveables 
. and immoveables to be valid. 
These authorities were evidently not pointed out to the learned 
. Judge who decided the case of Fatima Bibi v. Arif Ismailjee 
— Bam ‘ 


——— i; 


aie 

— what is not ornament. And if one should make an appropriation 
of: E dirhems or things estimated by measure, or clothes, it would not be lawful. 
But it is said tbat in places where this is — — decrees are given in 


— 


~ 


* 


favour of the legality of the appropriation.’ 
T “If it be asked how, that is, how can the money be applied? It is answered 
| the dirhems may be lent to the poor and taken back again or given in 
— bat, and the profit laid out in charity, and whent may be lent to the 
oí sow and then taken from them, and clothes lent them to wear when 

nec 'and then taken back." 

' not lawful to appropriate moveables, the appropriation of which is 

a alo uncommon according to our doctors. The argument of our doctors ` 
— p 3 ropr ‘ation requires perpetuity, according to what has been already 
Med, and ee exist in moveables since these are not of a lasting 
y therefore suggests that the appropriation of moveables in general 
it is admitted, however, in some articles (although contrary to 
EJ). because of the traditions already recorded and in other articles (such 
3 i s — forth) because of ntility, but the appropriation of furni- 

y because | slaves is unlawful as being contrary to the suggestions of 

| cause PME — neither tradition nor utility to support the legality, 

| dirhems and dinars;" Hed. 1I, (Eng. Tr-)s p. 344. 
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The Sunni doctrine as to the validity of a» wagy of movea 
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including money is repeated in the same terms in the Jas 
Jouharat-un-Na yere òh, the G hàst-ul- Bayàn and other works. | 
these principles it will be seen that under the Hanafi Law, the 
of Government Securities, Shares in Companies, - Debe 
other stock, is perfectly lawful and valid. The doubt, whi one of 
two of the ancient Hanafi doctors had expresses as to the —— 
of the wakf of certain kinds of moveable property in contrats 
tinction to certain other things, was the outcome of —— 
archaic conditions of society, and was founded on the notion Hes 
perpetuity was essential to the validity of wakfs, it oou NOE 
be secured by the dedication of moveable things generally. But — 
as the Mussulman communities progressed in material civilisation — | 
and commerce developed, it came to be -recognised uni P 3 
that “the wakf of everything, which forms the subject of business - 
transactions or which it is — — in any particular locality to 
do so, is valid." The observant reader will not fail to see that — 
* custom " or ** usage " (urf) is an important factor in Mahom- | 
medan Law. Like Jstehs@n (liberal interpretation), it expresses — 
the spirit of development. It enables communities to progress | 
and develope in spite of the strict letter of the law. Ed 
When a wakf is made of articles which are ** capable of b eing 
weighed or measured," like corn or cloth, they will be sold, and 
the proceeds will be invested in commerce or partnership br — E 
The wakf of such articles as grain-seeds will have effect given to it 
by being loaned to the poor. The wakfs of cauldrons to — | od. 
for distribution to the poor, and other utensils of the like nature. 2 
are lawful. * In ordinary usage," adds the Radd-ul-Muhtár “a Ru 
logy (kyâs) has no application." In saying that analogy de 2s not 
apply to usage, the author means to say, that analogy de ares * 
when perpetuity is an essential condition of wakf, and a mové a 
property cannot exist perpetually, a wakf, of nove — je T 
prima facie cannot be valid. But, according to present * 
wherever it has become customary to make wakf of any a 
moveable property, it will be held valid notwithstandin g that, 
the time of the Companions, the custom may not have bles depen : 
From this it is evident that the appropriation of move: = AD | 


purely upon the circumstances of the age and the c 
society and the usages of the people. According to 
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us 
rc priatior of mere rights and profits à prendre would appear 


raid. e 


' car £3 studied — in that mosque amd — be- removed 
— else. Nør, when a wakf is made of books for the people 
fa particular locality exclusively, can the books be taken to another 
ality. « 

| wakf of Warm clothing for the poor to be worn in winter and 
then "E n returned i is s lawful. 


a ee or invested in business and the profits arising therefrom will 
— d to the purposes of “the wakf. 
— = The wakf of fruit-bearing trees without the land is lawful. 
AS regards the wakf of a building without the land on which 
it is built, there seems to have been some difference of opinion 
E. on the part of the ancient jurists, though the difference is easily 
(0 meoncilable if the principle which governs such dedications is 
properly understood. Allamah al-Kasim thought such a wa £f was 
ES ot gli, and he appears to have adopted the views of Mohammed 
a E Hillal ibn Yehya Basri on this point. But says the Radd-ul- 
| ar, “it is stated in the Bahr (ur-Râik) from the Zakhiria that 
= (men itis customary to dedicate a building without the land upon 
which it i is erected, the dedication of the building without the land 
-— alid; but where it is not customary to do so, the dedication is 
— | valid. ds 


yin connection with this point the Radd-ul-Muhtâr mentions a Wank of 
ing 
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— iemorable disputation which took place in the presence of Sultan without the 
Ma -uz-Záhir,? i in a Convocation held for the purpose, between the —— 
E Alima ab and his celebrated disciple Abdullah ibn Shahna, who held, | E 
dn uo D; sition to his master, that the wakf of a building without the — 
IN ras 5 valid, that this doctrine had been recognized for over two a 


years , and repeated decisions had been passed in accord-  . — — 
rewi with : by learned Kázis. This view of Ibn Shahna was  — — | 
y Allamah Mohammed ibn Zaheera, but has been uni- = gee 
D eoe cepted ed in recent times. The author of the Radd — PEE Neon: 
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down the proposition broadly, “ that the wakf of a moveable thing 
of which it is customary to make wakf is valid ; so the wakf ofa 
building without the land when it is customary is valid, and this 
doctrine is not in conflict with the views of those who hold that 
such a waky is not valid, for the question of validity turns upon 
the custom recognized 3n the locality where the wakf is made. Tf 
people are in the habit of making such wak/s, the law will recognize 
them as valid." 

The doctrine, however, now in force is, that the wakf of a build- 
ing without the land is valid and the fatwa is accordingly 

The wakf of land which is in lease or which is subject to a 
mortgage is valid.? 

If a person were to lease his land for two years and then dedi- 
cate it, the wakf will become binding, [but] the contract of lease 
will not be annulled, and on the expiration of the term of the lease, 
the income of the property would be applied to the purposes of the, 
wakf.  * In the same way in the case of a mortgaged property, 
the wakf will become binding and the proceeds will be applied to 
the purposes of the wakf on the redemption of the property, or on 
the mortgage ceasing.” 

Where a house has been made wakf, everything that would 
be included in its sale would be included in the wakf, whether it be 
mentioned or not that the house is made wakf, “ with all its rights 
and everything. small and great belonging to it, or in it, or of 
it." So also in the wakf of shops everything is included that 
would be included in the sale thereof. 

In the wakf of lands, the buildings and trees standing thereon 
are included, but not the fruit then on the trees, nor the crop if the | 
land has already been sown. Canes and other plants that are cut 
annually are not included, but such as are cut pec = 
included in the wakf of the land. 3 

* Khassáf mentions in his Book on Wakf, that when a sisting = 
is made of land for specified purposes with the ultimate reverstoh — — 
in favour of the poor, the buildings on the land, and the: bu Em 
anl other trees are included in the wakf. He also — Be a —— 
existing fruit is not included in an appropriation of uec = 
of our Shaikhs are of that opinion, and 7t 7s correct.” 
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al js made i in the following terms—‘I consecrate this my land 
£ sadakah with its rights, and all that is in it, and; of it,’ and 


= 
"is 


the re happens to be at the time fruit on the trees, he ought to 
bestow the fruit in charity on the poor, though not by way of wahf 
bu ir sino of his vów, on a favourable construction, and what is 
quently produced is to be applied to the purposes specified in . 
thet wakf. - Similarly, when a wakf is made in the following words, 
— land i is consecrated as a sadakah after my death, to the end 
oda ; what produce God may cause to come out of it shall be to the 
vants of God,’ upon the death of the :cá£7f the fruit actually 
on the trees are not included in the bequest by virtue of the 
E 
— sait is not necessary for the validity of a wakf, that the boundaries 
=i of the land or house appropriated should be specifically set forth. 
— “It is only requisite that what is constituted as wakf should be 
ascertainable. Where, therefore, a house or land is well-known, 
— be made wakf without specifying the boundaries. ** And 
though the witnesses may testify that the land was not bounded 
= _ Jn their presence and they did not know it," the wakf will not 
invalid on that account. 
lls in a field whether turned by water or hand and Persian 
| 3 and buckets used for raising the water are included in the 
iation thereof. 2 
E SN Vhen a man has appropriated his land without mentioning a 
— of water or way, both are included “on a favourable con- 
ruction," because land is not appropriated except on account of 
meti | will produce and for that purpose both rights of water and 
wi 'e included. ú 
De bed, of musháa, in other words, the wakf of a share of a gw of 
property which is capable of partition, but which is not actually 
— e — of partition, is valid according to Abt. Yusuf. 
fohammed, as usual, differs from him, and bases his difference on — — 
nc u ty of delivering possession of a property, which was not — — 
— off or apportioned from the rest. Abi Yusuf,  — 
wever, holds | delivery of possession wholly unnecessary ihe 
eof at — f  Kâzi K Khan says, “the opinion | of Aba Yusuf has — SECRET. 
en adopte d by the jurists of Balkh, whilst that of Mohammed by 
| E d me ir az And the Alamgiri adds, * the moderns _ 


eto om 


"cor ding tc e f Abt Yusuf, who held — B 
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wat of mwshüc] was lawful, and this ts approved. ^ — 
to the Srraj-el- Wadd) the wakf of mushüa is valid by consensus. — 2 

But where the property is incapable of partition, even Moham- 
med, in spite of his usual crassness, agrees with Abt Yusuf and 
holds that the dedication of a share thereof is lawful. Forexample 
the dedication of a moietv of a public bath or Aammam is valid 
according to Abü Yusuf as well as Mohammed, “for a hammam 
is not partible." Both Abù Yusuf and Mohammed, however, agree 
in holding that where a piece of land is dedicated for erecting a 
mosque or /^wlding a tomb thereon, that piece of land ought to be 
divided off. The reason of this is apparent. But no division is 
necessary. according to Abü Yusuf, if the dedication is in favour 
of a mosque or for the maintenance of a mausoleum. 

As a consequence of the rule laid down by Aba Yusuf regard- 
ing the validity of the weak of a partible mush@a, and which has 
been adopted by the Hanafi jurists universally, it is held that where 
a person purports to make a dedication of the whole of his pro- 
perty, but for some reason it cannot operate as to the whole, the 
wakf of the undivided share would be valid, e.g., if a woman were to 
make in her death-illness a wak of her house for her three daughters 
and after them for the poor and leave no other property but this 
house, and no other heir but these daughters, according to Abü 
Yusuf, the wakf will take effect with reference to one-third unless 
ali the daughters consent.  **In case of any dispute regarding the 
wakf of undivided property, the Kazi can decree partition." 

A waty by two or more individuals of a joint props is valid 5 
according to all the jurists. pu 

When two persons are in joint possession of a piece of Mandand · = 














share for his brethren and the — of his family (ahl+ 
on their failure, for the performance of pilgrimages, n 
them consign the trust to one and the same mutwalli, such | 
is valid. Similarly, if one of the — deitan his moie 


' Fatáwa Alamgiri, Vol. II, p. 455: a wakf tatendd o 
| death of the mäti takes effect with reference to one-t bii rd of 
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the poor, and the other his moiety for another purpose. it would 
be valid. This is according to both Mohammed and Abt Yusuf. 
But the latter does not insist upon consignment to a mufwalls as an 
— absolute essential. ‘* And as he does not insist upon consignment 
or delivery of possession for the validity of a wakf, so according to 
hum partition is not necessary. And this is the accepted doctrine."! 
- Jt is not necessary that the property dedicated or the share dedi- 
cated should be ascertained at the time. If a person were to dedi- 
cate his share in a certain property intending that the dedication 
—should take effect as to the whole of his share, and subsequently his 
share is found to be larger than what he had supposed, the whole 
would become :c«k/, e.g. ** If a person were to declare, ‘I make a 
wakf of my share in this house which is one-third," and it afterwards 
appears that his share amounts to half or two-thirds, the entire share 
will become :cak/." Similarly, “if a man were to say in his will, ‘l 
leave to so-and-so one-third of my property, viz., 1,000 dirhems,' 
and it turns out subsequently that the one-third of his estate amounts 
to 4,000 dirhems, the legatee will get the latter sum. This is dif- 
— ferent from sale in which the vendee would only get the amount 
— specified." 
__. When two persons are jointly entitled to many houses, or where 
a land is jointly held by two partners, and one of them dedicates 
- his share in all those houses or in that specifie land for a pious pur- 
_ — pese, and afterwards desires to have a partition of his share effect- 
«ed by the Kazi, and the Kázi in effecting the partition allots to the 
— — icuri one house or one specific plot for his interest in all the houses 
or in the entire land, the wakf will take effect with reference to 
= _ that house or that specific plot of land. 


— En toro two persons jointly own a piece of land, either of the 
— — may make a valid wakf of his own share. 

= E person who takes a lease of wakf land may validly build a 
squ eon it. Question, who should pay the rent of the ground 
— the mosque is erected ? The author replies by saying, 











tm Pos the ex piration of the lease, such rent shall be = 
or by the congregation.” | mex 
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When a is made of land which is leased to another person, 
the lease is not cancelled : it continues in force until the end of the 
term, the rent paid by the lessee being applied during that term 
to the purposes of the :ca£y. but on its expiration the entire income 
arising from the leased property is to be applied to such purposes 

As regards the akc of Kings and Ameers :— 

Jagirs (*Mafit) are of two kinds, ohne where the land has been 
granted in fee, that is, the Sovereign has purchased it from the 
Bait-ul-mâl and presented it to the grantee, or it is a portion of 
the royal domains ; 2nd, where the usufruet is only granted, and 
the jagir is vested in the Crown. In the former case, the grantee 
may make a wakf, in the latter case, not. 

In the Alamgiri occurs the following remark on this subject :— 

“It is a branch or consequence of property being a condition, 
that the appropriation of ktat, or concessions, is not lawful, except 
when the concession is of waste land, or of land belonging to the 
Imam himself, which he has granted to the person. Nor is the 
wakf of hows land in the possession of the Imam lawful, for it 15 
not his property. And by ouz is to be understood land which the 
owner is unable to cultivate and pay its khiraj, or land-tax, and has 
surrendered it to the Imám that the yearly profits may be applied 
in payment of the khiraj." 

* If the land has been validly purchased from the Bait-ul-mál, 
tlie wakf thereof is lawful whether the purchaser be the Sultan or 
any private person, and the wakf will be governed by the condi- 
tions which the wikif may validly impose on the wakf.” £. 

“If the Sultan has even without purchasing it, set apart any i 
portion of the public land, j.e., land which yields revenue to the x 
publie treasury, by way of wakf of a permanent inalienable char- - 

acter for any charitable or pious purpose, such wakf is valid. And = 
the Allàmah Kasim has given fatwa according to this princi »e 
when he was asked regarding the dedication made by Sultan F irü — 
who had set apart a portion of the public lands — Gja è 
of a mosque ; and he also held that no future — e 
the wakf.” owe = NL 

The principle then is, that if the Sultan -—Ó— —— 
the Bait-ul-mál for any purpose of publie utility, such a: sa same SES. 
caravanserai, a madrassa, &c., it is valid, for it is ] le "fu | to set apart 
from the public revenue an allowance to naintain sv 














SS oe 
CENTRAL LIBRARY 


WHAT MAY BE CONSTITUTED WAKF. 215 










x is authorised to set apart land sufficient to pay the 
low — instead of disbursing the expenses periodi- 
ly from m the public treasury. But he cannot make a wakf of 
E ids in favour of his children, even though the ultimate 

on may be reserved for the poor. But he may make a wah 
y object from which benefit accrues to the generality of 
ab * ans. for the Bajt-ul-mál is for the benefit of Moslems 
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CHAPTER VHI. | 
THE MOUKOOF ALAIHIM ; OR, THE OBJECTS OF WAKE, e 
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SECTION I. 
GENERAL OBSERVATIONS. 


Tae subject of this chapter forms by far the most important 
branch of the law relating to waks. ‘In the Mussulman system, 
law and religion are almost synonymous expressions, and are so - 
intermixed with each other that it is wholly impossible to dissociate | 
the one from the other ; in other words, what is religious is jatuk | 
what is lawful is religious.’ 

According to all the schools of Mahommedan Law, a wakf may - 
be created for the benefit of any person or class of persons, or for - | 
any object of piety or charity. It may be for children that are un- = 
born. If the person or object in whose favour it is created is not — 
in existence at the time of the creation of the trust, it will be ap 3 
plied ** for the poor," who are the ultimate recipients of all — Rx 
unless any other object is named. The words “ piety " and “charity” as 
have a much wider signification in Mussulman Law and religio — 
than has hitherto been appreciated. Khair, birr, ihsân, &c., in ani 
‘every purpose which is recognised as good or pious under tl 
Mahommedan usc and the Mahomtogies Law less ; and the te tet, | 
of what is ** good " or “ pious " or * charitable ” is the approve ^ ef ; — 
the Almighty. — * good purpose " (wajjah-ul-Khair) w e | 
God approves, or by which approach (kurbat) is Wo 
Deity, is a fitting perpos for a valid and lawful wakf or dec | 
A provision for one's self, for one’s children, for one o € — i 
good and pious an act as a dedication for the support of the ger 
body of the poor. The principle is founded on the re eli "de 
Islim, and derived from the teachings of the Prophet, — jere- 
S Teiskon of the rule ia a direct ioei * 
 Mussulman r ion. aia 
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—  . Another point worthy of attention in the Mahommedan Law is 
EM every trust for whatever purpose created is really and in fact 
t the benefit of human beings. The religious and legal system 
f Islâm is founded essentially on the service and well-being of 
B en. A dedication may be made for a mosque,—but the 
= osque is intended for human beings to pzay in ; it may be for a 
= school , intended for the instruction of students ; for AAünkühs, 
where a particular class of people congregate for religious exer- 
= = &e. Every object, therefore, is intended for the spiritual, 
re — moral, or material good of human beings. This is the 
meaning of the terse and sententious rule pronounced by the 
: E * tie up the property and leave its usufruct for mankind.” 
A A waky, one made for whatever object, has the effect of ** detaining" 
| the property in the custody of the Almighty, its produce alone 
being applicable for the good of human beings. This is the mean- 
ing of the definition given by the law officers in the case of Moham- 
med Sadik v. Mohammed Ali and others, that wakf implies * the 
B cent of the proprietary right in any article of property 
_ such as lands, tenements, &c., and consecrating it in such manner 
ES to the service of God that 7t may be of benefit to men." This defini- 
tion was not invented by them but borrowed from the law-books, 
: and a must be read with the explanation given in them. 
es Ih the Islamic system there is no such thing as a dedication 
— E olely to the worship of God.” A dedication “solely to the 
== rorship of God” isan unmeaning phrase in Islam. The service of 
= [mana : nd the good of humanity constitute pre-eminently the service 
and ^ v OT: ship of God. Everything which is dedicated to God is in 
— or the good of mankind ; and everything which is dedi- 
ated for the good of human beings, individually or collectively, 
is for th E rice of God. Every pious act is ¿bĝdut, “ the service 
of God oe to provide maintenarce for one's parents, for one's 
h > 's poor relations are acts of ** ¿bâdut.” The essence 
| every wakf is kurbat, approach to the Almighty ; prayers are 
| EA ã sn | and kurbat. 3 


vie e ù w taken in the case of Abdul Gane Kasim v. Ea sj 
E ital à dn — he learned rox enunciated the i 
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somewhat startling proposition that a E in order to be x 
must “ be solely to the worship of God." It is difficult to : 
stand the meaning of this comprehensive dictum. If t 
were correct, a wak to an Zmümbara, to a KAünküh, to a Dargai 
&c., would be invalidated. It is impossible to gather f — 
report upon what basis -the view was founded, for no single orig g-o ; 
nal authority appears to have been cited. As will be seem -— — E 
wards, it is in absolute contravention of the Mussulman Law. y EG 


SECTION II. 
THE CLASSIFICATION OF WAKFS. 


The Mussulman lawyers divide wakfs into three classes, viz— — 
I. Ways for the affluent (Wp) first and then for the indigink = 
II. Ways for the affluent and indigent alike, in other words, |. 
ccakys in the benefit of which both the affluent and the indigent 
are entitled to participate. — 
III. Wakèfs for the poor exclusively. a 4 
All these waks are valid and lawful. The first class includes 
trusts or dedications in favour of individuals, or one's descendants 
or relations, or friends, with the ultimate remainder for the poo! 
either expressly provided at the creation of the trust or c & 
the law. If the reversion is expressly provided forat the time o fo 
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dédication, the wakf is valid without any difference of — at 
if the poor are not mentioned at the time when the — us ES 
stituted, still it is valid and binding according to the : — 
doctrine, the remainder being for the poor by implication of 1 E 
upon the extinction of the people namied. E EM 
The second class includes wak/s in favour of objects in 
of which both rich and poor may participate, e.g., mosques, car iras 
serais, rest-houses, reservoirs, shrines, hospitals, colleges comet 
ries, &c. a = : 
The third class includes wak/s in which the poor a e sole y ur 
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ested, e.g., lungar-khünahs, where the poor alone are fec its a 3 
for distributing doles of food, supplying raiments to o the i 
shrouds for the dead, poor-houses, hospitals for p ipe E 
Dealing first with class L, it may be stated. — h: 
can be validly made in favour of any person o r class of 
subject to the exception —— — — e 
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—— ft ean be made in favour ot— 
= 0° Mussulman or a Zimm?, but not in favour of an alien or 
— harbi (an inhabitant of the Da r-ul- Harb.) 
= Ce Moslem jurists, like the jurists of Christendom until very 
- — receht times, denied*the privilege of the jus gentium to all non- 
Fakes who did not own allegiance to the Moslem Sovereigns. 
0 Bat they were in advance of the Christian jurists in holding that 
(0 ee Mussulman, of whatever country or race, belonged to one 
E - mationality and was entitled accordingly to all the privileges spring- 
—ingtherefrom. Like the Christians, they divided the world into 

EM portions, one the Dar-ul- Harb, the country of warfare, and 
— — the other the Dar-ul-Islam, the country of peace. Juridically, all 
— — Mussulman nations were at peace with each other. As a matter 
= of fact, no Mussulman Sovereign could declare war against another, 

— without first pronouncing him to be a heretic and beyond the 

E of Islam. 
Em. (b) of men as well as women ; 
— (e) of majors as well as minors ; 
— 
— (d) of heirs as well as non-heirs ; 
— (A of one’s descendants, kindred, neighbours, &c ; 
— i of strangers ; 
B. in favour of unborn children ; 
— 0) under the Hanafi Law, in favour of the wåkif himself at 
— first, and then for other objects, in other words, a wákif may 

onstitute himself the first beneficiary of the trust. 

E ultimate reversion may be expressly reserved in these cases Ultimate re- 
for y. specific object of general benevolence, charity or piety, of Mone 
pert us En character, such as a mosque, a madrassa, the roucah 
+ the Imam, an imambara, &c., or for the poor at large. Where 
; 10 s sach express reservation has been made, the law supplies the 
leficie Peres declares that on failure of the primary object of the 
TOM -enure for the benefit of the ultimate recipients of all à i = 
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if and ur (partnership) . . . and its great excellence MEC mm 
es bles cotés to perpetuate good actions," goes on to 2 m 
3s y to define its literal ce and its technical - oe 
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meaning, its essentials, and its rules. Literally it signifies di dete "- n 
. . inlaw . . according to the Disciples, the tying up c of th 
stance of a thing in such a manner that it does not be com "à 
property of any one excepting that of God. ... Andt 
may give the produce to whomsoever he likes, adj — 
it is that though a desire to approach the Deity should fon 
ultimate motive of all — yet, if, yithout such an [imme — 
desire, a person were to dedicate a property in favour of the 
afluent, the wakf would be valid, in the same way as a wakf i | 
favour of the /nd/gent or for the purposes of a mosque, for in g ving 
to the affluent there is as much kurbat as in giving to the Į oor or 
to a mosque, and though the profits may not have been [expre ly] 
given in charity [to the poor] on the extinction of the aff rent, } yet 
it is wakf and will be treated as wakf before their — 
This principle is founded on the reason that the motive in PN | fs 
is to do good to S living in this world and to appr ) ch the 
Almighty in the next.’ EE 
m * ct Nie m And the conditions which are requisite for all acts of 1 10 2 
or generosity are also required for the valid constitution of L 
wakf, that is, freedom, puberty and understanding. Inorder tol be 
operative it must operate at once and not be dependent on a ce 
\ tingency ; for example, if a man were to say * this house à — 
would be wakf for the poor ¿f my son comes le. ' the hous 
not be wakf even if the son:comes back.” M x | i i; 
AN Ba wakf Islâm is not a condition. Consett if th le e wil ri 
make a wakf on his children and his posterity and give itat vim nc 
to the indigent, it is lawful. And it is lawful in such a cas e tc og rive 
| usufruct (conditioned for the indigent) to the poor of bc noth | 
E | and Zimmis. The wükzf may lawfully condition to give 1 the x 1 


3 4À 
LI 


solely to the poor of the Zimmis and in that will be include l th 


ZR EXC E: 
Ez 


and Christians and Magians ; and if he conditions: — i 


x | | body of them should get the produce such special b JO dy will 
Eoo entitled to it.... whatever condition the wükif make s, if i 


—— 


-contrary to the sharaa, will be lawful. And the w —— ay 
whomsoever he likes so long as it is not sinful . * | 
no doubt in this that charity for Zimmis is Kur 


_ necessary in the case of a wakf [in favour of Z fimi 
should be kurbat according to them as well as ue 
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is not valid, for H/ajj is not lawful according to them. But a wakf 
tothe mosque at Jerusalem is valid because both Christians and 
Moslems regard it as holy." 
— Then. after dealing with the terms by which a wakf may be 
— constituted, which I have explained already, the author goes on to 
* ‘Say, “if a man were to say ‘this property of mine is for God’ it is 
_ equivalent to saying ‘it is eadakah-moukoofa. .. . . According 
tothe Disciples wakf means the tying up of property so as to 
s > subject it to the rules governing property belonging to God, and 
accordingly the right of property of the wakif becomes extin- 
guished and it goes to God, and its benefit is applied for His 
creatures. According to ‘ms, it is clear that the right of the 
proprietor becomes extinguished if he ties it up for the good of 
_ God's creatures, for every property belongs always to God, and 
so it is written in the lucid language of Kazi Khan.” In other 
_ words, a dedication or consecration of property, means only its 
— preservation in the custody of God and not to be descendible or 
— aliemble. . . . . “A wakf once made cannot be inherited nor 
Ee nor be given by way of gift is clear from the recorded sayings 
of the Prophet.” 
_ Then, after giving the sayings of the Prophet and the examples 
. of the wakfs created by the early Disciples and Companions, the 
_ sathor states that it is conclusively established that when a wakf is 
once created it is thenceforward absolutely inalienable and non- 
heritable, and neither the ;c?4;£ nor his heirs have any right in or 
title to it, excepting what may have been specially provided for 
Es the usufruct. “Ang like all testamentary dispositions, a 
eed to be operative after the death of the donor may be 
i by him at any time before his death, but if not revoked, it 
I be operative in respect of a third if not assented to by the 


" 


















cep MI we J 


D 


DN 2. 


* A E ding to both Aba Yusuf and Mohammed the proprietary 

Ë the wakif i is extinguished for ever when once the property 

! constituted wakf. According to Aba Yusuf the right 

ished by his merely declaring that he has made a 

rt — and this is also the opinion of the three 
. Sháfei, Mâlik and Ahmed [ibn Hanbal] and of 
y of — because the extinguishment of the right Ca 
/ is like that in emancipation. Mona: — — 
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that the »cà47/^s right becomes extinguished on his consigning the 
property to a mutwalli. . . . The rule laid down by Abt Yusuf 

is most approved by the universality of the learned, and in the 
Kinia it is stated, that decrees are passed in accordance therewith. 
and this is the opinion of the Masha@ikh of Balkh. .... The Mabsit 

has thus answered Mohammed’s objections * Consignment is only 
intended to evidence the fact that the wa@kif has parted with all 
interest in the property ; it is not intended for completing the ias. 
Its object is the protection of the wâkif by his withdrawal. When 
a mutwalli is appointed, it is to show that the wâkif has no further 
interest in it." 

* According to Abii Yusuf the wakf.of mushda is valid. Owing 
to the difference of opinion on the question of consignment, Mo- 
hammed thinks that when a share of property capable of division is 
made wakf, it ought to be divided off. According to Aba Yusuf such 
consignment not being necessary, the wakf of a mush@a becomes 
complete by the mere declaration of the wékif that he constitutes it 
wakf. The opinion of Abà Yusuf has been followed by the jurists 
of Balkh, whilst that of Mohammed by some lawyers of Bohkara-" 

The opinion of Abüà Yusuf, as already stated, is binding on 
the Hanafis of India. And then the author proceeds to lay down 
his own view—* in wakf there is no tamlik or assignment of a right 
of property (to another) so as to require delivery of seisin or consign- 4— 
ment, and therefore without consignment, the right of the wü lif 
becomes extinguished on the declaration." . . . * When the pro 
perty is not capable of partition, both Abü Yusuf and Mohammed 
are agreed in holding the wakf valid without partition." * Whena 
‘piece of land is dedicated as a cemetery or to build a mosque om  — 
it must be divided off from the other property of the wüAf " - - -- 

* If a house be dedicated for the residence of a body of people | 
or for the children and posterity of the w@kif, so long as theyare — | 
in existence, with the condition that on their extinction the — E 
and profits arising therefrom should be given to the poor, the u : 
would be valid, and after the extinction of his posterity the h ou 
will be let out to tenants and the rent received from ec vill | 
expended on the poor. None of the moukoof-alathim ( 
would be entitled to let it. . . . if his dorind i are s 
that the house has not sufficient accommodation for ar 
they may occupy it in rotation." . . . . .. — E t 
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“According to Abii Yusuf the mention of perpetuity or dedi- 
eation to an object of a permanent nature is not necessary to 
constitute a valid wakf, for the words wakf and sadakah, either con- 
janctively or separately, convey the meaning of perpetuity . . . - 
In the Barámika* it is stated that according to Aba& Yusuf when a 
wakf is made in favour of specific individuals, on their extinction, 
the profits of the wakf will be applied to the poor." . . . . .. 

“A large number of the Companions of the Prophet (may God's 
blessing be with him), made zwak/s; and an authentic account of such 
wak?s made by men and women, I have given already.* And the 
sanads (authorities) thereof are given in Khassâf Among these, 
which we regard as sanad (authority for our rules), are the wak/s 
of [the Caliph] Omar (may God be pleased with him) of his land 
called Samagh at Khaibar; . . . . that created by Zobair bin 
Awwam for (the support of) his daughter who had been divorced 
[by her husband] ; the wakf of Osman bin Arkam Makhzümi on 
his children and descendants of his house called Dar-ul-Islam at 
Safa (near Mecca,) where the Prophet used to preach Islam and 
where many of the disciples (among them Omar) accepted the 
Faith . . . . Baihaki in his AA‘/afi@t has stated upon the authority 
of Abi Bakr Obaidullah bin Zubair al-Humaidi that [the Caliph] 
4ba Bakr had a house in Mecca which he made wakf of in favour 
of his children, and that it is still in existence . . . . . And Saad 
ibn Wakkás made a »a£f£ of his houses in Medina and in Egypt in 
favour of his children and that wakf is still in existence ; and [the 
Caliph] Osmán made a wakf of his lands on his descendants and that 
wak? also is still continuing." 

Then, after stating that all articles which form the lawful subjects ' 
of daily transactions between individuals may be validly dedicat- 
ed according to the received doctrine, in which the other ** Imáms 





* See ante, p. 

* The author mentions them, begining with this remark :—*'* In the traditions 
there are repeated statements about them, and all the Disciples, the Tábiins and 
their successors have always acted in conformity with them; and of these are 
the wakf of the Prophet (God's blessing, &c)., [the Caliphs] Aba Bakr, Omar, 
Osman, and Ali, of Zobair, of Muâz ibn Jabal, of Zaid ibn Thábit, of Ayesha 
(the daughter of Aba Bakr), of her sister Asma, of Umm Sulma, of Umm 
_ Habiba, of Safiya, of Sand ibn Wakkas, of Khálid bin Walid, of Jábir bin 


Pare of Okba bin Aamir. of Abdullah bin Zubair (may God be pleased 
. with them ali.") x 





‘ts 
"4 









































224 THE HANAFI LAW RELATINO TO WAKF OR TRUSTS. 


e 2m É- —— 


are agreed," and giving the opinion of Ansári on the sil ject (d 
a wakf of moveables, the author proceeds to state, “according to o Ab 
Yusuf, the wükzf may lawfully retain the governance of the trast t 
"or reserve the profits for him self during his ive. These two sub * 
have been fully dealt with by Kudüri. . . . The Jurists A hmed, 
Ibn-i-Abà Laila, Ibn Shabarna, Zuhri std: — agree with A Aba 
Yusuf. . . . Mohammed holds a contrary opinion. .. . — 
Yusuf bases his rule upon the practice and recorded precep 
the Prophet himself, who used to participate in (Zt. cst odd il 


the produce of the lands dedicated by him. . .... . . Another 


Fi PE 
proof in support of Abü Yusuf's rule is that the meaning of u "ak 5 
is to extinguish the right of property in one's self and consi p 


it to the custody of God. Therefore, when a person reserves he -— 


et 


whole or a portion of the profits for himself, . . . it does noi "me 
terfere with the consecration, for that also implies the approval 
of the Almighty and is lawful. Nor is the providing of subsisten : 
for one's self contrary toit. For example, if a man were to dedicate 
a caravanserai and make a condition that he may rest in it, 0 
a cistern, and condition that he should take water from i 
| a cemetery, and say that he may be buried there, all this wor 
be lawful. [Further] our Prophet (may the blessings of 6 es 
with him) has declared that a man making a provision f — 
(future) subsistence is doing a pious act and giving charity. ius 
Fladis has been substantially handed down by a — nu nber ot 
people] and is authentic, and Ibn Maja reports from Mil M 
Maadi Karib that the Prophet declared that no gain s al man - B: 
meritorious as that which is earned by the labour of hist ands, a 
his or her making a provision for the maintenance and s sup] 
ef himself, his family and his dependants, is sadakah. 
Nisài from Bakia and he from Buhair has given the sai 
in these words:—** Whatever thou providest for thyself isa s 
Ibn Haban in his Sahih states that Abû Said reports from the Pr d 
that any one who acquires property in a lawful manne d s 
vides therewith a subsistence for himself and for 
of God or clothes himself and them out of it — 
of the Lord. . . . . And Dar-Kûtni reports fro 
Prophet (may God" s blessings be with him) de 
providing subsistence for —— and his children a 


and for the maintenance of his and their position : i gi givir — 
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— P de way of God. . . .. Tibrani has reported from Imama that 
— —  fhe Prophet of God declared that a man making a provision for his 
— — [own] maintenance or that of his wife, his family or children, is giv- 
ing sadakah. And in the Sahih of Muslim it is stated front Jabir , 
that the Prophet told a man to make a beginning with himself and 
give the remainder to his family. All these traditions support Aba 
Yusufs rule. And Sadr-ush-Shahid has laid down that decisions 
are passed according to Abü Yusuf rule,...... and we all decide 
according to that rule. And the Mashaikh of Balkh have adopted 
the same. And it is also approved in the Hedaya, as is evident — & 
from the author mentioning the opinion of Abü Yasuf at the 
end, though he does not deal with it in detail."! 
Similarly, in the Chapter “ On the wakf of a man on himself, his —* Kazt 
children, his kindred, or his neighbours " in the Fatdwa Kazi” ris 
Khan, the authority of which cannot be disputed, the principle is , 
stated thus, “says Fakih Abû Jaafar (may the mercy of God, be 2 
with him), if a person were to make a sadakah wakf on-himself 
on condition that he should eat the whole or part (of the income) 
during his lifetime, it is valid according to Abü Yusuf, and the 
Masháikh of Balkh (may the peace, &c.) have adopted his rule and ~ 
have held that both the wakf and the condition are valid, and as 
 Sadr-ush-Shahid has laid down e decrees should be passed 
_ according to the rule of Abû Yusuf.” 
Again, “a person makes a wakf for the poor and conditions 
— the entire [produce] will be for him, and says that it will be 
—o dhwful for him to eat out of it, Aba Bakr Askaf holds such [wakf ] 
— tobe valid.” 
— further * 
er “if a man were to say * I have made this »a£f on 
fy it is valid — to Abi Yusuf, and on his death it 
ul Ibe for the poor.” : : 
— 


* 











ae mentioning the opinion of Abfi Hanifa and Mohammed; Fath-ul- 
+ Vol. II, p. 630—638 (^). For the conditions the wakif may lawfully | 
— n his favour, see post. E 
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“Or if he were to make a wakf on ‘the mothers of his children 
it would be as valid as the wakf on himself." ic 

And again, ** Ansári has stated in his work on Wa£f that when a 
person constitutes a wakf in the following terms— This my land 
is wały for the sake of God in perpetuity and its produce will be 
applied to my uses as, long as I live, and adds nothing further 
itis valid ; and when he dies, its benefit will go to the poor." 

The same principle is laid down in the Radd-ul-Muhtâr in these 
terms :—** If a person were to make a wakf and reserve the pro 
duce or the governance of the trust for himself, it would be valid 
according to Abü Yusuf, and on that is the Fatwa,” that is, deci" 
sions are passed in accordance with that rule. ** And that is the 
opinion of Sadr-ush-Shahid, and it is the authority among test 
writers, and the same has been preferred by the author of the 
Fath [-ul-Kadir], and has been adopted by all the jurists of Balkh. 
And in the Bahr [-ur-Rák] it is stated from the Z7áwi that this rule 
been adopted for the Fatwa, &e.” 1 

“ When a man,” says the Alamgiri quoting the Zakhira, “has made 
a wakf of land or something else with a condition, that the whole 
or a part of it shall be for himself while he lives and after him for 
the poor, the wak/is valid according to Abü Yusuf, and the Shaikhs 
of Balkh have adopted his opinion and ruled accordingly, and the 
Fatwa is in conformity with that opinion as an inducement to the 
making ot wak/s. There are several ways in which this may be 
done, as for instance, by a person saying ‘on condition that he 
wiH pay my debts out of the produce, or *when death happens 
to me, if I should be in debt, that he will begin with the payment - 
of my debts,’ or * when death happens to such an one, meaning the = 
wükif, take every year one-tenth share of the produce and apply = 


it to the performance of the hajj or pilgrimage to Mecca on his - = 
account or on the expiation of his vows and so-and-so” (namng —— 


something) ; or ‘take every year out of this sadakah so many dr — 
and expend them in such a manner and the remainder on — 
ssh Ale , ir ke dagi) Syy P cà als Juj“ — E 
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I 2 cases the wakf is lawful. And if the appropriator were 
ay “This is a sadakah-moukoofa to Almighty God, [and the 
| | pass its produce to me while I live,’ without adding 
nyth —— it would be lawful, and after bis death, the benefit 
vill g. ge is the poor. So also if he should say, * This my land is a Wakfin favour 


pora 


lakah- jukoofa, he (meaning the mutwalli) will pass the produce e 


Hine while I live, then after me to my child and my child's child 
1 r nasl for ever, while there are any and when they cease, 
le indigent This is lawful. So also if he should make it a 
; “That he may maintain himself and his ehild and pay 
is debts out of the produce and that when death happens to him 
th * oduce of the estate is for such an one, the son of such an 
» and his child and child’¢ child and his nasl? Or, if he should 
bin by y saying *for such an one and then for himself, it would 
as conditioned, the putting himself, first or last, says 
. making no difference. A person makes an appropriation 
: cdm with a condition * that he may eat and feed others (out 
its produce) so long as he lives and that after his death it is to be 
ex child and in like manner to his child's child for ever while 
lere an re any descendants,’ the wakf is lawful with such a condition."! 
lso in the Ramz-ul-Hakaik, ** If the wakif reserves the pro- E 
f the wakf for himself, that is, if he makes it a condition in 

= wol fnamah that during his lifetime the produce should be applied 

far kis be nefit, and after his death to the benefit of so-and-so or 

any speci ic object, such a wakf is valid according to Abii Yusuf à 

id the Masha@ikh (jurists) of Balkh are in accord therewith, &c.^'? 

: — iwa Alamgiri the section dealing with this —— 
Seetion ll on wakfs on one's self, and on one's chil- 
endants :—A man says, ‘This land of mine is a sadakah- — * 
fa X myself, that wakf is valid by consensus, so in the 
b. * (-Muftiin. Or, he says ‘this land is ped for myself and 
me on so- -and-so, and after him for the poor, sueh a wakf is 


E 


A— 


a Ala k mgiri, Vol. II, p. 495; I have omitted the amr cited, 
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valid according to Abü Yusuf, so in the Hawi. Or,“ —— 
for so-and-so, and then for me, or for me and after nie Tori 
or for my slaves and after them for so-and-so,’ it is — 
to the most approved authorities, so in the Ghyésia.~”* 
Similarly, in the GAd@it-ul-Bayan :— = | 
* And if a man reserve the income of the wakf fot himsel 
the governance thereof, it is valid according to Aba Yus uf. Y 
Ulul walji has stated in his Fatâwa that the jurists « ; Balk 
have accepted the rule laid down by Aba Yusuf; and $ va 
Shahid also decided in accordance therewith......* « Therefo e, if | 
conditioned the whole for unc during his lifetime au | | al erit 
for the poor, it will be valid.’ — 





And the 7as-hi! lays down the principle in the same = — 
* Abü Yusuf has held it lawful for the wâkif to make a ier ) 
that the profits either in whole or in part should be — 
his life, and on this is the Fatwa ; and the Prophet (may the b » 
&c.), used to eat himself out of — wakf, but the wakif cannot 
any share therefrom (/ét. eat therefrom) unless he so conditi ons. 3 
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* Fatawa Alamgiri, Vol. II, p. 471. Comp. Baillie's Di.est (Second Ed.).. e 
“< There is a passage, ‘‘says the author of the Haas ae E in Ki 
Khan, to the effect that ‘when a person makes a wakf on bimself and anoth 


the wakf so far as regards that person will be valid and not with reference 
himself ; ard if he says that that person shall take after bim, the w b u 
would be void.  '''This statement," continues the author of taa 
AMuhtür, “is founded upon weak authority, and is evidently an in ter olati 
fact it is not recognised as law, and so it is stated in the Ba — 
Radd-ul-Muhtar, Voi. III, p. 698. ; 3 m e 
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So the Wajiz-ul-Muhit : —** According to Abii Yusuf no such 
conditions (as are required by Aba Hanifa or Mohammed), is ne- 
cessary, so that if a person makes a wakf for himself, or for his 
saves who have borne him children, or for his own children, or 
makes a wakf of mushüa, it is lawful. ! 

The rule laid down by Aba Yusuf was” recognised as the law 
in force among the Hanafis "in the case of Doe dem Jaun Beebee v. 
Abdollah Barber. ? 

The Shiahs and the Sháfeis differ from the Hanafis on this point. 
According to the recognised and accepted Hanafi doctrine, the wakif 
may reserve the entire produce of the wakf property for his bene- 
fit during his lifetime, may in fact constitute himself the primary 
beneficiary of the trust. According to the Shiahs and Sháfeis, the 
wakif can, if he is the mutwalli, receive the allowance reserved for 
the trustee. Mohammed agrees with the Shiahs and Shafeis in 
holding that the wakif cannot reserve for himself the entire produce 
of the wakf during his lifetime. 

But as regards the lawfulness of wakfs in favour of one’s descen- 
dants there is absolutely no difference of opinion. All the schools 
and all the jurists recognise the validity of such wakfs. The Radd- 
ul-Muhtür is so explicit on this point, that the only wonder is that 
the Courts of Justice should have been misled into a notion that a 
wakf in favour of one's descendants is invalid under the Mahom- 
medan Law. : 

“It is lawful to reserve the produce of the wakf for one's self 
according to Abü Yusuf ; the words thereafter and thereafter which 
the wif mentions has no connection with the present discussion ; 
for example, if a person makes a wakf on himself and thereafter 
on his children and thereafter on their children, there is no differ- 
ence as to the validity of this wakf on such children; whatever 
difference there is refers to the reservation by the wa&kif of the 
Whole of the produce for himself during life, but none as 
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to the lawfulness of the dedication in favour of the : 
children.” 

This was indited in the middle of the 17th century. 1 
author of the Majmaa - ul - Anhar, writing at the end of - 
century, states in positive terms that the principle is — ged | 
by all the schools and sects. He lays down emphatically that * * ie . 
is no difference if a person condition the profits of a wakf f : 
children, and, accordingly, in such a wakf male and female [chi 
dren] will take together, unless he condition for the male : = 
From the time of the Founder of Islam, until the present day, this 


—— — 





has been the acknowledged rule of law among Muss : 
As pointed out in the Radd -ul-MuAtar there is absolutely — 
question about the lawfulness of wak/s in favour of one's children. | == 
Whatever difference of opinion exists among the several schools — 
or between Abüà Yusuf and Mahommed, relates to the reservationby —— 
the wikif of the income of the wakf for himself during his lifetin — 
I have already given some of the texts in which the validity : of = 
wakfs in favour of the wâkif s descendants is recognised. I — = 
proceed to give the rule as laid down in the leading authorities. . — 
special chapter is devoted in every law-work to the subject — = 
wakfs. : | E a — 
In the Wajzz-ul- Muhit it runs thus :— | s 
* Chapter relating to a wakf on one's children and his m 
(descendants) and thereafter on the poor.” 
In the Zatáwa Alamgiri it is headed thus :—** Second £ — 
relating to wakfs on one’s self, on one’s children, and on his ; * E 
In the Zadd-ul-MuAtür, it runs thus :—** Section relatir 
that pertains to wak/s in favour of one's children." 
And similarly in every other law-work. | 
According to Zailye, one of the greatest of Hanafi j 
whose authority is recognised as undisputable throughout th the 
world, ** if a man constitute a wakf with these words, = = Lr | 
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isa sadakah-moukoofa for my children or my nas! (descendants), it is 
valid according to both Aba Yusuf and Mohammed. for the men- 
tion of the word sadakah [according to Mohammed] shows that the 
wakf is perpetual, and that on the extinction of his children, it 
would go to the poor who never fail. But if he said * this my land 
is moukoofa on my children or nasl, the eifect would be the same 
according to Abû Yusuf and /A/s is correct." * 

The passage in the Fath-ul-Kadir, dealing with the subject, has 
been already given, but it may be quoted again with advantage here. 

“Islam,” says the author, **is not among the conditions of wakf ;” 
in other words, it is not necessary that the object in whose favour the 
wakf is made should be a Moslem nor that the w@s7f should belong 
to the faith of Islâm : and then the author proceeds to state the 
rule as follows, “so if a man were to constitute a wakf for his 
children and his nas? (posterity), and destine it after them for the 
poor, that will be lawful." ? f 

In the Sir@j-ul-Wahaj it is taken for granted that a wakf in 
favour of the »2£7/^s children and thereafter in favour of the poor 
is valid — And according to the Wakat? if a man were to 
make a wakf of his land in favour of his children and after them 
destine it for the poor, and some of the children die, the [proceeds 
of the] wakf would be applied to the survivors of the children, and 
when they [all] die, the wakf will be expended towards the poor." * 

In the Wajiz-ul-Muhit the principle is laid down in similar 
terms :—‘* Chapter relating to Wakfs in favour of one’s children 
and nas! and then on the poor,”—‘‘ where a person makes a 
mkf on his aula@d (children), all his own children and the 
children of his sons* will be included therein ; but there are two 
opinions regarding the inclusion of the children of daughters 





* Mss. copy belonging to the Patna Anglo-Oriental Library. 
aS au, te sd WS, 35 ^e ALS —— 
*A work of great authority among the — cores Dig., — 
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. . . and when a man makes a wakf of his land on his avlad  — — 


(Ghildreny and then on the poor, upon the death of any one of the — 
children the interest would devolve upon the survivors, and upon the 
extinction of all of them, the wakf would be applied for the poor. 

This is different from the case of a wakf on so-and-so and se - 
and-so, naming them specifically among his (the wâkif s) children, 
and then on the poor, in such a case upon the death of any of the 


specific individuals so named, the share of such deceased would be ~ 


for the poor, &c.”' Here it is assumed that a wakf in favour of 
children with an ultimate reversion in favour of the poor is valid. 
But the Fat@ira Küzi Khan is conclusive on the point :— 





* And Khassáf? has laid down that when a man makes a wakf 


in these terms, ‘this is my land is a sadakah-moukoofa or moukoofa 
and its produce will remain current for me so long as I live, and 
after me it will be for my children and children’s children and 
their descendants in perpetuity so long as my posterity exists, and | 


on their extinction, it will be for the poor,’ it is lawful.”* 
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2 Of Kbassaf, the author of the Radd-ul-Muhtdr speaks thus—'' K 


is an Imám, whose worth has been testified to by Shams-ul- Aimma B: Is ni, 3 * 
has declared that Khassáf's views are adopted everywhere; " x 
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Ext. 


E the Hawi, as already stated, a work of great authority, fre- 
ly referred to in the Fat@iwa Kazi Khan and the Fatdwa 
4 ri, the principle is thus stated.—‘‘ If a person make a wakf 
ES of land or garden on the condition that should he be 
in z we of the income, it should be applied to meet his wants. 
"nd wil be valid with the condition-; or, if he reserves the 
m ire produce or the governance for himself, it would be lawful; 


simi arly, if he makes a wakf with the condition that so long as 


— 


— 
he is alive he shall eat out of it and feed others therewith, and — 


E his death, his children will have the same power and after 
| 1 his children’s children in perpetuity so long as his posterity 
E asts, wes that they should eat of the same and feed others too, this 
_ wakf is valid with the condition. This is according to Abà Yusuf 
a it is authoritative and the Fatwa is thereon." 
E — “Ifa person says ‘this land of mine is dedicated for me, Hillál 
«Says it would not be valid, but all the [other] jurists hold that 
EC according to Aba Yusuf it would be valid, and the Mashatkh of 
— Balkh have adopted this rule of Abü Yusuf. And they have 
E laid down that both wakf and condition are valid; and Sadr-ush- 
Shahid has held that . . . the? Fatwa is on the rule of Aba 


And if the wAakif were to say ‘this land of mine is a mou- 


Son a 7 2 
= T € l 7 a 
fe 


+ 


.— Koofc — so long as I am alive the produce is for me, and on 
my death for my children, and my children’s children and their 
(ope sterity so long as — of them exists, and on their extinction, 
= it will be for iho poor, such wakf is — E 
ES | In the Fat@wa’l Ankirawia. the principle is laid down thus: 
: Sa"Q. What is the rule in a case where a man makes a wakf in 
the > terms, this my land is a sadakah-moukoojaąa on my child and 
m) TA child and their children ?” 
* — — and it will be applied to all,of them.” 
eget ould its produce be given to others lower in degree?” 
Yes, because such a dedication amounts to a dedication for 
es : cendan mts so dong as his nasl (posterity or line) exists, and 
three generations (lit., wombs) are mentioned, and whenever 
"e scs ations are mentioned, the right GETREIDE is that the 


- E 
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Be it noted that as the word sadakah is used here in conjunction 
with the word wakf, and accordingly the wakf is valid by consensus, 
though the poor are not mentioned as the recipients of the usufruet 
upon the possible contingency of the wâkif s posterity becoming 
extinct; for, as stated already, according to Mohammed the word 
sadakah implies a dedication to the poor. Nor is there any difference 
of opinion where the word sadakah is not used, but the poor are ex- 
pressly mentioned. According to Abü Yusuf, however, the use 
of the word sadakah is wholly immaterial ; and in the above case, 
even if the word had not been used, the dedication would have 
been perfectly valid.! 

And in the .Jouharat-un-Nayeréh, there occurs the followmg 
passage: “When a man makes a wakf in these terms, ‘this land 
of mine is for ever a sadakah or wakf for the sake of God for my 
children, then upon their extinction, the poor will become en- 
titled to its produce." Here it will be noticed, there is nothing 
certain as to the time when the children will become extinct, and 
yet the wakf is held to be valid. 

In the Ramz-ul-Hakaik of Alliamah Aini, the following passage is 
in regard to the same principle :— ** If a wakif constitute the pro- 
ceeds of the wakf for his benefit, that is, if it be written in the deed 
of wakf in this way, that the income of the wakf should be ap 
plied to his benefit (during his life) and after his death to so-and- 
so, or any specified object, such a wakf is valid according to 
Abt Yusuf... .. and the Jurists of Balkh have decided im 
accordance therewith. . . . And Abü Yusuf bases his rule on the 
practice of the Prophet who used to eat out of his wakfs. There 
is no mention of children here, but there is no restriction what- 
soever ; the word jzAat including a dedication in favour ak one's. 
posterity. | 

In the Fatáwa S Ln the principle is laid down m simis. i 
terms. á 

First of all, ** everything that is said in respect of a — = 
favour of one's own children, applies to a wakf in favour of - 
other’s children.”? So that there is no distinction bataan = * E 
dity or construction of a wakf in favour of one's children, a S 
that in favour of strangers. S 










i XPUPWEdHaAq; 2 Futáwa Alamgiri, Vol. I, p. S — 2 
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“When a man has made a wakf of his land in favour of his 
children and after them on the poor, the child [or children] who 
may be in existence at the time the produce comes into existence 
will take it. whether he was born at the time of the wakf or 
thereafter." * 

"And in like manner if he said, ‘on my child and what child 
may be born to me and when they fail, upon the poor Ne ey ARN 
such a case the wakf is valid." * 

* And if a man should say, * I have made a wakf on my children,’ 
males and females are included in its benefit." 

“If a man were to say *[this my land]. is a wakf on my child, 
and child of my child, and child of the child of my child, men- 
tioning three generations, the income is to be spent upon his 
descendants for ever so long as there are any, and is not to be 
applied to the poor; while one remains the wakf is for him 
for her] unto the very lowest of the descendants,—the nearer 
and more remote being equal [in the distribution of the produce}, 
unless the waékif declared in making the wakf that the ‘nearer 
Was nearer’ or said, ‘on my child and then after them on the 
child of my child, or said, ‘generation after generation’ when a 
beginning must be made with them with whom the wáåk¿f had 
begun." 3 

* If a man were to say, ‘This my land is a wakf on my child and 
my nasi (posterity), the wakf is valid."'* = 
: So also in the Ha@ir7,* ** If a man were to make a wakf condition- 
mg that a portion of the income of the wakf should be expended 
on his needs, the wakf is valid, and so is the condition. So also if 
he were to constitute the entire income for himself, together with 
the governance thereof, it is lawful....So also if he were to declare 
that his children and children's children so long as any of the 
Progeny exist will eat out of the wakf, the wakf is valid with the 
tondition ; and the Fatica is thereon." ° 





: Fatiwa Alamgiri, Vol. II, p. 471. ? Ibid. 

A Ibid, p. 474; Futh-ul-Kadir, Vol. lI, p. 643 (5). Comp. Baillie's Dig. 
,  VInÀ EA.), p. 577. 

: * Fatüwa Alamgiri, Vol. II, p. 475. 

. *Beeante, p. 1:7, note 4. 

2 This is from the Futa@wa Alamgiri, see also ante, p. 233. 


-r 


— 


En — is not intended to have — effect | 


~ 33 LIA - 
SERT. 
> — Rx 

































CENTRAL TIBRARY J— 


236 THE HANAFI LAW RELATING TO WAKF OR TRUSTS. TA. 


The Majmaa-ul-Anhar written towards the close of the ` 
century thus sums up the result of the authorities :—A calf in 
favour of one’s self is valid according to Abüà Yusuf, and on. sm 
the Fatwa (in other words, this is the law). <A wakf in favor ve x 
one's children and nasl with the ultimate benefit for the poor — = 
case of the failure of tlie wa&kif’s nasl is valid by consensus. If € | 
poor are not mentioned, but the word sadakah is used with the term — 
wakf, it is valid both according to Abii Yusuf and Mohammed and = | 
on the extinction of the wâkif`s descendants it would be for ec 
poor. Evenif the poor are not mentioned and the word sadakah is — 
not used, the wakf is valid according to Abüà Yusuf, and its produce — 
on the extinction of the wa@kif’s nasl or posterity will be spent on 
the poor, and on this is the Fatwa. E 

With all these authorities clearly and in explicit terms layi = 
down the undisputed and recognised law on the subject, it does seem 
strange that the Courts of Justice in this country should have taken -— 
such a totally different view. The latest case on the point decided — 
by the Caleutta High Court! enunciates a somewhat startling — 
proposition for which there does not appear to be any warrant d 4 
the Mahommedan Law. It says that ** a dedication must not depend — A 
upon an uncertain contingency, such as the possible extinction di alt 
the family, has recently been well laid down by the Madras High | 
Court in Pathu Kutu v. Anathalakutu." ? Speaking with the p 
foundest respect, this dictum seems to S based on an e neon 


apprehension of the Mussulman Law. A wakf dependant for its 
operation upon the happening of a contingency is undoub * * 


held to be invalid. Examples of such contingent wak/s are- 
in the law-books, and the smallest reference to any treatise w 
show what is meant by this rule. For example, if a man w 
say, “if my son arrives to-morrow, or if my ship ar a 
Basra on Friday next, this house of mine will become u 
operation of this dedication is dependant on the hap * ng 
contingency which may or may not happen ; the son 1 Y y: irr 
to-morrrow or may not ; the ship may arrive on E 


z Rasamaya Dhur Chowdhry v. Abul Fata Mohammed 1 tak, T. r 
p. 178. AN E Ach 
x This case has nbsolutely no bearing on the point in is 
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LES A - 
< ~ 


— — of which it is made dependant, has actually 


— but as its happening is wholly uncertain and con- 


+a “he wakf is held to be invalid, for it is one of the 


— ions of a wakf inter vivos that it should be immediately 
— p rative in favour of some object not deemed sinful under the 
= ah mmedan Law ; or if it is testamentary, it should be similarly 
- epei rat ive upon the death of the wâkzžf. 

Ee t is difficult to understand what bearing this rule has upon a 


$ wal f in favour of one’s descendants. A provision for one’s children 
H an i descendants— nay, for one's self—is regarded asa pious duty 
an urbat). The mention of the poor is required by Mohammed (not 


by 3j Aba "Yusuf * with whom is the Fatwa”) not to give validity to 
jus. = the wakf but to ensure perpetuity ; and as human beings are liable 
: > become extinct and as a wakf must be a permanent dedication, 
2 loh nmed required that the poor should be —— ** named," 

E IE "implied " by the use of the word **sadakaAh." Aba Yusuf 
held that whether the poor were named or not, or whether the 
E wen ' *sadakbah" was used or not, the word wakf implied perpe- 
RS em and therefore unless some other object was named, on failure 
— C —— posterity, the income would be applied for the poor. 
— ‘There is no question about the validity of the wakf; the mention 
of the poor does not make the wakf per se more or less valid ; it 
Api d perpetuity insisted upon in the law. The view ——— 
— Court in the case above referred to is evidently founded, 

upon a misapprehension of the law relating to contingent 
. and secondly, upon the notion that the ultimate dedication 
e poor was the real dedication. There is no indication how- 
in a judgment of the authority upon which this notion is 


wy 
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- to understand the nature of the conflict between this  . 

= -the principles of Mahommedan Law, it is necessary 
— — of the case as appearing in the authorized report. 

= — deed dated the 21st of December 1868, duly registered 
FE ae ing to be a deed of wakfnamah, two brothers named 
pe ceca y. Abul Hossein Mohammed Abdur Rahman, and Abu. 


um xd Abdul Kadir made a settlement of all their immove— 


E j 
"4 


prop: vertie —— following terms :— xS 
oF perpetua ‘the names « of our father and forefathers and for pro- | 
: erties, pm eto Saniya to the — and NE. s Get 
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amd relying upon the bounty of Providence, and being in possession of sound = 
health of body and mind as enjoined in the Mahommedan Law and fully capable 
of performing and observing all the religious rites and ceremonies, and of our 
own free will and accord and without reluctance or compulsion, v ake this: 
permanent endowment (ret) of all our shares and rights in the immoveable — 
properties, that is all our pergunnahs, zemindaris, talook, segas, rent-free lands, 
and all ancestral and self-acquirel properties such as purchased at private oct 
auetion-sale, and all properties, either standing in our own names or in the 
names of others, ard all our rights and interest in connection with the 

that are in our possession and enjoyment, for the benefit of our sons and children ES 
and the members ef onr family from generation fo generation, aud 3n thee 
absence fer the ben-fit of the poor and beggars and widows and orphans. We * 
two brothers take upon ourselves the management and supervision of the — 5 
same in the capacity of mwtrcrellis for such time as we may live, and as mui E 
wallis we enjoy all rights and interest in the wakf properties" * * * * = = 
We shall deal in the following way with the net profit that will come to our 
hands If it be necessary to bring any suit or put in any answer or objection 3 
or claim in respect of these wekf properties or the profits, etc., of the sameim 
the Civil Courts* * * * * = >= = then we, the muttcailizr, shall dothose 
acts according to the laws and rules for the time being, and we shall pay the 
expenses for the same from the profits of the waf properties. In order to 
maintain the name and prestige of our family. we, the mufwadlis, shall make 
reasonable and suitable expenses according to our means and position in life. 
We shall, according to our choice, fix allowance: for the support and main- 
tenance of the persons who are now living or may be born afterwards for 
whose benefit the wef is made, and we shall pay the same to them every 
month, and also the expenses of their marriage and the mourning ceremonies 
wheuever they may be required. It will be competent for us, the mutralla 
and onr successor m wfuwcilis to enhance or reduce the allowances of the persons 
who are now living or who may hereafter be born for whose benefit the wakf — 
is made, in consideration of course of their position and circumstances and E 
the state of the income of the wakf properties * * * = = to use the EB. 
wakf properties as security and grant putri and dwrputni and permanent and S 
temporary ijarcs settlements, and to purchase some other properties with the — 
money to be received as — for the aforesaid settlements, and to exchange 
any of the lands in this wak/ with some other lands or to include the — = 
acquired by purchase or in change in the wakf, to spend the profit of thes a 
towards the expenses of the wakf and keep the surplus profit in stock in — 
sakeil, and to try to increase the wakf properties and the amount in € E : = 
Whatever properties may be acquired by us the mwtiwallis or our st t 
wallis after execution of this document shall be in this way — . e = = 
- - - + - - - > =` + ye - -= - None of the persons for w ‘hos | bene- > 
fit the wakf is made shall be able to make any claim perros — 
wakf properties or to sell or mortgage or to make any gift of pic ywan 
and the allowance shall not be attached and sold in —— 
decree against any of those persors because the wakf prop rt 
settled only for the support of our sons, — "E 
generation. It will not be competent for any of the p 
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Af is made to call upon the m»fwelli or mntiwallis to submit any accounts 


= im respect of the wees properties, or to bring any suit in any Court against the 


— x - mmtwalli or —— for increasing his —— or for taking — of 


— 


— tis brought it will be rejected by the Court, but it will be competent for 
— any of the persons for whose benefit the waf is made to ask the mutwailis for 
— dnereasing his allowance or for any occasional expenses and if the mxtwailis are 
satisfied that he is actually in need or want, then the mutwallis will increase his 
ELI meet his demands. “The principal object of this wakf is that there 
—À no loss to the properties, and that the profits of these properties be ap- 
_ propriated towards the maintenance of the name of the family and the support 

— — wfthe persons for whose benefit the sca Lf is made. * * === > * Beit 
| 4 known here that up to the time of executing the document we are not indebted 
= toany one, that, without keeping in our possession even a very small portion 
_ ef the properties that are in our possession, we make a permanent wakf of all 
— our properties and take in our possession and custody the documents and other 
Papers in connection with the wakf properties that will furnish sufficient in- 
= formation and description regarding the wakf properties, and so no schedule 
— == thereof is given below.” 

‘The terms of the deed showed an absolute and immediate dedica- 
— tion of the properties. 

. — «he deed also contained provisions regarding the appointment 
— — mutwallis, and for the appointment of any of the settlors’ 
; me descendants as muficalls. 

After the execution of this deed, Abdur Rahman and Abdul 
— Kadir dealt with the properties as wakf properties. They held 
NS out as muticallis, and for some years described themselves 
oF š such in collection and other papers connected with the manage- 
ment of the properties. In 1281 (1874) Abdur Rahman was in 
= “difica des; and on 13th Kartick 1281 F.S. (7th November 1874), 
| * ated an 7jara putta for Rs. 4,200 per annum of his share 
EE he ] properties in favour of his brother, Abdul Kadir, and Abdul 
aS ik executed a kabuliat or counterpart thereof in favour of 
v r Rahman on 12th Joiste 1232 F. S. (Ist June 1875). Both 

suo: eus were duly registered, and in them the two brothers 
ec I that by reason of their necessities they had revoked the 
ot de 2E December 1868, which under the Mussulman Law 
a had absolutely no power to do. ; 
12; 88 (1 1881) Abdur Rahman and Abdul Kadir made a formal 
of all the wakf properties. In this deed of partition, 
hw: =" on 27th Bhadro 1288 F. S. (11th — 
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invalid. as the wakfnamah did not contain the word adakah ¢ 


— TS i 
~ [e 


charitv, and was not made according to the provisions | — 
Mahommedan Law.! After the execution of the deed of E or 
Abdul Kadir and Abdur Rahman each dealt with his sl re as. 


- - — 
exclusively his own. And Abdur Rahman, who had now »ecome 
heavily involved, mortgaged and alienated several parcels of ihe — 

- He 
property. If the eaf was, in its inception, valid, none of t 


acts, which amounted to misfeasance on the part of the rust € 
could affect the validity of the dedication or of the trusts of t 
deed. = E: 
On the 6th March 1888, Abdul Fata Mohammed — 
behalf of himself and his minor brothers, the sons of Abdur — à 
man. instituted this suit as beneficiaries under the wakf, è inter alia — 
to have it declared that all the properties were wakf, to recover 

from the transferees the properties alienated by their father, Abdur 


— — 


D 


Rahman (defendant No. 1), and to have him removed from dec : 


post of mufrralil. e 


ny : 
9 


The material issues in the case were the following :— 
11t5.— Whether the wakf deed propounded by the plaintiffs w 
valid? If so, what relief the said plaintiffs were entitled to? - >S 
12th.— Whether the wakf deed in dispute was bad in law, fraud - 
lent and collusive and whether it was ever acted upon ? x = 2 
13th. Whether the disputed wakf was cancelled by the su 
sequent acts and conduct of the defendants Nos. 1 and 2? — 
The Subordinate Judge found that Abdur Rahman and. soa 
Kadir had executed the wakfnamah ; that at the time of i = 
cution they were joint-owners in possession of the wakf p pro pertie 
that they were free from debt, sound in mind and body, x — nd h 
of their own accord and free will and in good faith — t 
for the purpose of dedicating their properties to the oT 
God ; that after the execution of the deed they had z 
wallis, supported the beneficiaries, kept up a Madras ars 
ing the Koran and other religious books of the Maho: ret 


had described themselves as mutwallis in collection be 
teri) —— and other documents connected with the m n 


ca 





Ps o ‘This was evidently i in consequence of the decision in 
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Abdur Rahman was much involved in debt and on 27th Bhadro 
1288 (11th September 1881) had partitioned the wakf properties 
with his brother Abdul Kadir, that shortly after the partition Abdur 
Rahman. without the knowledge or consent of Abdul Kadir, had 
transferred, mortgaged and granted leases of some of the wakf 
properties, and that he had been guilty of ^waste and misconduct. 
The Subordinate Judge held that the deed was valid and irrevocable 
under Mahommedan Law; that Abdur Rahman should be removed 
from the office of mutwalli ; that defendant No. 2 should be 
appointed sole mufwalli and that the transfers, mortgages, and 


- leases, ete., executed by the defendant, Abdur Rahman, were invalid 


and should be set aside. He accordingly gave the plaintiffs a decree. 

The defendant appealed to the High Court. The learned Judges, 
who decided the case, after setting out the above facts, said as 
follows :— 

“The learned Advocate-General contended that the decisions in 
Abdul Ganne Kasam v. Hussein Miya Rahimtulla* and Mahomed 
Hamidulla Khan v. Lutful Hag? were wrong upon the authority 
of Doe dem Jaun Beebee v. Abdollah Barber a case tried in the 
Supreme Court of Calcutta before Ryan, C. J., and Grant, J. He 
also relied upon Fatima Bibee v. The Advocate- General of Bombay,* 
and Amrutlall Kalidas v. Shaikh Hussein," and upon the authori- 
ties cited by Mr. Ameef? Ali in the Tagore Law Lectures for 1884, 
including Mr. Baillie.” : 

“The judgment of Ryan, C. J., based as it was upon the opinions 
of the Moulvies to whom the questions of Mahommedan Law were 
referred, is certainly entitled to very great weight, but all that that 
judgment decides in respect of the validity of a wakf is that an en- 
dowment to charitable uses is valid, though qualified by a reserva- 
fon of the rents and profits to the donor himself during his life, and 
that the donor may appoint himself mutwalli and need not deliver 
possession to another. It does not declare that a wakf which on the 
face of it is not an endowment to religious or charitable uses is 
valid, and that is the question now before us. That judgment does 


show that the decisions in Abdul Ganne Kasam v. Hussein Miya 


S > - ö— — — — — — ~ — — — — — eee — P 


: E E3310 nom. H. C., p. 7. * Fulton's Repts., p. 315. 
EC . —8 Cal L.R., p. 167. : * I. L., 6 Bom., 42. 
—— P s I. L., 11 Bom., 199. 
E 7. 4A, L.G.M. 16 
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Rahimtulla and Mahomed Hamidulla Khan v. Lutful Haq w 
too far in holding that a valid wakf must from its creation be s 
and exclusively for religious or charitable purposes, but it — 10 i - = - 
show that they were wrong in laying down that the primary an — 
substantial objects must be of that nature. And in the case Pas 4 | 
Doe dem Jaun Beebee v: Abdollah Barber the benefit to the religi jus | 
purposes indicated in the deed were not wholly and indefinitely _ = 
postponed to the interests of the donor, and his descendants so long - E 
as any of the latter should continue to exist; but the reserve = 
in favour of the donor himself and of certain persons only who = 
were already in existence. . 
“The other two cases relied upon by the Advocdte:Gisamale E 
Fatima | Bibee v. The Advocate- General of Bombay, and Amrutlall” 3 
Kalidas v. Shaikh Hussein, seem to lay down practically that a — 
perpetuity in favour of the donor and his descendants is a valid | = 
wakf, if an ultimate dedication be made in favour of some religi- — 
ous or charitable object upon the occurrence of a contingency, how- 
ever, remote and improbable. And we are not prepared to follow — 
this ruling unless we find it irresistibly supported by unquestionable 
authority. Baillie, no doubt, as well as the learned Tagore Law — 
Lecturer of 1884, seem to favour this interpretation of the law, bat — — 
the ZZedüya as translated by Hamilton, and most of the one 
before us, seem to us to establish the fact thaf a wakf must be in favo 
of a religious or charitable purpose, although there may be at E 
porary intermediate application of the whole or part of the b enef nts 
to the approprietor’s family. All the cases that expressly sa 
this latter arrangement were cases in which at least the ostensible a 
principal object of the wakf was religious or charitable. A: „d that eu 
the dedication must not depend upon an uncertain contigency y y suc : 
as the possible extinction of the family, has recently been 1 * ell Ia ires 
down by the Madras High Court in Pathunkutti v. Anath aku t. 
* We have the authority of the Privy Council in the c : 
Mahomed  Ashanulla Chowdhry wv. Amirchand Kundu? cites — 
Mr. Evans for refusing to recognize a valid deed of — s 
ment which uses a particular form of words as a veil 
arrangements for the aggrandisement of the family at = tt 
their property inalienable. | 
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“Precisely such, in our judgment, is the deed before us, and 
 motwithstanding the fact that for a few years after its execution 
the owners of the property dealt with it nominally as mwutwallis, 

it is certain that they had not really intended to give up their 

proprietary rights in it. And before very long they abandoned 
even the semblance of mere trusteeship. We cannot believe that 

the authors of Mahommedan Law intended that, under cover of a 

pretended dedication to Alinighty God, owners of property should 

be enabled to secure it for their own use, protect it for ever from 
their own and their descendants? creditors, and repudiate alienations 
in respect of which they have received full consideration." 
Unfortunately, no original authority appears to have been dis- 
eussed at the Bar. Certainly there is no reference to any in the 
judgment. Even Mr. Baillie’s Digest is dismissed with a passing 
remark, nor is any endeavour made to explain or reconcile the 
principles stated there with the views expressed in the decision of 
the case. Hamilton's Hedaya is referred to as supporting the pro- 
position that a “‘ wakf must be in favour of a religious or charita- 
ble purpose, although there may be a temporary and intermediate 
Application of the whole or parts of the benefits to the appropria- 
tors family." I have already shown from the recognised authori- 
ties how utterly opposed this view is to the principles of the 

Mahommedan Law, and that there is no warrant for cutting down 
wakfsin the way suggested. Whether there is anything in the 

Hedaya which countenances the view taken, I shall examine later on. 

EE S But I may be allowed to remark here that the main idea which 
- underlies the judgment is founded on an inaccurate application of 
the words “ religious” and * charitable." ^ Refering to the judg- 
ment of Ryan, C. J J., in Doe dem Jaun Beebee v. Abdollah Barber, the 
. learned Judges say it “does show that the decisions in Abdul Ganne 
Zz — Kasam v. Hussein Miya Rahimtulla and Mahomed Hamidulla 
| E. v. Lutful Haq went too far in holding that a valid wakf must 
E from its creation be solely and exclusively for religious or charitable 
— purposes, but it does not show that they were wrong in laying down 
_ that the primary and substantial objects must be of that nature.” 
E AT — again, * all the cases that expressly sanction this latter 
: — rangement (7.c., application of the whole or part of the proceeds 
ys ; Ip family) were cases in which at least the osten— 
— ee object of the wakf was religious or charitable” 
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Now in both these passages there is a clear misapplication of | 
the terms ** religious " and ** charitable." The terms are evidently ~ 
used in the English, and not in the .Mussul man, sense. These terms 
were foisted in a note, by Mr, Hamilton in his translation of 
the 7/«düya, and are not found in the Mahommedan Law. Under 
" is a fitting purpose 
for a dedication. Itis expressly declared in the Hanafi Law, with 
which the learned Judges were dealing, that making © propm for 
one's self, isa pious act. As regards a provision for one's children 
or Kindred there is absolutely no difference among the jurists or 
the several schools. Such a provision in the Mussulman religious 
and legal system is as much a “ religious and charitable purpose" 
as a dedication for the poor. To confine the word ** charitable to 
objects which would be called such in the English legal system is, it | 
is submitted, a mistake. The idea that as in Doe dem Jaun Bæbæ | 
v. Abdollah Barber **the reserve was in favour of the donor himself 
and of certain persons only who were already in existence," and 
consequently made a difference in the validity of the wakf, is found: i 
ed on a misapprehénsion of the authorities referred to by the Law- 
Officers of the Court. A more careful study of the Mahommedan 
Law would show that whether a wakf is made in favour of persons — 
in existence or not, it has nothing to do with the validity of the wakf. 

There is another passage in the judgment which deserves some 
notice :-—** We cannot believe that the authors of Mahommedan Law 
intended that, under codes of a pretended dedication to Almighty 
God, owners of property should be enabled to secure it for their - 
own use, protect it for ever from their own and their descendants’ 
creditors, and repudiate alienation in respect of which they have | - 
received full consideration." Speaking, again, with every possem»? 
respect, it is difficult to follow the exact significance of this s 


the Mussulman Law, every ** object of piety 













tence, which shows some misconception of the nature and le egal — 
effect of a wakf under the Mahommedan Law. In using the ` wod 
“pretended,” the whole question for decision is begged. Unde Eres 
Mussulman Law, a provision for one's self or for one’s poe z 
or kindred is an act of piety, and a fitting purpose i a tor od oe F = 
The word “pretended " used in connection with ^ e 
whether by sale, gift or dedication, implies, as I understant 

that though there is an appearance of a transfer, zi L E ality, 
transferor does not part with his Prope cie ves J 
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lended" gift means, that whilst the donor purports to give the 
property to another, he retains it all the while as his own. If pos- 
session is transferred in such a case, it is subject to a secret trust 
forthe donor. Similarly, in the case of a “‘pretended” sale or dedi- 
cation, the vendor or dedicator never parts with the property. It 
continues his all the while. The words “pretended " or “ostensible ™ 
or'*eolorable" can hardly-have any application to a wakf in the 
Mahommedan system, for when a waġf is once made, the waA/^s pro- 
pretary right in the property “drops” altogether, —in other words, 
becomes extinguished by operation of the law. The property is 

is thenceforth “in the custody of God." If the wêkif is in debt 

a! the time of the dedication, the law lays down rules as to how, 

under the circumstances, the wakf should be dealt with. But if 

he was not in debt at the time, or had other property from which 

the debt could be discharged, his creditors have no right to look 

to the property for the satisfaction of their debts, for the property 

is no more his. If he has any interest in the usufruct, such usu- 

fruct may be available during his life-time for the payment of his 
debts! If his descendants are the beneficiaries and any of them 
contracts a debt, his allowance during his life-time may be avail- 

able for the payment of the debt, so far as possible—subject to 

the right of his wife and children to maintenance, which is a right 
superior to that of a creditor, especially of one who, with hiseyes open, 

lends money to inpecunious debtors.* But neither the wâkif nor his 

heirs can in any way burden or alienate the property, whether for 
consideration or not. Any dealing with the property contrary to 

the conditions of the deed of wakf is a breach of trust. This, it is 
submitted, is the Mahommedan Law; and the importation of the 

word “pretended " cannot in any way affect the legal consequ- 

ences resulting from the conduct of a person, competent at the 
time to make a valid and binding dedication which becomes, under 

the law, operative and irrevocable immediately. 
3 The case of Mahomed Ahsanwlla Chowdhry v. Amar Chand Mahomed Ahsa- 
Kundu,’ no doubt, lends some colour to the view taken by the * phe ins 
High Court in the case under discussion. But in Ahsanulla Chow- ^"^ 


= 





* Surrat-ul- Fatáwa, p. 425. 


* Ibid ; unless there is a condition in the deed of wakf that gpon the allow- 


x ance-holder becoming indebted or insolvent, the allowance would go to others. 
. - E L., M Cal.. P- 498. 
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dhry;, their Lordships of the Privy Council declined to lay doli = cum 
any general principle. No doubt it was suggested at the Bar € E 
the question to try was * whether the primary object of the deed was 
charitable, or whether the real purpose was to provide for the family." 
Their Lordships, however, in deciding the case carefully m 
themselves against laying down “ any precise definition of what | 
will constitute a valid waks, or to deter.nine how far provisions for xe 
the grantor’s family may be engrafted on such a settlement with- A 
out destroying its character as a charitable gift." 3 
The words used by their Lordships may, perhaps, be open to the 
construction which the Law-Courts of this country are beginning — 
to put upon them, and the effect of which is to abrogate an im- E 
portant branch of the Mahommedan Law, but a careful exami- 
nation of the case will show that the Judicial Committee did not 
intend to go beyond the facts of that case which were somewhat 
peculiar, and such as might give rise to doubts in the minds of E 
English lawyers. Paragraph 8 of the deed of wakf, which gave —— 
to the mutwallis the power of increasing their own salaries at — — 
their own discretion was objectionable and, perhaps, invalid. But —— 
under the Mahommedan Law, an invalid condition in the wakf- Er 
namah does not invalidate the wakf, but is itself void. It is - : 
more than probable that had the authorities been carefully placed — - 
before their Lordships, they would have taken a different view — 
of the case ; for they say: “On the other hand, they (their Lord- 
ships) have not been referred to, nor can they find, any author- -— 
ity that, according to Mahommedan Law, a gift is good as a wa | 
unless there is a substantial dedication of the property to charitable - 
uses at some period of time or other." No authority seems to h: — 
been cited in support of the validity of such wakfs, a point c on P 
which there is absolute consensus; no Arabie law-work was r ie 
ferred to, and the case both in this Court and before the Ju l d 
Committee was discussed upon the wholly erroneous notita 
wakf in order to be valid must be a substantial dedication t 
is called **charitable uses " in English Law. The word “c ch: arity, 
as understood in the Mahommedan system, was not expla ained ied ; Bu 
was it pointed out that, under the Mussulman Law, a prc 'ovision for 
one's family is the highest act of charity and a «tyi ring-up — 
property for the support BE one's descendants as substa 158 
cation **to charitable uses," as “if the beginning had d been mac S. 
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the poor," to use the language of the Radd-ul=Muhta r. Nor does it 
appear to have been shown from the works to which I have referred 
here, that when a :a£f/ is created in express terms, the non-mention 
of the poor as the ultimate beneficiaries upon the *failure of" the 
primary object or objects, does not affect the validily of the wakf, 
for the law implies as a necessary incidentrof the wakf tenure that 
the reversion is for the poor, ‘“‘ who are the ultimate recipients of 
all charities whether named or not," to use the language of the 
Ghait-ul-Bayan. It was not shown that a wakf in favour of unborn 
children is valid, nor was it pointed out that when the primary ob- 
ject or purpose fails or is for some reason void, the property does 
not revert to the donor or become the property of his heirs, but 
is applied to the next succeeding object, or, if none such is men- 
tioned, to the poor. For example, if a wakf is created in favour 
of A's children and A has no children, the proceeds of the wakf 
would be given to the poor so long as A has no children; and if 
children are born to him then to them,' or if a wakf is created 
in favour of A, and after him in favour of B, and after him for the 
poor, if the wakf in favour of A cannot take effect either because 
he is not existing or because he is incapable of taking, being, for 
example, a Harbi (an alien enemy, in whose favour a wakf by 
a Moselm is invalid), the wakf does not fail, but takes effect in 
favour of B and the poor. 

There is one other matter in connection with this case which 
seems to have escaped attention——and naturally, too, because it is 
connected with the religious system and the inner life of the Mos- 
lems. In most wakfnamahs, whereby property is dedicated for the 
benefit of the the family and beggars and wa@rid-sadir (travellers 
and mendicants), there is no sum fixed for the latter purposes. This 
is by no means an indication of a motive to leave more for the 


family. On the contrary, it is owing to the fact that when a fixed 
‘Sum is specified, no more need be spent, so that whilst a few receive 


. 


help, the majority are turned away. Under the general provisions 
all who seek help must receive help—and if they do not, the Kazi’s 
door is open and they get redress either by the removal of the 


_ mutwalli or by a stricter control. 


A ec. ' See post. Even Macnaghten gives this principle. 
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The decided cases which were cited at the Bar, are not, I spak — 


Ho 


with great respect, safe guides. In former times the Courts ob 
Justice took every pains to acquaint themselves with the law that” 
was to be administered. In the case of Doe Dem Jaun Beebeev. 
Abdollah Barber, neither of the parties cited original authorities, 
but the Court of its own motion had the authorities carefully transs 
lated. In later times, the citation of original authorities has been. 
discouraged. 

In the case of Muzhurool Huq v. Pahraj Ditarey Mahaputtar} | 
Kemp J., enunciated his view in regard to charges created upon ii 





the profits of a wakf estate in these terms :— 

* We are of opinion that the mere charge upon the profits of 
the estate of certain items, which must in course of time, necessarily 
cease, being confined to one family, and for particular purposes, 
and which, after they lapse, will leave the whole profits intact for 
the original purposes for which the endowment was made, does not 
render the endowment invalid under the Mahommedan Law. A 
person may make an endowment settling lands on himself and 





enjoying the profits during his life-time, and after his life-time 
devoting the profits to the support of the poor, the main object of 
the Mahommedan Law being that the profits of the land endowed” 
should be endowed for a purpose which always remains in existence." 
That view in no way militated with the Mahommedan Law, and 
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may, in the general manner in which it is expressed, be taken mii 
as in conformity with that law. For even in case of a dedication — E 
pure and simple in favour of the poor, the wâkif is empowered ~ 


E 


under the Mahommedan Law to reserve the whole or à p: of = 


looked at from his point of view, the principle enunciated TE ? 
Justice Kemp may be considered as consistent with the ! 
medan Law applicable to the Hanafi Sunnis. But that case 
authority for the proposition that a dedication for tha gran 
nb 3 is not valid under the Mussulman Law. — 
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to declare waks in favour of one's family invalid, then the only 
thing that can be said is that that case is opposed to the law which 
the Court had to administer. 

The case of Mahomed Hamidulla Khan v. Lutful Haq is, as I 
have already ventured to point out, in absolute conflict with 
the Mahommedan Law ; and displays sotne confusion of ideas. 
The substantial portion of the wakfnamah was in these terms : — 
*I have made wakf of 4 annas in favour of /amela Khatun alias 
Dhone Bibee, daughter of my daughter, and her descendants as also 
her descendants’ descendants’ descendants, so long as they may con- 
tinue to have offspring, and when they no longer exist then in favour 
ofthe poor and needy." It will be seen that this dedication complied 
with all the essential requisites of the law. The learned Judges 
held, however, as follows :— 

“There has been much argument before us as to the real signi- 
fication of the term * wakf: There is no doubt that there is a con- 
flict of authority between Baillie and other writers on Mahommedan 
Law, Maenaghten and Hamilton on this subject. But looking to 
the principal authority the * Hedaya’ as read by Aboo Haneefa, 
who was undoubtedly a Sunni, to which sect the family of Gholam 
Sharnff belong, and looking to the doctrines of his disciples, it 
seems to us that the balance of authority is strongly in favour 
of the view as stated by the Bombay Court in the case of Abdul 
Ganne Kasám v. Hussein Mirza Rahimtullah, 10 Bom. H. C. R., 
13, viz., that ‘to constitute a valid wakf, there must be a dedication 
of the property solely to the worship of God, or to religious or 
charitable purposes) Aboo Haneefa undoubtedly in 2 Hedaya, 
H. 334, points out that the appropriation that is wakf, must be to 
some ‘charitable’ purposes. " 

"Now here it is manifest that this appropriation in favour of 
Budrunnissa is not in the nature of a charity. It is simply in the 
nature of a settlement upon the daughter, a settlement of property 
which was to be heritable and to be taken by Budrunnissa's descen- 
dants in certain shares. The words are clear, each daughter is to 
take four annas and in the terms of the deed, * four annas share has 
been endowed in favour of each of the said ladies. If, therefore, 
= principle underlying a wakf is charity, and if the ultimate 
? 8 Cal. L. R., p. 164. 
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Mahomed Ha- 
midulla Khan 
v. Lutful Haq. 
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application of property, the subject of ‘wakf; must be to objects — — 
which never became extinct, and those objects are all of a religi- — — — 
eus and charitable character, then this particular appropriation fails — — 
to answer to this description. Consequently, the appropriation of 
the one-fourth share, which is ns subject of this appeal, is invalid — — 
and cannot be held to be a wakf.” E — = 
* There is, however, some force in the argument which has been | 
addressed to us, that appropriation in the nature of settlement — = 
property upon a man and his descendants have been treated by _ 
various exponents of Mahommedan Law as legitimate appropriation —— = 
under the designation of wakf, but these settlements are all under = 
Mahommedan Law termed Sadakáh and in the view apparently of | 
Bailie, when a settlement of property is made in this way "nme 
man in favour of his descendants, the term Sadakáh must be used; 
but we do not gather that this term is employed in the ded = : 
of 1st Bhadro 1284. But further, even admitting that under = 
Mahommedan Law appropriations or rather settlements of this |- 
character can be made, it seems to us clear that the present 7:5 
propriation falls outside the principle of ‘wakf? As explained — 
in the case already referred to in 10 Bom. H. C. R., the doctrine of - 
settlement rests entirely upon a saying attributed to the Pro : 
* A man giving subsistence to himself is giving alms,’ but this doctrine — 
only holds good according to Hamilton (2 Hedé@ya 351, note) where — — 
aman appropriates the whole of his property and so reduces himsell — 
to poverty, in which case the charity is as effectual with ropen 
him (where he necessarily reserves a sufficiency from the p 
for his own sustenance) as with respect to any other pauper. - 
that to validate a ‘wakf’ by making a settlement of his propert 
on himself, or his descendants, a man must, in the view taken | 9] inc 
Prophet reduce himself to a state of absolute property. I n 
sent case it is clear, and it is admitted by both sides, that t 90 
other properties vested in the appropriator besides those v T " = 1 
the subject of this deed. Consequently, it cannot be m ruc 
runnissa has received this property as a pauper.” * 
Speaking with respect, this judgment proceeds upon si 
neous assumptions. In the first place, it is — that 
is a conflict between Baillie and the other writers on Mahomn 
Law, Macnaghten and Hamilton." Macnaghten neve v P — nde 
write an exhaustive treatise on Mahommedan laws ie. collect 
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few general rudimentary principles, part of which have been found 
to be either erroneous or incomplete. Hamilton merely translated 
the Persian version of the Arabic Hedaya, often leaving out import- 
ant passages. In the next place, it is supposed that the Hedaya 
was written by Abüà Hanifa, when, as a matter of fact, he had died 
five centuries before. Then the statement that **to constitute a 
valid wakf there must be a dedication solely to the worship of God, 
ortoreligious or charitable purposes," is wholly unsupported by any 
authority. In the Hedaya, the subject of wakfs in favour of chil- 
dren is not discussed, there being no difference of opinion on the 
point between Aba Yusuf and Mohammed. On the question whe- 
ther a wrakf in favour of one’s self was valid or not, there was a 
difference between Imám Abü Yusuf and Mohammed, and conse- 
quently the author goes fully into it, and proves on the authority 
of the Prophet that a wakf may validly be created with a reserva- 
tion by the settlor of the primary interest for himself. This doc- 
trine again is misconstrued upon the authority of a footnote by the 
translator, and it is supposed that a man must reduce himself to 
absolute poverty. Itis a gloss by Hamilton upon the text and upon 
the precept of the Prophet which has not been recognised by the 
Mahommedan lawyers themselves. ‘<A provision for one's self," 
said the Prophet, “‘is tantamount to an act of charity," whether he 
dedicates the whole of his property, or only a portion thereof. 
The reservation of the income of the wakf in whole or in part is 
considered as a pious and meritorious act. (The word sadakah 
has been translated into alms-giving, and it is chiefly due to 
this that the Courts of Justice have been misled.) The ground 
upon which a dedication in favour of one's self is held to be 
valid is that it is a pious act, víz., to provide the means of support 
for one’s self. Considering how unstable fortunes and wealth 
have been at all times in the East, it was laid down as a precept 
that when a man placed his property in the custody of God for 
the benefit of mankind, he might constitute himself as one of the 
beneficiaries or the sole beneficiary of that of which God was the 
trustee. The learned Judges further thought that a settlement 
in favour of children could only be made by the word sadakah. 
Tt is clear from the authorities already cited that this view 
_ is absolutely opposed to the recognised and accepted principles 
of the law. 
EI: 


Fatima Ridi v. 
Arye lsmailjee 
Bian. 


LochmipatSing 1 


v. dmi dtum. 


Ee :*.. 9 Cal. L. R., p 74. — 
ee » T5 R., ata 176. For ah Wakfnamah see th 
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The case of Fatima Bibi v. Arif Ismailjee Bham* was not argi 
at all, and was decided by the learned Judge on — ithorit 
Abdul Ganne Kasam and Hamidulla Khan. In this case it 
held in direct opposition to the well-recognised rule — 
medan Law that a wakf of shares in two trading comp: — 
invalid. — 


One of the learned Judges who decided the case of Malo 
Hamidulla Khan had afterwards to considera similar q | — 
in Lachmipat Sing v. Amir Alum? in which he seems to o 
to some extent, modified his former opinion. In . * ja 
Sing's case the wakfnamah provided for the payment 
lor’s debts, for the support of a mosque, for the pe rmane 
certain funeral ceremonies*of his ancestors and for the maint 
ance of his descendants. It was not, therefore, “a wakf’ soi jl m nd 
exclusively for the worship of God." The learned Judge ir 
ing with this wakf expressed himself in these terms :— 

* The next question is, whether or not the wakf isa valid or me ac 
cording to Mahommedan Law. There has always been — J d de: 
of controversy in the Courts as to what is essential, and as s to y vh 
will invalidate a wakf. On the one hand, it has been cc onten 
that no waks is walid unless it is solely and wholly for p jious 
charitable purposes enduring throughout all time, and, on = 
other hand, there have been those who considered that w aat 1 
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tically a perpetual provision for the dedicator's pe 
valid wakf. — 
* The fact that the Subordinate Judge, who tried this c case, 18 hir 
selfa Mahommedan gentleman of considerable attain n ni ts in A 
learning, entitles his opinion to peculiar weight in a a: ) 
nature, and he appears to have entertained no pe ke 
to this wakf being of a thoroughly legitimate charac 
constitution and objects. And singularly enough, the | 
which strikes us as one in respect of which, with n 
decisions of the Courts, makes [sic] the character | 
wakf -at all doubtful, is the very one which the 1 lower € 
treated as one as to which there could be r no disp jute as 


— a proper — of Oly: For, in the : ke; fnami ah 
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express provision for the maintenance of the dedicators male 
— descendants, in addition to the strictly pious and religious objects 
for which the wakf purports to have been made. But the Bombay 
High Court has, by a Full Bench, decided that, to constitute a 
— valid wakf, there must be a dedication of the property solely to 
the worship of God, or to religious or ckaritable purposes ; see 
Abdul Ganne Kasam v. Hussein Miya Rahimtullas The view 
has been endorsed by a Division Bench of this Court in the case 

of Mahomed Hamidulla Khan v. Budrunnissa Khatun.* 

“This definition might seem to exclude from judicial recogni- 
tion a wakf of which one object is a provision for the family of 
the creator of it." 

“The lower Court, however, easily disposes of this question by the 
observation that ‘it is quite evident, and there is no necessity to 
quote any authority on the subject, that a wakf for one's self and 
for one's children is valid." 

*In the Bombay case, the Judges, after considering all the 

— ayailable authorities on this question, held that the balance was 
in favour of the dictum to which they gave effect ; and this too 
was what the Division Bench, of which one of us was a member, 
decided in the case of Mahomed Hamidulla Khan v. Budrunnissa 

—Khatun. In that case the alleged wakf, which we declined to 

— — recognize, had for its object nothing connected with the worship of 

_ God or religious observances, and provided only in a very remote 

—— contingency for the poor. It was simply a perpetuity for the 

— benefit of the dedicator’s daughter and her descendants so long as 

A zy should exist.” 

— — “The wakfnamah now before us is of a very different character, 

and having regard to the passage in it reciting the fact of dedica- 

_ tion, we think that without saying whether or no we are prepared 

— . on farther consideration to adopt to the full the ruling above men- 

‘tion: ad, we can treat this wakf as actually fulfilling the condition 

dese: ibed, for the maker of the wakf, after reciting the whole of 
= E his Eres of every kind, proceeds to declare that all has been 
= — by him for the expenses of the musjeed and the tombs of 

» € popundspes of his family, the servants of the Asthdnd, and 

orming the urs and — at the tomb.” 












; = : — ——— 2 8 Cal. L. R., 167. 
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‘These are the objects of the wakf, and they are y all di isi 
religious. They also involve to some extent — = 


33 


poor. — 
* We are disposed to hold this, therefore, to — valid 1 


within the purview of the rulings quoted." — 
The distinction which was drawn between the case in | que 
and Mahomed Hamidulla Khan was more apparent — 
In the main the dedication was for tue descendants of * 
coupled with the payment of certain expenses for the — 
yet the wak was held to be valid. It was supposed that t 
* vision in respect of the latter lent substance to the provision “as” 
the former. | v. 
The Subordinate Judge, however, who was a Mahomm nec dar 
versed in his own law, had held that the very po: vhie 
appeared to the High Court doubtful was the one about — thi 
could possibly be no dispute. And no Mahommedan law 
held a different opinion. a a. 
The authority of these three cases has been discussed with 
siderable clearness and ability by Mr. Justice Farran in the eas 
of Amrutlall Kalidas v. Shaik Hussein Mahomed Ebrahi * d 
another! That learned Judge very properly observes :— =. 3 
“ The authority of the cases of Mahomed Hamidulla | Khan 
Lutful Haq and of Fatima Bibee v. Arif Ismailjee Bham, is. smi 
* weakened by the fact of the Judges, who decided those cs ses, rea 
E ing what, at most, is but an expression of opinion in. Abdu e 
Kasam v. Hussein Miya Rahimtulla as a decision, and. by ü 
thrown upon them by the Court in deciding Luchmiput | — 
Amir Alum, in which one of the Judges, who decided t he 


AQ 
— ET on 


i 
4 


E of the two cases, sat. The case of Fatima Bibee ve The Ade | 
A General was not referred to in either of them, 1 nor in je la 
em case." c m i 

ss ibi Game — l now come to the case of Abdul Ganne Kai am v. H 
a e Ra- Miya Rahimtulla. Neither in that case, nor in che Ce nil 


which have followed it, was there any — | 
Justice's decision in the case of Doe dem Ee ee V. 
Barber. No original authority was cited. | 





derived from other eyriema of law. were im mj ^ o: be E 
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lise ems sion, but the principles of the Mahommedan Law deducible 
from re recognised law-works were noticeable by their absence. 
a — > learned Judges drawing a conclusion from the decision of 
| ir Lordships of the Privy Council in Jewan Dass Sahoo v. Shah 
: Ku ibeer-ood-deen Ahmed (which had nothing to do with the question 
| m discussion in the Bombay High Cocvrt,) say as follows :— 
my n that case it was held that, according to the Mahommedan Law, 
i itis not necessary, in order to constitute a wakf or endowment to 
gious and charitable uses, that the term wakf be used in the grant, 
f ie the general nature of the grant such tenure can be inferred. 
e think that the converse of this proposition holds good, namely, - 
that it is necessary, in order to constitute a wakf, that the endow- 
om "^ should be to religious and charitable uses, and that it is not 
= af ient that the mere term wakf should be used in the grant. To 
| hold otherwise would be to enable every — by a mere verbal 
"tion to create a perpetuity of any description.” A more fallaci- 
s piece of reasoning it is difficult to imagine. The conclusion 
3 sa — at by the learned Judges repeals atone stroke the most 
ES important portions of the Mahommedan Law. 
- Ih the case of Nizamuddin Gulam and others v. Abdul Nizamuddin 
E E others! the Bombay High Court (Birdwood and Par- —— 
s, JJ) apparently accepted the principle that a Mahommedan $257 — 
uld make a valid wakf of his property in favour of his descend- 
s, but they held that inasmuch as there was “no express provi- 
on at all for the ultimate of the property to any religious or + 
aritable object," the settlement was invalid. Here, again, not a € 
le original authority is referred to. The real question is lost 
‘sight hof , the principle of the Mahommedan Law is misunderstood, 
e case is decided upon inferential reasoning founded upon 
arlier decisions which hardly support the view taken by the 
T b diga is held responsible for all the present confusion on — af ee 
e subjec ct of wakf. Butit must be remembered that Hamilton did i: eee E 
— e the original work as it exists in the Arabic language. - E | $ ca 
Et is ins stance the Arabic Hedájyaswasrendered into Persianbysome —  — 
oulvies ale utta, who, at their own free-will, interpolated pas- —— 
ers sian i version — with the — of eR Soe 
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the meaning of the author, but the effect of which has been - E ake 
= confusion worse confounded.” Often, important sentences ha 
been left out, which wholly detract from the valaas the t ranslat 
It is upon this so-called translation that the decisions are. 

With reference to Hamilton’s rendering and gloss, Mr. N 
Baillie, the paraphrasist of the Fatüwa Alamgiri, speaks thas x. 
= Mr. Hamilton has unnecessarily restricted the legal — — 




























— 


the word wakf | j to appropriations of *a pious or charitable -= 
And having regard to the meaning usually. attached by En -— 
lawyers to the words ** charitable " and “ pious,’ ` nobody whee 
studied Mahommedan Law will question for a moment the c 
ness of Mr. Baillie’s statement. == 
Critically examined, however, there is no difference between the — 
Hedaya and any of the other works on Mahommedan Law. be! = 
Hedaya, the law of aky is dealt with most meagrely; and? — 
subject on one’s ** children and nasil” is not discussed at 
all ; for with regard to the validity of.such waé&fs, there was not - 
pute between Abad Yusuf and Mohammed. The matter on wi 
they were at issue, viz., the validity of a wakf in favour of o ne 
self, is considered at some detail. But all the — — = = 
the Fath-ul-Aadir. the Ghait-ul-Bayan, &c., treat fully of th | 
subject. 





The text is as follows :— 

“Aba Hanifa (may the mercy of God be with him), has ‘ 
the right of the wûĉkif is not extinguished in the propa du T 
unless the Judge makes a decree or the wak/ is made de pend lant | 
the death of the »c1 47; therefore [according ] to him the = 
say thus, ** when I should die, my house will become t 
way.” According to Aba Yusuf (may the mercy, — 
property ] is extinguished by the mere declaration * 
have made wakf (wakasto.) Mohammed (may the n 
the right of the wâkif is not extinguished n 
appointed and the property delivered to him." — — 

"[And] the author (God be pleased with him) says thi 
literally means detention, as if they say when t tyi ing-qu | 


ie E- 3 


* 7122 


= The original expressions are untranslatable, d 
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it signifies according to Abü Hanifa, the tying up of the sub- 

——— stance of a property in the ownership of the w@szf and the devo- 
fomof its usufruct, amounting to an aüriat (commodate loan). 
{Then} it is said! that as the usufruct of a thing is non-existing 
and as the devotion of a non-existing thing is not valid, wa is 
mot lawful according to Abû Hanifa, and this is mentioned in 
the Asi.” 

“But it is most correct, that wakf is lawful according to him 
[Aba Hanifa] though not absolute 
tthe Two [disciples] rr means the tying-up of the substance of a 
thing under the rule of the property of Almighty God, whereby the 
proprietary right of the wékif [therein] becomes extinguished and 
[it] is transferred to Almighty God for any purpose by which its pro- 
fits may be applied to [the benefit of ] His creatures. Consequently, 
a wakf is absolute, nor can it be sold. nor given, nor inherited." 

"And [thus] the word [wakf] comprehends both meanings 
[ie. that put upon it by Aba Hanifa and that put upon it by 
his disciples]. Accordingly, preference should be given to the one 
which is founded on proof.. The Disciples’ views are based [firstly ] 
on the precept of the Prophet, who told Omar when he was 
desirous of consecrating his land of Samagh, ‘consecrate its sub- 
‘ance, and it will not be sold, nor given, nor inherited.” Secondly, 
on the necessity that a wakf should be absolute, so that its reward 
May accrue in perpetuity to the w@kif; and this can be attained 
[only] by the extinguishment of the wâkif’s property [in it], and 
constituting it Almighty God's, 3 example of which is given in €he 

"a [the law] like that of a mosque. Therefore ite will be 
constiinted like that.” * 

E: It will be noticed that throughout this passage there is not a 

single word justifying the inference that **the dedication must be 

— wolely to the worship of God." Hamilton translates be «U sles 

— mto'* dedicating it solely to God." How he came to put that 


= - eee Eee 
— r F nd 





same as an adrat. According 


E- — Some have said. - i 
2 - è 
Ex The words in the trans'ation of Hamilton ‘the nppropriator is held to 
be at liberty to resume it, and the sale or gift of itis consequently lawful," 
. “O not occur in the original - 


| OF “to Almighty God." 
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construction upon the sentence, it is difficult to determine without - 
examining the Persian version from which his translation was 
made, but even his rendering does not warrant the conclusion 
arrived at by the learned Judges in Abdul Ganne Kasam, that aay 
means a dedication ** solely to the worship of God.” , 

In page 911, at the end of the Gloss, in the Chapter on Wai, 
the author of the A;/üya! distinctly lays down that “ the Fatwa 
in all these matters is according to the Disciples [and not Aba 
Hanifa] by notoriety and custom, and on this is the i 
(concordance of the universality of the people.)" 

It is unnecessary to quote authorities in support of the proposi- 
tion that the views of Aba Hanifa on these questions have never 
been recognised as law among the Hanafis. I shall give only the 
references to some, such as the Alamgiri, Ka@zxi Khan, Himada, 
Fath-ul-Kadir, Gha@it-ul-Baytin, Tahtáwi, &c. 

Commenting on the passage in the Hed@éya where Hamilton has 
introduced the words ‘‘ dedicating it solely to God,” the author of 
the Aj/f@ya has this :—‘* The Disciples say that examples of the ab- 
soluteness of wakf are given in the, Sharaa (the law) such as 3 
mosque ; for they say the constitution of a mosque isWWbsolute by 
consensus; and that is withdrawal of the right Tot property ] for 
some beneficial purpose from one’s self without [the subject of the 
wakf], entering into the property of anybody else. But whatever 
purpose of divine approbation he may have intended, it will be 
tied-up for that purpose. ‘It is so in all wakfs.”* à 

And again, according to the Disciples, ** the meaning of wakf is 
the extinguishment of the right of property towards God Almighty ; E 
consequently the thing dedicated will be tied-up in the ownership — = 
of God on condition that its usufruct will be applied to His ereatares- 

So that a dedication of property to Almighty God means @ -— 
stitution of its profits for human beings." ? - = 

Even according to Abüà Hanifa, a wakf does not mean “the | 
dedication of property to the worship of God" or to “ 
the English sense of the word, solély or otherwise, for 2 


the A7/ày«, Xbà Hanifa held wakf to mean, “ the- vine E = 






* See Morley's. Dig. Vol. I, Introd., p. cclxix. 


* Hedaya printed with the Kifáya, Vol II, p. 889. 
* Ibid, p. 895. 
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‘substance in the ownership of the :947f, and the devotion of its 
profits on the poor or on any purpose among good purposes. ae 
‘Iwill give here another passage from the Hedaya which has been 
subjected to misconstruction. ‘* According to Abû Hanifa and 
Mohammed (may God's mercy be with them), a wakf is not com- 
pleted until the wikif constitutes its ultimate benefit (lit. its end) 
_foran object not liable ever to failure. But Aba Yusuf (may the 
“mercy of God be with him), declares that if the »c?47/ names an 
— object which is liable to failure, the wakf would [nevertheless] 
be lawful, and after the extinction of that object it would be for 
the poor, though they may not have been named [at all]. The 
contention of Abà Hanifa and Mohammed is that, as wakf means 
the extinguishment of the right of property [of the wâk:¿f] with- 
out a transfer to anybody else permanently, like emancipation, if 
an object is named likely to fail, it will not answer the purpose 
intended thereby ; like a temporary sale, a temporary wakf is 
invalid.” “ Whilst Aba Yusuf (may the mercy of God be with him) 
contends that the motive of [creating] a wakf is to obtain the 
approval of the Almighty, and.that may be obtained in many ways, 
for it may Be obtained sometimes by dedicating to an object which 
is liable to becorfe extinct and sometimes by dedicating to an 
— object which may continue for ever, so that a wakf in either case 
ts lawful. Some have said perpetuity is a condition required by_ 
_ fensensus. But Abii Yusuf has declared that it is not necessary 
_ tomention perpetuity [or a continuing object] [at the time of wakf], 
= for he says the words wukf and sadakah [pious offering] convey the 
EX meaning of perpetuity, as I have already stated, and [also] because 
— in wakf, like emancipation, there is an extinction of right without 
=. transfer of right [to anybody also]. AND it is therefore laid ~ 
down i in the Book [-Mukhtasar-ul- Kwudüri] that though the poor be 
not named in a wakf yet they will take [on failure of the objects 
= nared}. AND THIS IS CORRECT.? 


|. The whole of ‘the last few lines has disappeared in Hamilton’s 
= = translation, 
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That the rule laid down by Abü Yusuf is the — ES 
I have already shown from quotations from all the recogfüsei- 
works of law, such as the Fat@wa Alamgiri, Fatawa Kia Khan = 
Fath-ul-Aadir, Radd-ul-Muhtar. Grhart-ul-Bayan, Tas-hil, Èc., a xi 
it is unnecessary therefore to go over the same groupe gain 2 





any length. It may be convenient, howével to : 
briefly as possible the accepted prirciples om this — — 
question :— -> - 


7" 
~t 


(1) That a cak is valid and lawful by consensus. 
(2) That it becomes absolute and operative, according i MR 
Y usuf immediately on the declaration of the withif, in other words, — 


E 
$ 


immediately upon his signifying the factum of the dedication | ‘= 
(3) That no specific words are necessary to create 3 wal. — 
So long as it is evident from the context or the conduct of the : 
wiley that a permanent dedication or settlement was intended, - 
it is enough. m 
(4) That a wakf may be made by a Moslem in roii oid 
object whether terminable or otherwise not regarded as sinful in 
the Mussulman Law. e 
(5) That where a wak/ is made with the word waky for í obj d 
that are terminable or liable to extinction, the ultimate benefit will 
enure to the ‘poor’ even though it may not have been destined for a 2 
them DM = — 


— 

























that it is — the — — of the word reri 
case of a wakf in favour of one's posterity, is for the p 
of giving a “ semblance of charity" tó the dedic: ation 
conception appears to underlie almost all the decisions 
review. That notion, however, it will now be = 
on an erroneous apprehension of the principles ofS Mahom 
Law. Under the Mussulman Law, perpetuity, expre sori i : 
a necessary condition in a wakf. The w@kif must r 
right in the property for ever. And it must be € gu 
custody of God for ever. But it is not necessary — i ei 
word perpetuity should be mentioned, or that it s s houli c 
express terms that the dedication is for ever. EE f th the 
favour of an object of an unfailing or perma E s 
dedication is valid and binding without the 1 »ention o 


d — as * 


perpetuity. if iti is in favour of-i an objek o 2) 
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course of nature, must come to an end at some time or other, and 
if the dedication is made with the word wakf or any of its equiva- 
lents like sadakah, then according to the recorded and recognised 
doctrine, the law will presume that the ultimate reversion is to 
the poor “who never fail," unless some other object of a per- 
manent @haracter is mentioned. According to Mohammed, if the 
purpose isof a failing character, such as a wads for one's nasl, then 
either the word sadakah (whicu would necessarily give the reversion 
to the poor) or the poor should be expressly mentioned. The ob- 
ject therefore of introducing the word ‘poor is not to give validity 
to a wakf in favour of descendants, but to fulfil the requirement of 
permanency. If the poor are mentioned in a wakf in favour of 
descendants, as the ultimate beneficiaries, the wakf is valid according 
to Abii Yusuf and Mohammed, Hanafis, Shafeis, Malikis and the 
Shiahs. If the poor are not mentioned, the law presumes it and 
supplies the omission according to the accepted Hanafi doctrines. 
According to the recognised Hanafi Law, a wakf in favour of objects 
liable to fail are as lawful as those in favour of permanent purposes ; 
they as much secure Kurbat, “approach to God," as the latter. 

And a provision for one's children and kindred is considered so 
pious, that where a dedication is made for the poor, ** commence- 
ment should be made with the :7677/^s descendants, then his kindred, 
then the neighbours, and then his fellow towns-people.”’? 

I come now to another passage of the Hedaya which has been“ 
subjected to an equal degree of misconstruction, wiz. where the 
difference between Abü Yusuf and Mahommed about the validity 
of a wakf in favour of one's self is discussed. E 

“If the wra@kif constitute the income of the wakf for himself or 
reserve the governance of it for himself, it is valid according to 
Aba Yusuf (may God's blessing be with him). 

“I (may God be pleased with me) say that there are two [distinct] 
subjects [or sections] mentioned, r/z. the reservation of the usufruct 
for one's self, and secondly, constituting one's self the mutwallt 
thereof. 

“The first is valid according to Abü Yusuf, though not so 


—by analogy according to Mohammed. Such is the opinion of 
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* Fath-ul-Kadir, Vol. 11. p. 641 ; Com. 7uAtdwi (Egypt Ed.), Pt. IT, p. 533. — 
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Hillàl of Rai. and has been adopted by Shafet. Some say that 
this difference between the two is founded on the difference between 
them as to the necessity of seisin and separation less ; others say 
that their difference is with respect to the present case only. And 
this difference exists whether the :sciAi/ reserves a part of the 
mmcome only for him-elf during his life, and after his death for the 
poor, or the whole for himself during his life to go to the poor after 
his death'. If, also, a man were to make a wakf reserving the 
whole or part of the income for his wmmahkét-ul-awlad [pl. of umm- 
ul-ecalad, mother of his child. vz. a slave who has borne him 
a child]. or his muddabars [slaves whom he has given a condi- 
tional grant of freedom] during their lives, and after their death 
to the poor and indigent, some say that this is lawful by com- 
sensus. Whilst others say that in this case also there is the 
same difference [between Abi Yusuf and Mohammed], and this 
is correct,? for his reserving the income for their use for their lives 
is the same as if he conditioned it for his own use. Moham- 
med's argument is this: a wakf is an act of bounty in the shape of 
a transfer of the property [to God], as I have stated before, and 
consequently to reserve the whole or part of the income [of ones 
wakf], for one’s self would make that transfer void, as a fam 
[transfer] to one's self is not right? as if a man made a conditional 
sadakah* [pious offering] or reserved a part of a mosque for him- 
self. Aba Yusuf bases his opinion upon what is related from the 
Prophet (may God's blessings be with him), that is, that be 
used to eat out of the income of his own pious offerings. n 
other words, his own pious wakfs; as the wakif cannot lawfully | 
eat the same without a condition to that effect [the Prophets —— — 
consuming the same] shows that it is lawful for the wii to 
reserve the produce for himself. Secondly, as I have v 
waky implies the extinguishment of the proprietary Res << 
wakf by its transfer to Almighty God with the object of : 










come ] —— be for him [during life], it would mean — 
for himself fan interest ] in what belongs to — Aem 
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! Fès, Abd Yusuf holds it valid, whilst Mohammed appa halen 3 
2 I s Author means to say that the fact of there veu tere: n 
s being already his. he cannot transfer it to himse i 
— munfara. charity given to a poor man with a cond itic 
portion will be the giver'« property. — NIME 
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he reserves to himself what [before] was his own ; and it is lawful 
to reserve an interest in the property which is transferred to God ; 
thus, if a man were to build a /A@n (caravanserai) or a reservoir, 
or [dedicate] a piece of land for a cemetery, and condition that he 
should reside [in the kân] or drink water out of the reservoir or 
be buried in the cemetery, it would be -lawful. Thirdly, the 
motive in waf is a desire to approach [God]. and to expend the 
income of the wakf upon one’s self is an act of piety by which an 
approach is obtained, for the Prophet has declared that ‘a man’s 
provision for himself is an ‘act of charity." 

The AKifya commenting on this passage says, ** if the sc47/7 con- 
stitute the produce or the governance of the wakf for himself, it 
is lawful. As regards the first, »7-., the reservation of the income 
by the itis lawful according to Abû Yusuf, and the 
Jurists of Balkh are agreed thereon, and Sadr-us-Shahid has 
declared that the Fatwa is in accordance with the rule of Aba 
Yusuf."! 

Throughout all these discussions in the Hedâya or anywhere 
else there is not the least trace of a difference of opinion as to the 
validity of a wakf in favour of one's descendants. There is a 
difference as to a dedication with a reserve of interest in favour of 
one’s self; there is also some slight difference of opinion on the 
question whether a man may lawfully make a dedication in favour 
of his slaves (for that is tantamount to a dedication in favour of 
one’s self), but there is no difference of opinion as to the validity 
of a wakf in favour of one’s children and descendants. All the 
Jurists, all the schools, are agreed thereon. 

The principles of the Mahommedan Law seem to have been 
rightly apprehended in the case of Fatima Bibi v. The Advocate- 
General? In this ease, West, J., said as follows :—<“* If the con- 
dition of an ultimate dedication to a pious and unfailing purpose 
be satisfied. a wakf is not made invalid by an intermediate settle- 
ment on the founder’s children and their descendants." [It must 
be noted that this is by consensus, without any difference of opinion 


0 o n DIL ILC 





' Hedaya printed with the Kifaya, Vol. II, p. 901. 
7 I. L. 6 Bom., p- 12; In the case of Jugutmoni Chordrani v. Homjani Bibee, 
. U, L. 10 Cal. 033,) the same mistake was made, ;.^,, that the ultimate purpose 
should be expressly mentioned. 
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between Abü Yusuf and Mohammed ; according to Aba Yusuf, the 
law will presume the ultimate dedication to an unfailing purpose 
from the use of the word :caA7. } . 

The learned Judge then goes on to say that **the benefits they [the 
descendants] successively take, may constitute a perpetuity in the 
sense of the English Law, but according to the Mahommedan Law 
that does not vitiate the settlement, provided the ultimate chari- 
table object be clearly designated." This, again, is according to 
Mohammed and not Abü Yusuf. Apparently, the learned Judge 
overlooked the difference between the two, and the fact that Aba 
Yusuf rule is the recognised law in the Hanafi world. Still 
there is some basis for the view which he has expressed in the 
passage last quoted, whereas the other cases seem to be in conflict 
with the whole body of Moslem jurists and the principles contained 
in Mahommedan law-books. 

As a matter of fact, no analogy drawn from English Law with 
regard to trusts and settlements can assist in the comprehension 
of the Mahommedan Law relating to wak/fs. The Mahommedan 
Law relating to trusts or consecrations 1s founded on the ordi- 
nances of the Prophet, and the practice of his Companions and 
early Disciples based on those rules. Under the English Law, 
a perpetuity is bad. Under the Mussulman Law, without any 
difference, perpetuity is an essential element in the constitution of 
a-wakf. A consecration for one’s family and posterity is, in the 
Mussulman religion and law, a charitable and pious purpose in the 
strictest sense of the term. But as one's descendants are liable to 
become extinct at some time or other, the law requires that, in 
order to ensure perpetuity, the reversion should be to an unfailing 
object. Under the recognised Hanafi Law, such reversion need not 
be in express terms, for if no other object 
favour the wakf will take effect upon th ; 
descendants, the law itself will supply tbe omission, and the — 
will be for the poor. — 


I now proceed to gi 
Gn favour of one’s children and descendan 
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CHAPTER IX.- 
THE OB JECTS OF WAKF.—( Continued.) 
DEMON I. 
Wakr IN FAVOUR OF ONE's CHILDREN AND DESCENDANTS. 


ACCORDING to all the jurists when a wakf is constituted in favour 
of the wâk:/ s descendants, and they are mentioned in general terms, 
or when three generations are mentioned, the trust takes effect in 
their favour so long as they exist. For example, if a man were to 
sav ‘this land of mine is a wakf for my children, using the term 
awlad or farzandün, the term being general, it will enure for the 
benefit of his descendants so long as they are in existence. And 
so long as a single descendant of the wåâk¿f is in existence, no portion 
of the usufruct will go to the poor. 

Similarly, if he were to say this wakf is for my child and the 
child of my child and the child of the child of my child (using the 
word in the singular, but mentioning three generations), the effect 
will be the same. 

This will be clear from the following passage in the Fatâwa 
Alamgiri :— : a 

* And if a man should say ‘this is a wakf for [original, upon] 
my child and for the child of my child and for the child of the child 
of my child," mentioning three generations, the income is to be ex- 
pended upon his awlâd (children) for ever, so long as there are 
any descendants, and is not to be applied to the poor; while one 
remains the wakf is to them, and the lowest among them: the 

J nearer and more remote being alike, unless the ;cGÀ7£ say in making 
the wakf, ‘the nearer is nearer,’ or say, ‘on my child, then on 
the child of my child,’ or say, * generation after generation’ (batnan- 
= baad-batn), when a beginning must be made with them with whom 
the wdaékif has begun." 


** Or if he shoald say, this my land is a wakf. or a - pious MOU- 
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the first generation while any remains, and when they are exhausted, 
to the second, and when they are exhausted to the third and fourth 
and fifth, all these generations participating in the division, and 
the nearer and more remote being alike.” * 

This principle is given in identical terms in the Fath-ul-Kadir. 

It would be otherwise if he said ‘this is a wakf for my child 
(walad), using the singular expression, or even if he said “my 
child's child, unless he extended his meaning by other expres- 
sions, indicating that though the term was used in the singular, 
or though only two generations were mentioned, his intention was 
to give the proceeds to his descendants so long as they happen to 
be in existence. 

The Fat@wa Alamgiri states this principle in the following way :— 

«If one should say, * this my land is a moukoofa as a pious offering 
on my child and the child of my child,’ the child of his loins, and the 
child of his child in existence on the day of the settlement, and 
those who are born afterwards are included, and the two genera- 
tions participate in the produce, but none below them are included, 
nor the children of daughters, according to the Z@hir-ur-Rawayet ; 
and the Fatwa is in accordance with it. Or if he said, * this my 
land is a moukoofa as a pious offering on my child (walad); the 
produce is for the child of his loins, males and females taking 
equally, and so long as there is in existence one child of his loins, 
the-produce is to him or her only. When there no longer remains 
one of the first generation (batn), the produce is to be expended on 
the poor, nothing being allowed to the child of a child. But ithe 
had no child of his loins at the time of the settlement, and there was 
then a child of a son, the produce is to the son's child, none of the 
generations below him participating with him; the child of a son 
in the event of there being no child of the loins, thus coming into | 
his place. The child of a daughter is not included, according to 
Zühir-ur-Rawüyit, which is correct. If, after this, he should have 
a child of his loins, the future produce is to be expended on such | 
child. When there is no child of the first and second generations, | 
but there happens to be a third, a fourth and any lower generations, - 
the third generation, and those below them, participate together, - 


even though there should be many of them. m that has x = 











' Fatáwa Alamgiri, Vol. II, p- 1:8. 
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been said of the words * my child,’ is applicable to the words * child 
of such an one. " 
Kazi Khan states these principles shortly thus: — If a person 
make a wakf of his land for his walad (issue of his loins) and after 
him or her for the benefit of the poor, without mentioning that upon 
their death, it-will go to his or her issue pin such a case according 
to the jurist Abu'] Kasim, upon the death of such walad, the pro- 
duce will go to the poor. ^If he says “this is a wakf for my walad 
and my »alad's walad and after them for the poor," according to 
Abu]! Kasim, the produce will be applied to his children and 
children's children and on the death of the last surviving of the 
wåkif s children’s children, the produce will go to the poor and not 
to the descendants in the third degree. But if he were to say for 
my walad and my walad’s walad and my walad’s walad’s walad, Mention of 
so that the third generation is (expressly or impliedly) included, ous — 
lent to perpu- 
the produce would be applied to his descendants in perpetuity, as tuity. 
long as any of them be surviving, and it will not be given to the 
poor so long as any of his descendants, how ever low, may be in ex- * 
istence. When the waif has mentioned three generations, it will 
be applied to his descendants always, so long as they are in ex- 
istence and the near and remote will be equally entitled to the benefit 
thereof, unless the wikif has provided that the nearer shall be 
preferentially entitled, or has said “line after line” or “for my 
children and after them for their children," and so on. In such 
cases the commencement of the division will be made as provided 
for by the wâkif. Pu 
In other words, when a man makes a wakf for his child (walad) " 
and does not mention that it will enure to the benefit of suc- | 


ceeding?generations om the extinction of the first, the wakf will go = 
tothe poor. But if he uses the term awlád, farzandün nasl, akab or 3 
khalaf, the wakf is for his descendants, male as well as female, in per- | 4 
petuity. When a general term of this character is used, no further A A general term : 







condition is necessary. Similarly, if he mentions three generations to saying. so —— 

as the recipients of the benefit of the wakf, it is tantamount to his corte hut es | = 3 
_ declaring that it is a perpetual wakf in favour of his descendants, — 
. .. and will be applied to their benefit as long as any of them are alive? 











.— .. * Same in the Héwi ; Radd-ul-Mahtar, Vol. III, p. 677. 
x — ..? Majmaa-ul-Anhar, Part II. p 641. , 
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If a wakf is made in favour of children specifically named, the 
others not named, will be excluded. 

A wascf in favour of A, and after him for his children (generally) 
will include all the children, both males and females. Similarly, if 
a person make a wakf for his own children (awlád) both males and 
females will be included. 

If a man were to say, “this wakf is for my walad and their 
children (awldd) and their children's clildren (awlâd - ul - awlad), 
those of his children who were living at the time of the creation of 
the wakf, or who are born afterwards and their children would take 
but not the children of his children who had died before the wakf. 

But if he said, the wakf is for my walad (child or children) and 
for my walad-ul-walad (children's children) and for their children's 
children, then the children of those children who had died before 
the creation of the wakf would participate ; for the term “my chil- 
dren's children " refers to all his grandchildren, not merely to the 
children who are entitled to participate in the wakf at its inception." 

When a wakf is made in the following terms :— 

* This wakf is in favour of my children that are born and for 
my nasl," any children born afterwards will be included ; but if the 
terms, their nasl, had been used the after-born children of the wf 
would not have been included.? 

| If the wakif were to say, “ it is for my walad who are born and 
3 for their nasl and for all my walad who may be born hereafter,” his 
after-born children will take but not their children. If he were to 
say, “ it is for my walad who are born and their nas! and for any E 
such awlád of mine that are born subsequently," the children of | 
the after-born children will take though not their parents. — 
p When a wakf is in favour of children without any right of sur- d | 


Se Wa L f in fa- 


d E a ou vivorship, as each child dies his interest goes to the poor, for the — 
| Children an wes . 
mie poor. interest of each is separate. But the case is different where th 














is a right of survivorship or joint tenancy implied from the nati 
of the grant. For example, if a man were to make a wa —* 
favour of his children and then for the poor; it is clear that ae 
intention of the donor was that the wakf should enure to the b. 1e s: ee 
fit of the wakif’s children so long as any one of them was livi ing, - 


and it is only on their failure that the wakf should go i to the p 
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— 1 Radd-ul- Muhtár, III, p. 678, Y :E thou `r, Vol. — p 
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consequently when each child dies his interest goes to the sur- 
vivors, or his or her child as the case may be.! 

If a man were to make a wakf in favour of his wife and his 
children, upon her death her interest will not devolve upon his 
child by her alone but will go to all his children, unless there is any 
provision to the contrary making her interest descendible to her 
children.? 

If the wakf is made “ for my sons," or * for my brethren,” the 
females will be included. If a man were to say, “the wakf is for 


my daughters, 


,* 


and he has only sons, the wakf will be applied to the 
benefit of the poor, until a daughter is born to him, or dt is shown 
that the expression had been used by mistake. 

If a wakf is made generally without any specification regarding 
the proportion in which the males and females of each line should” 
take the produce, the distribution should take place in the usual 
proportion of two for each male and one for each female. 

The word nasi includes all descendants on the male as well 
as the female side.* 


The word akab or khalaf includes descendants through males ; Akab and 
khalaf. 


al, jins, and ahl-i-bait of the wakif include those persons who are 
related to him through the father or grandfather or any other male 
ancestor. And sdr@batdar, arhdm and ansáb of the wakef include 
all those people who are related to the deceased from any ancestor, 
male or female. The highest ancestor to which the line would be 
carried is the person who first adopted Islam. 

If a man were to say, “this is a wakf for my walad and for my 
nasl in perpetuity and that should any one of them die, his or her 
share should go to his nasl,” in such case the entire produce would 
be divided among all the :c47/^s children and nasl ; and the shares 
of those among them who are dead will go to their children.5 
_ If a person were to make a wakf in favour of his children, and 
make no provision declaring that upon the death of any one of them 


_ his or her share should go to his or her children, such share or in- 


— terest will merge in the general produce and will be divided among 





oos t Radd-ul- Maltar, p. 630. * Radd-ul- Wuhtár, Vol. HI, p. 679. 
/? Wajiz-ut- Muhit. - * Ibid. [ Vol. IIT, p. 679. 


_ the beneficiaries for the time being. If the wakf makes a 








id-ul-Muhtàr, Vol. III, p. 679. — * Ramz-ut-Hakdik ; Badá-ul- Muhtár, 
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condition that upon the death of any of his descendants, his or her 
share should go to his nasl, in that case it would devolve upon all 
the children of such deceased descendant, and should any of the chil- 


dren be dead, the children of such child would take his or her share. 


Should he say nothing about the devolution of the share of a deceas- 
ed descendant, or should he say that the share of such deceased 
descendant should go to a higher class, and no one of that class is 
surviving, in both these cases, the entire produce will be divided 
among the surviving beneficiaries for the time being among the 
descendants of the wâkif, and will not go to the poor so long as any 
of the posterity of the «wif is living. 

If a man were to say that when one of his descendants dies, 
his share should go to other descendants of the same degree, in 
that case the nearest in blood would be preferred to one more 
remote ; and if there be none of that degree, the share would merge 
in the general produce. For example, if a person die leaving him 
surviving sister's children and paternal uncle's children, the latter 
would take his share in preference to the former, being of the same 
degree though remoter in blood. 

According to Kazi Khan, if a person were to say, “this land of 


35 


mine is wakf on my walad (child), " it will go to his own children, 
and male and female will receive equal shares unless he restricts 
the wakf to male children alone. If there be no child of the wâkif, 
the property would be wakf for the poor and not for the remoter 
descendants of the wâkif. If at the time of the wakf there was 
no child of his loins living, but there was a son of the son living, 
he would get the benefit of the wakf. When a man says “this 
land is wak7 or sadakah-moukoofa for my walad and walad’s walad,” 
the daughter's children will be included. So if he used the expres- 


sion awldad, the children of sons and daughters are equally included. 


According to Mohammed, walad -ul- walad includes the ehildren of 


daughters.? 

If a person make a wakf in favour of his children according to 
their number and their legal shares, and also provide therein that 
the female children should get no share, unless they are widows, and 
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i Futh-ul-Kadir; Radd-ul-Muhtár, Vol. III, p. 682; Mj Anbar, sa 


Part II, p. 641. à E — = 
2 Kazi Khan, Vol. IV, p 94 (Mss). ` — — 
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that after the children, the wakf should be for their children, and 
their children's children and their descendants, on condition, that if 
any one of them should die leaving children, his or her share should 
go to such children, the aforesaid condition would refer to all. 

= If a man say this is a wakf for my sons? and he also has 
daughters living at the time, the daughters will be included ; 
because when a person has got sons and daughters they are 
mentioned in the masculine gender, and, so also, even should the 
children be all daughters. 

But should he make a akf for daughters whereas he has only 
sons, the wakf will be for the poor and not for the sons [unless 
it can be shown that it was a mistake and though he used the term 
daughters he meant sons ].? 

The children of a daughter are included in the term **descend- 
ants," zurriut. That is,if a person make a wakf for his descendants 
or zwrriut, the son's children and daughter's children will both 
be included. 

When a masculine term is used collectively it includes the 
females. 

If a person make a wakf in favour of his walad, and after that 
upon their arc/4d and so on, batn after bat», and provide also that 
should any one of them die leaving children (:calad), then his or 
her share should go to his or her walad (child), if such person 
should die before becoming entitled to a share in the rents and pro- 
fits, leaving him surviving a child, the latter will take his place 

! and become entitled at the distribution of the profits to the share 
of his parent. If the wa@kif die leaving him surviving several 
children A, B, C, D, and E, and then A dies leaving certain chil- 
dren, the share of A would go to his children. in accordance with 

_ the conditions laid down by the w@kif. And then B dies, leaving 

. . several children and grandchildren by a predeceased child. Question 

— E z E would such grandchildren be entitled to share in the interest 

— B along with his children? Sabki has answered this question 


Se 





* Radd-ul-Muhtar. Vol. IIT, p. 671. 
T — Persian word farzand means a son, but in the common acceptation of 
especially in its plural form, it applies to both male and female off- 
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in the negative. He holds that B's share would go entirely to the 
children, and the grandchildren will be exeluded. On this point 
Khassaf agrees with him. But Khassáf holds that upon the death 
of the last surviving member of the first group, viz., the children of 
the wit, the rule will cease to operate ; that is, if E, the last sur- 
viving son of the waif, dies leaving a child, his share will not go 
to this child, but the entire income will be divided among the grand- 
children of the waz, that is, members of the second class, the same 
rule applying as in the previous case, viz., the share of each mem- 
ber of this class, upon his death, will descend to his children until 
the class is exhausted, when the distribution would take place ac- 
cording to the number of the third class. According to Khassáf, 
therefore, the members of each class take per capita. According to 
Distribation Sabki, the distribution is per stirpes. He holds that as the members 
per sope of each class die, their shares descend to their children respectively. 
Jalal Suyüti differs from both Khassaf and'Sabki. He holds that 
when any member of one class dies, leaving children and grand- 
. children by a deceased child, the grandchildren and children share 
in the interests of their grandparent, that is, the grandchildren take 
the share of their parents, the distribution being per stirpes.! = 
The Ashbáh agrees with Sabki, and is followed by all moderns. — 
The result is, that when the adjunct ‘waw’ (and) is used 
between the lines, then after the extinction of each line the dis- 
$ tribution begins again, but when the word summa (then) is used 
the division continues per stirpes throughout. And this view is 
apparently adopted by the majority of Sháfei lawyers and some 
of “our own." The consensus of opinion is, that when a person å 
š dies during the lifetime of his father, leaving him surviving a child, 
- that child takes his father's share in the interest of the grandfather 
but acquires no interest in that of his uncle.? E 
Wakf forliceal If a person make a wakf for his lineal descendants, the children 
descendants. of daughters will not be included, unless those children are the = 
offspring of husbands who are the lineal descendants of the wâkif 
If a woman make a wakf for her ahl-i-bait or her jins, her children — 
will not be included unless the father of the children belongs to 
her kowm or tribe. T D E. 
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If a man were to make a wakf for his or anybody else's descend- 
ants, without mentioning the order in which they should enjoy 
the income of the wakf, the near and the remote will take equally, 
in other words, the division will be per capita. For example, if a 
man were to say, ** I make this^rea£f in favour of Zaid's descendants 
in perpetuity as long as his line lasts," Zaid"s children and grand- 
children will be entitled to share equally, and there will be no 
difference between son's children and daughter's children ; they 
will take equally. 

This principle applies where no order of succession is indicated 
by the specification of the line or generation (batn). Where the 
order of the line is not given (e.g., generation after generation 
(hatnan-baad-hain), the rents and profits will be divided equally” 
among all the descendants, male as well as female, living at the time 
of the distribution, the one lower in degree getting the same share 
as the one nearest. And as each person among them dies, his share 
merges in the wakf estate, and the entire usufruct is divided among 

~~ the beneficiaries living at the time of the division. If the succes- 
sion of lines is given, that is, the wakf, is in favour of the descend- 
ants, “line after line" (batnan-baad-batn), in that case it will imply 
"that the nearer line or class takes first and after them the “ line ” 
next after. ! 

* [f a man were to make a wakf on his walad and then on the 
poor, that wakf would be applied for the children of his ‘loins? 
and male and female will be equal therein unless he has specified 
the sex therein, and so long as one of the children exists, it will 
be for him [or her], and if he has no child at the time of the wakf, 
but a son of a son, he will take it. But lower heirs will not take 

any benefit therein ; and if there is a daughter's son, he will not be 





— 


M —— ; Mr. Baillie’s note will be of interest in this connection. 

t appears from these cases that when two or three generations are men- 

k tioned separately snd then joined by the word *“ and,” all the generations 
l | participate together unless there is something to indicate that one generation 
— to take in succession to another when the first would have an estate for life 
ZEE in possession and the other estates i il, as it is termed in England. There 
=, | seems to be no reason for a different constriction if the settlement were on a 

: person and his children. But“ with” denotes conjunction as weil as “and. 
-~ KA, settlement on a person with children, or bafurzundan as it would be in 
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incladed according to the Zâhir-ur-Rawâyèt.  Hillàl has adopted 
this, though Mohammed says he will be included, but the Zahir-ur- 
RawGyet is correct. And after the son's son, his lineal male de- 
scendants, if any, will take it."' So also in the Radd-ul-Muhtar :— | 
" But if a man were simply to say that it was a wakf for his ; 
walad, then the daugħter’s children will not be included, for walad é 
by itself means his own child,...though it includes in the language | 
of custom the son's children, owint to the fact that the son's 
children are descended from the 
* Allàmah Shaik Ali al-Mukaddasi [the author of the HMâwi died 
A. H., 600] has laid down that if a man were to make a wakf in . 
favour of his walad and the walad of his walad, in such a case EE a 
own children, the children of his sons and the children of his daugh- — 
ters will be included. And Khassáf and Kazi Khan have a 
this view."? cs Ee 
So in the Fath-ul-Kadir, **if a person were to say *this is awakf — : 
on my walad and — walad of my walad [child of my child] and — — 
then on the poor, in this all the children of his loins participa 6 d 
the children of his daughters alike with the children of his son. 
And Hillal and Khassáf have accepted and Kazi Khan held it to 
be correct.”** — 
If a man were to declare that the wakf was in favour of th he — 
sons of his awlâd, or his akriba or his krethren, the females ^ I be 
^ncluded. C 
Where a wakf is constituted in favour of a child (wa : a 
after him for the poor, the child who may be in exist * * at th 
time of the existence of the produce enters into the benefit He : 
wakf, whether he was born at the time of the creation of the — 
or after it. f — — | 
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on the basis of the opinion of MO ed in the pe EA — Se ala 
Asaaf; it bas been adopted by Kazi-ul-Kuzzat Nur - ud - = o Tr it iy 
disciples Shibli, Ibn-Shahna, Ibn-Nujaim, Hanouti, Sox d-u£ c: 
III. p. 672. Sham a 
s «* Khassa4f is an Imam whose worth has been testified to by Shams 5 
CHalwáni who has declared that Khassaf’s views are adopted e he 

` p. 672. : 
I0 athl Kadte, Vol. II, p. 643. m. 
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Similarly, if the words were to this effect, “ this isa wakf for my 

child, and what child may happen to me, and when they fail, upon 

=~ the poor. And the Alamgiri goes on to add, “when a man has 
- made use of these words, though he have no child at the time, the 
wakf is valid ; and the produee, when there is any, is to be divided 
among the poor. If a child should be bormto the wâkif after the 
division, the subsequent produce is to be expended on this child so 


long as he lives; and when there is no surviving child, it is to be 


expended on the poor." 

When a trust is created in favour of one's children (awlád ), 
a right is established only in favour of **childregm of known pater- 
nity” (nasab). “‘ Hence if there be a child who is not of known 
paternity, but whose paternity is known on the word of the ap- 
propriator, such child is not included.” = 

** If one should say * I have settled it on my children, and he has 
only one child at the time of the produce, half ofit will be forthat 
child and half to the poor. But if the words were ‘on my child,’ 
and he has only one, the whole of the wakf is for the child. So 
also when he has had several children but only one is surving." 


Shaikh Iman Abû Bakr Mohammed ibn Fazl has declared Reservation of 


a right of sur- 


that when a wakf is in favour of two children, upon the death 
of one of them leaving issue, his share of the profits will be given 
to the poor until such time as the other son of the wakzf also is dead, 
when the entire wakf will be devoted to the benefit of the grand- 
children, unless the wakif has provided that, upon the death of any 
A one of the immediate beneficiaries, the produce will go to the survivor 
— — or to the issue of the deceased. So. also in the Fatáwa Alamgiri.? 
i. When a person makes a wakf of his land for his children (awlád) 
EC send destines its ultimate appropriation for the poor, upon the 
E death of each beneficiary the entire produce will go to the survivors, 
| = and it is only upon their failure that the benefit of the wakf would 
accrue to the poor. So long as any of the awldd are surviving 
S 2 othir ig would'be given to the poor. 
i ur "When a mariz (a person labouring under a death-illness) makes 
E wakf of his land in favour of his walad and walad’s walad in per- 
- pe ix ity so long as his nasl exists, upon the death of the testator 
(ac ecordir met to all the jurists), the way will not be valid in favour. 
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of the heirs, but will be valid, (according to Abü Hanifa, Abii I. 
Yusuf, Zuffer and Hassan.) in favour of the non-heirs, 7.2. the — P 
grandchildren, in respect of one-third of the estate, “for the wakf — 
of a mariz is like a will and is valid so far as the third of the estate - 
extends when it is in favour of a non-heir. "^! o E 
* When a person in sickness appropriates his land for his hild 
and his child's child and leaves no other property besides m 
one-third of the land becomes appropriated for the benefit of the - 
child's child, whether assented to by the heirs or not, and the other 
two-thirds form the property of the heirs, if the appropriation is 
disallowed by them, but if it is allowed by them the two-thirds 
are to be divided between the child and the child's child equally. = 
* When a man has made a wakf for his son and for his children 
and for his children’s children in perpetuity so long as any one  - 
among his descendants is alive, Abu’l Kasim says the produce will — 
be divided among the waki7’s son's children per capita, the female 
and male taking equal shares. And when he was asked eo 
the children of daughters, he — they would be entitled, because c 
they are the arcléd of his awlad 
The beneficiar- When a wakf is made in favour of two or more individuals, they — 
* vernos." are not entitled to a partition of the property in proportion to their 
share of the profits. The mutwalli, however, has the power to make — 
such arrangements as he deems necessary, consistently with the = 
provisions of the witkif for the due cultivation of the wakf lands e or = 
occupation of the wakf premises. Pie 
a io A woman labouring under a death-illness makes a wakf for — 
during death- two daughters and after them for their daughters and daught il 
"ness. daughters and so on, and on failure of their issue for the pur pc r 2 
of a mosque. She dies leaving her surviving the said two daugh- 
ters and a sister? who does not consent to the — In such a € 
the wakf will be valid respecting one-third of her estate and the 
maining two-thirds will be divided among the heirs, in — 
: their legal shares. The income of the one-third, whiéh is wa u 
= also be divided among the heirs in proportion to their shares unti 
the death of the two —— when the produce will £5 ex xe ustveb 
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— Age fata Mile Vol. III, p. 610. 


* The sister takes a share with the daughters under the 
. under the — doctrines. 
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to their children. Similarly, if the wa@kif had said, * I devise by way 
= of wakf the produce of this land after fifty years to my children's 
= children,” it would be valid. The reason is that, though a testa- 
mentary wakf in favour of an heir is not valid, it is valid in favour 
of his or her children, and aecordingly when the other heirs do not 
consent,—the one-third, with reference to which the wakf would be 
valid, if not made to an heir, will be set apart and its produce will 
be distributed among all tbe heirs, the immediate beneficiary in- 
cluded, and upon his or her death, the produce of this one-third 
will be divided among his or her children. 

When a wakf is created in favour of one's children (walad), and 
on their extinction in favour of the poor it is lawful. Hitlal’ 
declares that the children of the ehildren will participate in the 
benefit of the wakf if they be in existence at the time when the pro- 
duce or income becomes distributable, whether they were or were 
not in existence at the time of the dedication. This view has been 
adopted by the jurists of Balkh.* Accordingly, when a person de- 
clares the wakf to be in favour of his children and grandchildren, ^ ied 
all of them who happen to be in existence at the time the produce 
comes into existence or becomes distributable will participate in its e 
beneft. = 

Yusuf ibn Khalid Samani is of opinion that the benefit should | 
be restricted only to those children who were in existence at the F 
time of the actual dedication. Further, according to him, a grand- 
, child will not take a share às long as there is a child born before 
— the produce became distributable. If at the time of the distribu- 









. . tion there is no child of the wakif, the produce will go to his grand- — ae 
children. | ——— S 
E: When a wakf is constituted in favour of the w@kif’s child and his A — ia 

7 nasl (progeny), the “wakf,” says the Fatáwa Alamgiri, “is valid, Nem — 
— gu the males and females of his children and children’s children vara eae A E. 5 
E — e e included ; the near and the remote, the children of sons and the - 1 > r p | 


ren of daughters, the free and slave nave all equal, um 
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$ _ Hilàl iba — ibn Maslim Basri died in the year 456 A. H. He was wane z = 
ci p le ot Yusuf ibn Khâlid Basri who bimself was a disciple of Aba- Hanifa 


he received b n legal education under Aba Yusuf and Zuffer. — = 
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the shares of the slaves belong to their master. And if he should 
sav. `E have settled it on my child and my nasi. and he has a 
gramdechiki at the time, but a child of his loins is born to iim 
after the weir they both enter into the right. So ako N de 
should sav. ‘this my land is a sadabah-moukoora on my children in 
being and on my raci a child subsequently born would enter 
bv means of the word »as/. If the word were ‘on my children in 
being and their ees! the children in.being and their mast would 
enter. whether the nas! were in being or not, but none of his eli 
dren who are not in being. nor their nasi, would be included; Se 
also if he had said, * upon my children in being, and their children 
and should there afterwards be born to him a child of his loms, that 
chiki wonlkd not be included. And if he should sav, * upon my 
children in being, and on the children of their children, and their 
wast” his children in being and their children and the children of 
their children for ever, while there are any nasi or descendants, are 
included : but if he should sav, * upon my children in being and the 
children of their children. and were silent, the child of a child would 
have nothing.” 

Again—* When one in good health says, I have made this my 
land sgdatah-moukoofa or "exar to Almighty God for ever. for my 
child, and child of my child, and child of their children, and their 
mas! for ever, so long as there are nasi,” every child that he had at 
the time of the aif and every child born to him thereafter before 
the existence of the produce, and chill of the child for ever, enters” 
into the benefit of the produce of this consecration, and if any of — 
them should die before the existence of the —— — ee 
person so dying would fall to the ground ; but if the death should — 
not occur till after the existence of the produce, the person dying — 3 
would have acquired a right to his share, which would CE s 
heirs ; the higher and lower generations sharing equally, un = 
been said in making the wakf that a beginning was to be made 
the higher generation, and then the generation below * Int t 
case, if all of the higher generation but one person — S 
Mehl gm Oo Sent paroon alive, to ME 4 
tion below. And if one should say, ‘for my child — 
child for ever so long as there is any nasl; without say 
baad-batn, but adding * as often as one dies his share o 
is to his child,” the produce would before the death: 
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be among the whole of the children and children's children and their 
nasl equally, and if one of them should die leaving a child, the share 
of the person so dying would go to his child, who would thus have 
his father’s share in addition to that appointed for himself by the 
wá kp 

When a dedication is made in favour. of “the children and 
the progeny” (:ca/ad and nas!) and at the time there is only one 
grandchild but subsequently a child is born to the âti, both 
will participate. Similarly, if a person declare a wakf to be in 
favour of his children, who are in existence and for his nas/, children 
born after the wakf will be included as his nas. 

When a person makes a wakf in favour of his infant (saghir) 
children, in that case such of his children alone will be entitled to 
share as were infants at the time of the wakf, for though infancy is 
a quality which ceases, yet it is such a quality which never comes 
into existence again, and it is therefore tantamount to specifying 
the children by name. 

lf a dedication is made for a child and there is born to the ap- 

- propriator another child, within six months from the date when the 
produce of the wakf came into existence,’ this latter child will 
share with the former in such produce. If the child is born over 
six months, it will not share with the first in the produce as the 
presumption is, it was not in existence at the time the produce came 

into existence. If a person make a wakf for his child at a time 
when he has no issue and norehild is born to him within six months 
from the time the produce came into existence, such produce would 

| . go to the poor, though subsequent accretions would go to the child.* 
— — ** When a wakf is made for the indigent, upon whom should the 
produce be spent? Natiki has declared that * if the wâĉkif `s children 
oF or descendants happen to fall into indigence it should be first ap- 
_ . plied for them ; then upon his relations ; then upon his emancipat- 
3 — slaves; then upon his neighbours; then upon the inhabitants of 

— | the city where the wi&kif lived having regard to the nearness and * 

| A proximity of their residence to where the wi&kif lived" and one 
f — 2% and — will be included in the distribution among neighbours."s 








e time when cultivation takes the shape of grain is regarded as the 5 


hen ess pui t is in existence, 
? Fath-ul- Kadir, Vol. II, p. 649. * 
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* [f a man were to make a wakf on so-and-so (naming him) and 
his children, and he rejects, his rejection does Es affect the right of 
the children whether they be minors or adults.’ 





SECTION Il. 
WAKF ON THE KINDRED.. aos 
TE The term âl, jins and aAl-;- bait ot the wâkif include those 
kindred. persons who are related to him through the father or the grandfather 
or any other male ancestor. And £arübatdür, zu- karübat, arhüm 
and ansáb, include those people who are related to the deceased 
through any ancestor male or female. The highest ancestor to 
which the line would be carried is the person whe first adopted 
Islam. 

Abu Yusuf and Mohammed have said, that by £arübat is to ha 
understood every one related to a person through a common 
ancestor up to the farthest back in Islâm either on the father's or 
the mother's side, and whether within the prohibited decrees or mot, | 
and that the near and the remote are alike in this respect, whether . 
the word be in the singular or the plural. But according to Aba — — 
Hanifa, when the settlement is made in the singular, as for instance, —— 
“on my karâbat or on a person of my karábat," it is the nearest of — 
the relatives within the prohibited degrees that enters into the — 
benefit a the wakf, while if the settlement be in the plural, as for 23 
instance, “on persons of my £arübat or on my akriba " (or rela- - = 
tives), the whole of those above-mentioned are included, as the words ! 
are applicable to two or more. With regard to the meaning of e a 
words **most remote ancestor in Islâm,” some say that it is the 1 mos t | 
remote who adopted the Mussulman religion, but others the 1 m e TA 
remote ancestor since the promulgation of Islàm whether dea t 
el the faith or not. — p 

If a man say, “this is a wakf for my akriba, — it, &e 
-according to the Disciples, even if there be only one of 
the trust will take effect. | 

Poverty. has When a man makes a wakf for his poor relatives, e 
= stel sii. has reference to the time when the income becomes « disti butat 
os — But the recipient of the benefaction must be one y ho h: 
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relation legally liable to maintain him or her, for example, a ` 
husband, a father, &c. 

When a wakf is made in favour of one's children or relations, 
all those who are existing at the time when the produce comes into 
existence, though born after the creation of the wakf, are entitled 
to share. . 

What has been said as to a person's akriba and zav - ;T-karübat 
is equally applicable to his gri@m and zav-il-arhâm and ansáb and Er 
zac'-il-ansáb—2all these terms implying the same thing. 23 

When a person has said, ** This is a sadakah settled on the poor of 
my kindred orthe poor of my children and after them on the indi- 
gent," the settlement is valid, and the persons entitled are those of 
them who are poor at the time when the produce comes into exist- 


33 





ence, according to Hillal, whose opinion * we" approve and the 
Fatwa is in accordance with it. Similarly, if instead of * the poor," E 
the words of dedication were *' the indigent and the needy of my 
kindred.” If one after making a wakf on the needy of his kindred, 
and then on the poor, should die leaving a poor son, Abü Yusuf = 
holds that the son would not come within the meaning of kindred, a 


and this seems correct. When there are poor of an appropriator’s 
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kindred in another city than that in which he resides, the produce — — 

is not to be sent to them, but is to be divided wholly among those of = 

his own city, though if the superintendent should send any of it E 

away to them he would not be considered as committing a breach | . eS 
E — A wakf to those who are sáleA (pious) includes those men who are The — = 


pure, and nobody doubts them or makes any imputation against Sareh, oF Io. ere 
|... them and they follow the path of rectitude, use no evil expressions, — i Le 
= are not drunkards and do not revile good women, and are Ee x e 
and honest, ** these are the s@leh, men of purity and goodness.” 
= Ifa man make a wakf for * those who are nearest to him 
: ELE after them for the poor, and he has a child, da 

father and a mother, or a father or a mother, then the produce wil gun 
| ides child, though it be a female, for she is nearest to the wa@ki 
P And r the child to the poor, and not to the parents, —— 
ae : d not state, Pto te t d iei E 
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equally. If the wakf left a mother and brothers, the d i32 
will be given entirely to the mother. If he leaves paternal = 
maternal grandfathers and brothers, the brothers will — the — 


whole produce. z^ — 
lf the wa@k77 has a daughter's daughter and a son's son `s son, the — — 
om esl 

daughter's daughter as, the nearest will be entitled to the beneft —— 
iu v 

solely. | — 


But when a man makes a wakf on the nearest of his kar@bat, in 
that case his parents and children will not share as — n 
included in the term sar@hat. E a 

If a person were to declare, “I make a wakf for my — 
on condition that the distribution should commence with the one - 
nearest in the nasab (consanguinity) or karübat (relationship), and 
after him for one who is nearest to him and so on," and the wâkif 
has two brothers or two sisters, the distribution would commence 
with the brothers or the sisters of the full blood and then with those 
who are uterine. And if one of them is consanguine, and the —— 
others uterine, the uterine will take first. This is according to Abi | 
Hanifa. According to the Disciples they will share equally. A ma- c 


ternal uncle and aunt are preferred to a consanguineous or uterine E 


UE 
brother of the father. So a full paternal uncle is preferred toa 2s 
consanguine or uterine brother or sister of the mother. 
paternal uncle and aunt are preferred to a maternal uncle and aunt 


This is according to Abà Hanifa. According to the Disciples they. 
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' Some jurists hold the paternal grandfather would take the entire Dre du: z 
being supposed to stand in the place of the father. E — pe — 

* When a person has made a settlement on the nearest of men to him s — 
after that to the indigent and has a son or a father, he enters into the | 
of the wakf, though if his words were ‘on the nearest of men — 
karábat' they would not enter into it. And if he has a son or a daughter ar 
both parents, the son or daughter alone is entitled and on their dei 
produce belongs to the indigent and not to the parents; while if pe 
parents only, the produce is to them in halves, and if either should d 
her half would pass to the poor. In like manner, if he have ten = A = 
of them should die his share goes to the indigent, And if he has a 3 a moth 
brothers or a mother and grandfather, the produce is to her alone: ot = — 
of the others, she being the nearer. The same is true of the a fep — 
father is nearer than a son's son, but a son's son is preferred tc a 
and a daughter’s daughter toason’s descendant in a lower & ZTA adi - um | 
daughter's daughter's daughter is preferred to a full sister." di lie, f 
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take equally. In both these cases the views of the Disciples are 
. A adopted as law. — 
The same rule is applicable to the offspring as to the * roots,” 
— — bearing in mind that according to the Disciples there is no difference 
whether they are connected through males or females or through — 
one side or the other. viz., the father’s side or the mother's ~ 
side. 
The word karib (near) js not confined to the kaerábat alone. 
Therefore, if a man instead of saying “the wakf is for one nearest 3 
to me among my karâbat ” were to say “the wakf is for one ; * 
nearest to me among all people," this would include both karabat E 
and ghair karübat, and consequently parents and children will be v 
ineluded in the wakf though they do not fall in the category of | = 
karâbat. Es 
: If a man were to say, “this wakf is for my children, and if any : 
of them should die, his share shall go to one of his degree, the ! — 
nearer being preferred to the one more remote,” and there are the . 
wâkif s sister's children and paternal uncle's descendants, the share : 
of the deceased beneficiary would go to the wâkif s paternal uncle's : 2 
descendants and not to the children of the wâkif s sisters. This is E 
contrary to the Fatwa in the Kha/riyéh in which the wåâkif s sisters — 
children are preferred. E 
A person may create a wakf lawfully in favour of his kindred A 
(karábatdár or karübat or zü-karübat), and no preference will be E 
= given to males over females. And in the Ziâdât it is stated that 
the grandparents and grandchildren will participate in the benefit ies 
— of the trast? A wife, however, is not included 1 in the term £aráübat pg — 
E or akriba.* — 
|». lf a person declare his property to be wakf for his nearest kin- 
- dred and he has a consanguine sister and daughters daughters — — 11 
* TE laughter, the wakf will be in favour of the latter for she is nearest | — — 
—— bod t to Si aed being his own descendant, how ever low in - a = E 
- s- Wen a — is in favour of the poor kindred, such kindred : as Test of 
are in indiger circumstances will alone be entitled to share — — 
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benefit. With reference to the question who are indigent and who 
are not, the Alamegri states the principle in the following terms :— 
~All persons whe are accounted in law as the legitimate recipients 
of the sak®t or the poors rate, must be regarded to be poor. A 
person possessed of only a dwelling-house and a servant is held to 
be poor, and properly entitled to receive the sakât, as well as the 
benefit of a wats for the poor." 

* So also when with this, he has a sufficiency of clothes without 
anything superfluous or house-furniture, that cannot be dispensed 
with. Butif he have an excess of 200 dirhems above his clothes and 
furniture, he is to be accounted rich and will not be held entitled 
either to the s-akdat or to the benefit of a wakf. So also if he have 
two dwelling-houses or two servants and the superfluous house or 
servant is of the value of 200 dirhems, he is to be accounted rich 
so as to render it unlawful for him to participate in zaka@t or wakf, 
but not so as to render him liable to the former. And, though 
the surplus above his dwelling-house, or the surplus above his 
clothes. or his furniture should not each by itself be of the value of 
200 dirhems, vet if all taken together are of that value, he is rich, 
and cannot lawfully participate either in zakât or in wakf. And 
if he have land of the value of 200 dirhems, though the income 
from it be insufficient for his maintenance still he is rich, according 
to what is approved. Though he should have plenty of property 
not immediately available or in debts owing to him by other 
persons, he may be allowed to take of the zakát or the wakf, for he 
is in the condition of a traveller: yet if he can ge it is better 
for him to do so than to receive from a charity.” 

= Every one who is entitled to maintenance from another, and 
who may take it without his consent or the order of a Judge, or to 
whom the Judge may award it out of the property of an absent 
person,—and every person, the profits of whose property are so 
mixed up with those of another that neither can be accepted as nic 
witness for the other, is accounted rich in respect of wakf, on the d 
strength of the wealth of his maintainor or person with whom he is EE 
so connected, and of this parents and children and grandparen E 
are examples. But persons, who though entitled to maintens ince. 


-—'a-L- T. la 













* Though apparently there is one opinion of Abü*Hanifa opposed | Ee 1e 
view given in the text, which is that beld by the Disciples. 
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from another, yet cannot take it without his consent, or the order of 
a Judge, and to whom the Judge cannot assign maintenance against 
another during his absence ; and persons, the profits of whose 
property are so distinguishable from those of another that each 


may be accepted as a witness for the other—are not to be account- 





ed rich on the strength of the wealth of their maintainors ; and of 
this, brothers and sisters and other relations within the prohibited 
degrees are examples. When a poor woman has a rich husband 
she is not to receive from the wakf, but when a poor man has a rich 
wife he may receive from it." 

Kazi Khan lays down the following rule on the subject, which, Kazi Khan. 
however, he says, must vary with the changing circumstances of 
the times. <A person is called fakir (indigent) who has only a 
lodging (and nothing more,) and he would be entitled to both 
zakát (poor’s rate or religious alms) as well as the benefit of a 
wakf (for the poor). Similarly, a person, who has only a lodging, 
but no wherewithal for subsistence, though he may have an 
attendant, is a fakir. A person, who has only a few necessary rail- 
ments and nothing else, is a fakir. One who has household effects 
of the value of 200 dirhems will be considered ghanz, that is, a per- 
son enjoying competence. According to Yusuf ibn Khalid Sámáni, 
the possession of 50 dirhems would bring a person within the 
category of għani. 

According to Aba Yusuf, the owner of a piece of land which 5,5, ,; Mah- 
is worth 200 dirhems, though its income may not be enough for têr- 
his support, is not indigent ; but Mohammed ibn-Shahna, and 
Mohammed Ibn Makátel of Rai would regard him as a fakir. ‘“ The 


words of Abii Yusuf, however, are words of caution, and the saying | * | 

of Ibn-Shahna contains much elasticity." The author goes on to : : 
. Say, that a person ostensibly possessed of means, though having A 
. been overtaken by some calamity, cannot have the immediate use TU 
— such property, may be regarded as an indigent. He also adds ue 
aga . that a person who, with the exception of a debt owed by an insol- : — 
p. vent, owns no other property, will be regarded as an indigent. ^y c 
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Meaning ofthe 
term “orphan.” 


| ex has stated that in the Ziadat, Imám Mohammed hs has s held the 
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requirements and exigencies of the society among whom the 
question arises, 

When a waè is made for the indigent kindred of the — 
and one of his kinswomen gives birth to a child within six months 
of the date upon which the produce of the wakf comes into existence, 
such child will not be entitled to a share in it, for a child en ventre 
sa mòre cannot be regarded as coming under the category of 
indigent kindred. Such child will be treated in the same way as 
a kindred, who was chan at the time the produce came into exist- 
ence and became indigent afterwards. This person though not 
entitled to a share in that produce, will participate in all future 
income. 

When a wakf is clearly intended for more than one person com- 
prehended in a class, and there is only one person of that class 
existing. he will take half of the produce and the remainder will go 
to the general poor. If, however, it appears primé facie that the 
whole benefit is intended for persons of that class, independently 
of their number, such person will take the entire benefit. For 
example. if a way is made for the benefit of the indigent among 
the posterity of A. and there is only one such person im existence, 
the entire income of the wakf will go to that person. But if the 
waky was created for the paupers among the posterity of A, and 
there happens to be only one he takes half of the produce, the 
remainder goes to the poor in general. 

A wakf made for the orphans of one’s kindred is subject to the 
same principles. -An orphan or yeteem means an infant child who 
has no father living, though the mother and the grandfather may 
be alive. The condition of orphanage ceases on the attainment — 
of puberty. In the absence of any indications of puberty, the com- vx 
pletion of the 15th year is regagded by Aba Yusuf as the age of. 
majority. Abt Hanifa holds that the completion of the 19th year 
is the age of majority for men and the 17th year for wom x 
whilst Zuffer is of opinion that the age of majority should be tl t 
same in both cases, namely, the completion of the 18th year. — 

If a person make a wakf of his property for his nes indrec, E 
will the mw/alli be authorized after the wakif's death to § 
shares of the produce to his indigent grandson ?- Most of the he —— 
have answered this question in the affirmative and the F a kih A 5 bu — 
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same view, though E aed Aba Hanifa and Aba Yusuf have 

held otherwise." 

— Where a wakf is made for the benefit of the w@kf’s kindred A wa£f for the 
kindred, resid- 

residing in a particular locality and after them for the poor, would in ing m a partè 

the kindred be deprived of the benefit of such wakf if they leave T TECUM 

their residence ? Fakih Aba Bakr of Balkh has declared that 

if the wakz7’s kindred who are constituted the beneficiaries of the 

wakf are limited in number and capable of being specified, in that 

case their right to the benefit of the wakf is ambulatory and will 

go with them wherever they go. But if they cannot be specified 

and are not limited in number, in that case the right of any one 

of the kindred who leaves the locality will drop and the entire 

produee will be distributed among those living on the spot, and : 

when none of them are in existence, it will go to the poor. And | 

Abü Lais has stated that should any one of the kindred (so 

leaving the place), return to that locality, the right would revive. 

Should a wakf be made for one's akriba, but the words their 
descendants are not added, still they would be included, as the 
descendants of akriba are also akriba. 

If a person make a wakf for his a£r/ba and after them for their 
descendants, these will not share in the benefit of the wakf until 
the first stock is exhausted. | 

A person makes several dispositions by will and creates a wak/ 4 wakf with 
of his land for the poor and authorises his executor “to give to deret, © — 
— whomsoever Ae likes and whatever he likes," in such a case it is — 
— lawful for the executor of the wakf to give to his parents, his m S 3 
wife and kinsmen, if they are poor or in need, and it will, in the 
ct main, be decem as a wakf for the poor. i; 
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er fue — preference is apparently given to the views of Abii Hanifa Ee 
— and Aba Yusuf :— — Er 
$ are — Ina wakf on ' karib’ the — is divided according to heads, the young m $2 igs DN 

cm and the old, , the male and the female, the poor and the rich being all alike, | 


[^ — suse th e noun is equally applicable to all. But neither the father of the — 
— ap propriator nor the childreu of his loins are included, nor his grandfather, >. 
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acco ‘ding to the Záhir-ur-Hawáy?t. A man makes a settlement on the needy 
of his is — and then dies. Question.—Can the mutwalli give any portion. i. e 
P3 ie — ce toa son of the appropriator's son when poor? ES z ES — 
anifa and Abü Yusuf he cannot, for the child of a child according, to POE 
isn 1t i euh in the term harabat.” There can be no cues that the 3 
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When a man has made a wakf on his neighbours, the pro- 
duce ought to be expended, aecording f6 analogy, on all who 
live adjacent to him, but, on a liberal construction, it is for those 
who assemble together with him and come to the masjid or place 
of worship of the mahallah or quarter, and this is approved. Re 
sidence is the conditior, according to the plain doctrine of Abi 
Hanifa, whether the resident be proprietor or not, and this also 
is correct. When the inhabitant is not the proprietor, the benefit of 
the wat is to the resident and not to the proprietor. The neigh- 
bours, whether Moslem or infidel, male or female, free or mouth, 
minor or adult, are entitled and the produee is to be divided 
among them according to the number of heads, the superintendent 
being responsible if he give more to some than to others. An 
"mme-uil-icalad, mudabbar, or absolute slave has no right to par 
ticipate, nor a debtor who is imprisoned within the mahallah for 
debt, nor, on a liberal construction, the son, father, grandfather or 
wife of the appropriator nor the child of a child though he be a 
neighbour. But his brothers and paternal and maternal uncles 
do participate. 

If, among the appropriators neighbours, there are some who 
have gone to another mahallah, selling their mansions to other 
persons who have come into them after the ripening of the crops, 
but before they are gathered, these are to be regarded as neigh- 
bours who are such at the time of the division of the produce. 
And if a person should make a wakf on his neighbours 
when residing in one house, but should remove to another even: 
though it be a merely rented house, and reside. therein until his = 
death, the pfoduce will go to his last neighbours. And if 8 >a 
man, after making a wakf on his neighbours, should remove to- d 
Mecca and die there, the produee would belong to his neighbours E 
in Mecca if he had taken a house there, but if he had gone ona 28 
pilgrimage only, it would belong to his neighbours in his qe. 8 
city. If a man have two mansions, in óne of which he resides ; 
and in the other of which he keeps ‘his merchandise, the produce: — 
is for the neighbours of the house in which he lives. IE heh ha a — | 
two mansions and a wife in each, the neighbours of both a — 
titled to the produce, though he should die in one of: hem. BUS t 
also, though one of the houses be in Bastah and the other i 










he having a wife in each. And if a person should m n ake ke : a 
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for the poor of neighbours without referring to himself, as, for 
instance, by omitting tō say “my neighbours,” it would be the 
same as if he had said ** my neighbours." If a man should fall sick 
and be removed by his son to another mahalla or village and die 
there, his first neighbours would be entitled, this being no proper 
removal. But if a woman inhabiting a mansion should make a 
wakf on her neighbours and afterwards marry and be taken 
to the house of her husband and die there, her neighbours are 
those of her husband. So also, when a man has married a woman 
and removes to her house, his neighbours are changed to hers, 
unless he has left his furniture in his own house, when they say 
bis neighbours are those who were so before his removal. 

When it is not known who are a man's neighbours, the produce 
is not to be divided until witnesses testify to the house in which 
he died and then a distribution is to be made among the neigh- 
bours of that house. And if a neighbour should claim as being 
poor and the fact of his poverty is not known, he must be put to 
the trouble of producing witnesses to prove it. 


SECTION III. 
PRINCIPLES OF CONSTRUCTION. 


When a man makes a wakf and constitutes himself mutiwallz 
thereot during his lifetime, and declares that after his death his 
son A shall be the mutwalli, and after him the fittest and worthiest 
of his children, the latter **his"" refers to A, and not to the 
wakif. 

If the wakf is for Zaid and Amr and his children, the pronoun 
** his " refers to Amr. 

If a man constitute a wakf for his children and such of his chil- 
dren's children as are male, the qualification refers to the grand- 
children and not to the children. 

** O.—A person makes a wakf for his son named Hassan and for 
his children (awldd), that may be born subsequently, and after them 
for their children that may be male, and after them for his children 


that may be female and for their children. After the constitution 


. of the wakf, another son is born to the waékif whose name is Moham- 


med, and. subsequently Hassan dies. Does the first /Azs refer to 
Hassan or the wakz7, so as to include Mohammed in ake wakf ?°° 
A.A., L.G.M. 19 
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*4A—The Hanafi Mutti of Egypt, whose name is Moulana 
Shaikh Hassan Sharnibilalieh, answers the question thus, ‘ the pro- 
noun ‘his* refers to the wa@sz7, and the AAariyéh adds this is most 
consistent with the intention of the wakif ; and it has been decided 
that when a word is equivocal in its meaning and is capable of a 
double construction, the construction most consistent with the 
intention of the settlor should be adopted ; for in the case put, if 
the pronoun is held to refer to Hassan the wé@kif’s own child will 
be excluded. "! 

“The expression ZnsAü-allah is a proviso, an 7stisna,”* but it is 
not equivalent to 7/la (unless). According to the Sháfeis, a proviso 
refers to the whole document and not to the immediate provision 
only. According to the Hanafis, it refers only to the last condi- 
tion, provided it can be separated from the other conditions, other- 
wise to all. For example, if a man were to say ** I make my house 
wakf for my children and my garden for my brothers, but should 
they go away it shall cease," the proviso refers to the condition 
regarding the brethren. 

But if he had said, * I make this house wakf for my children 
and children’s children, but if they go away it will cease to be 
wakf," the proviso would be general. Among the Hanafis, if a 
person make the necessity of a qualification a necessary condition 
to receive the benefits of a — the qualification refers to the 
persons in immediate connection with whom the condition is men- 
tioned. But if it is clear that the qualification refers to all it will 
have effect given to it generally. For example, if a person make 
a wakf for his indigent children and his children's children, the 
qualification of indigence is restricted to the children alone. But 
if he said the wakf is for his children's children who are indigent, 
it refers to both.* 

According to the Shafeis, the qualification would refer to all in 
any case. E 

lf a person should constitute some portion of his property a wakf | 
by way of a pious offering for Abdullah and Zaid, the income wil — ! 
go to these as tenants in common, and when one of them es bis: e 





^ Radd-ul-Muhtar, Vol. III, p. 669, 


with any provision, it must be regarded as precatory. 
" Radd-ul-Muhtar, Vol. III, p. €59. 
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share would go to the poor, and upon the demise of both of theni 
the entire rent and profits would be given in charity. Similarly, 
when a wakf is in favour of a class (kowm), the rents and profits 
will be divided among them, according to their number as-tenants 
in common. And on the death of any one of them his share will 
be given in charity to the poor. When thé appropriation is made 
in favour of **the child of Abdullah," without mentioning a num- 
ber, the children of Abdullak will take as joint-tenants, and so long 
as there is any one of his issue living, nothing is to be given in 
charity to the poor. When two persons are named, e.g., Zaid and 
Amr, and it is provided that Zaid should get a half and Amr two- 
thirds, the whole is to be divided into seven parts, as in the case of 
the increase (aic/) in inheritance, of which three are to be given to 
Zaid and four to Amr. When a settlement is made in the follow- 
ing terms :—‘‘to Zaid a half and to Amr a third," each is to have 
the portion mentioned for him and the remainder is to be divided 
equally between them. When the :cá47/7 makes the settlement in 
these words——** My land is a sadakah appropriated for Zaid and Amr 
and to Zaid out of it a third or a hundred dirhems," and is silent 
as to the other, Zaid shall get what is mentioned for him, ** and the 
remainder is for him of whom nothing has been said." And so in 
all other cases where one is named and silence is preserved with 
regard tothe other. When the waif has provided that each of the 
beneficiaries should get a specific sum, and owing to loss of income, 
none of them can get the exact amount, the actual income will be 
divided in proportion to their respective allowances. But, when 
the income more than covers the allowances, the excess shall be 
shared by them equally." 

When the appropriation is for a class of persons ( £o:m) and they 
all reject it, the produce is forthe poor? But where only some reject 
it, the whole of the produce shall go to those who do not reject, 
if the designation under which the settlement is made is generic and 

| the term apples to them all; but if the name is inapplicable to 
- them, the share of those who reject passes to the poor. Thus when 
— the wakif has said **to the children of Abdullah” and some of them 
— reject, the whole is for those that accept. But if he were to say 


i e ; f : : 
.  **to Zaid and Amr," and Zaid rejects, his share passes to the poor.” 
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As already stated, a dedication by a person — = 
illness is valid to the extent of one-third of his estate, unless it is 
assented to by his heirs. When the wakf exceeds the on — 
and is not assented to by the heirs, it is void as to the e — 
If some of the heirs assent to it, it is valid to that extent beyond — — 
the third.! Accordingly, when a person makes his land “a piou: Ec 


wakf to Almighty God, for his child and child's child and his n dE 


Es —— D^ — 
for ever, so long as there are any, ard after them for the necess i-o á 


4 
ere) 


tous," and this land falls within a third of his property, its proc — 
will be divisible among all his heirs according to their shares i n. -— = 4 
heritage ; and, accordingly, if he leave a wife and children, an — 
eighth will be given to his wife, or if he leave both parents ai nd 23 
children, a sixth is to be given to his parents,—the remainder, in me 
either case, being divisible among the children, in the prope ‘ion — 
of two shares to a male and one share to a female. This is — a 
when the wâkif has left children of his own and no grande | 

But when he leaves him surviving both children and grandchildr ren a 
the other circumstances of the case being the same, the produce ; i 
to be divided according to the number of the children and — 
children, z.e., per capita, and the portions of the children in ue 
division are to be divided among them according to the rules o i 
inheritance, and the portions of the grandchildren are to be divid do : 
among them equally. And when *: the children of the — — 
exhausted, the produce will be divided among the grandehi RV 
and their nasl, the widow and parents taking nothing. . * PR T 
land in question **does not come out” of the third of the 
estate, but the wakf thereof is assented to by the — it | 
lawful in respect of the whole property dedicated, and — me 
will be divided among the children in equal shares (without - 
preference of the male over the female), to the — he 
wife and the parents who will take nothing. But if t X 
not assent to the dedication, it will take effect with- resp poc 
portion forming one-third of the wa&kif’s estate, and the ii in s 1 
be divisible among all the heirs according to the rules o oí — 
ance; and on the extinction of the appropriator* S um enc nis t 


| princ of that portion will be given to the poor. 2 — 


ne 
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When a wakf is created during the last illness and legacies are 
also made, they will have operation given to them out of one-third 
of the estate. 

If one should say ** The produce of this my land is to be given 
after my death to the child of Abdullah and his nasl,” it is a be- 
quest of the produce. And in like mannér, when one has said 
* Detain it after my death on the child of Abdullah," this expres- 
sion constitutes a bequest of the produce. 

If a man were to make a wakf in these terms :-—‘ This land is a 
wakf upon my child, and child of my childs and child of the 
child of my child,” mentioning three generations, the produce is 
to be expended upon his children for ever, so long as there are any 
descendants, and is not to be applied to the poor: while one 
remains the wakf is to that one, and the lowest amog them, the 
nearer and more remote being alike, unless the appropriator say in 
making the wakf, **the nearer is nearer,” or say, (on my child, 
then after them on the child of my child," or say, * generation 
after generation” (batnan-baad-batn), when a beginning must be 
made with them with whom the w@/7f has begun. ? 

If he should say, ** This my land is a pious wakf on my children 
(awlad,)” all generations are included on account of the general 
character of the name ; but the whole is to the first generation 
while any remain ; and when they are exhausted, to the second ; 
and when they are exhausted, to the third and fourth and fifth, all 
these generations participating in the division, and the nearer, and 
more remote being alike.? If he should say, ** I have dedicated it 
on my children," and he has only one child at the time of the pro- 
duce, half of it will be for that child and half to the poor. But if 
the words were ** on my child," and he has only one, the whole of 
the appropriation is for that child. So, also, when he has had 
several children and they have failed, leaving only one remaining. 
A man makes a wakf of an estate by the words, ** a wakf on my 
two children, and when they fail then upon the children of both, 
and the children of the children of both for ever so long as there 
are descendants," and one of the children dies leaving a child, half 
of the produce is to be expended on the surviving child, and half 
to the poor ; but when the second of the children of the appropria- 








© Radd-ul-Muhtar, Vol. III, p. 671. * Fatãâwa Alamgiri, Vol. II, p. 474. ? Ibid. 
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tor dies, the whole of the produce is to be expended — hildre Be. 
of the two, and the children of the children of the two. 3 Les le x 
should say, * This estate is a pious wakf on the needy o m 
children," and there is only one needy child among them, the h; 
of the produce is to be expended on him and half on t d 
poor. i Ec i — | 
If a person should say, “ This my land is a pious wakf or * or 
sons," and he has two or more sors, the produce is to — 
If he have but one at the time of the existence of the p duce 
half of it is to htm and the other half to the poor ; and if f he : 
have sons and daughters, the produce is to them equally, a -— 3 x 
ing to Hillàl, and this is correct, and is as if he had said, “M iy = 
land is settled on my brothers," having brothers and s * 
when all would participate. Sse. 
If one should make a wakf of his estate on his son, and his — — 
dren, and their children for ever, so long as there are descendants, | ^. 


E — ET 
the produce is to be divided among them, according to the numbe Der — 


^ 


of heads, males and females being on an equal footing, 





children of daughters being included.! 5 — 

If one should make a wakf on his nasl, or zurriut (both w ( 

meaning progeny), the children of his sons and the children of 

daughters would be ineluded, whether near or remote. Bu — J | 

waky were on one who 2s related to him (mun yunsiboo), the cl i s 

of daughters would not be included. — — 

A man makes a wakf of his land on his children (awlád) wi 

ulterior destination tor the poor, and some of the children die + : the 

shares, according to Hillàl, are to be expended on the s sur — 

and when they all die, the produce is to be expended ¢ n th the px 

and not on any child of a child. But if he had settled it o n his sh 
dren, naming them, saying, “ upon such an one, and = a 

~ and such an one," with an ulterior destination for t he poo 


A poor. es ES * 
In the case of Satkh Kasimodin v. Nawab Mir Sayad at ilan 


st males as well as talcs: 
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When a wakf is made in health and the w@ki7 declares that the 
distribution of the income should be according to the Faraz - ullah 
among his children, the division would take place among all the 
beneficiaries, without distinction of sex, in equal proportions. 

When a wakf is made in favour of consanguine and uterine 
brothers, they take equally. s 

When a wakf is made in favour of children, the income is to be 
divided among them equally? This is according to Abû Yusuf, and 
the Fatwa is according to him. A condition in the wakfnamah 
giving to one child a greater interest than the other, or to the sons 
more than the daughters is sinful, as itis sinful to make any differ- 
ence in gifts. Thisis the opinion of all leading jurists. Shaik Nur-ud- 
din Mukaddasi, Mufti of Cairo, and Shaikh-ul-Islam Mohammed 
Tahtáwi, Shafei Mufti of Egypt, have given decisions to the same 
effect, that is, when the wéki#7 makes a wakf in favour of a class, 
all persons belonging to that class take equally, whether they be- 
long to the same sex or not, or whether they differ in their roots, 
for example, when it is in favour of brothers, consanguine and 
uterine brothers take together and not according to their shares 
under the law of succession. Similarly, if a man were to say that 
in case ot his dying withont Issue, the wakf would enure to the 
benefit of his relatives belonging to the class nearest to him in de- 
gree, and he dies leaving only one paternal uncle’s son and two 
paternal uncle’s daughters, the male and female cousins take the 
income in equal shares. The meaning, therefore, of the expression 
Farûiz-ullah is not that the division should be according to their 
shares ander the law of inheritance, but according to the rule laid 
down by the Prophet in which he declared that no preference 
should be shown in gifts ; and consequently the donees will take 


equally." 


J. When a man makes a wakf for the sons of A, excepting the sons * 
residing abroad, and then some of the sons leave the city or country, - — 


they lose the right and do not recover it on their return to the 


ded country. Similarly, if a wakf is made for the children of A, en- 


 gaged in the pursuit of learning, and some of them give up their 
pasen Mey lose all interest in uem wakf and do not.recover it on 
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resuming their studies, unless in all these cases the wah has de- 
clared that they would get back their interest on their return. 

A person claiming an interest in a wakf created for the poor re- 
latives of the waif, on the ground that he (the claimant) is a poor 
relation, is bound to prove his right, frst, that he is a karûbatdâr, 
and secondly, that he is poor. He cannot subject the mutiwalli to 
affirmation. 

The principle, upon which persons who leave a certain locality 
are precluded from participating in the benefit of a wakf, does 
not apply to a case like the following :—** A man makes a wakf for 
his poor relations residing at Bagdad, and some of them go and live 
at Küfa and after a while they come back to Bagdad, [on their 
return] they regain their right to share in the benefits of the wal" 
The reason of this is that their condition should be regarded at the 
moment when the distribution takes place, as their poverty forms 
the basis of their.claim and the object of the wakif is to help his 
poor relatives. 

When a man makes a wakf for his descendants, and after the 
mutwalli has been dividing the produce among certain of his 
descendants, another person establishes his right also to a share 
as one of the descendants of the wâkif, he will be entitled to re- 
cover the past share if the mutralli has divided the shares without — | 
the sanction of the Kazi. The mufrcalli’s position in such a case is E 
like that of an executor who, after paying some of the creditors, —— 
divides the remainder of the testator's estate among the poor, and 
































subsequently thereto arises another creditor who establishes — 
claim, he is entitled to proceed against the executor for the sui 
faction of his debt. — 


When a man makes a wakf in favour of his sons or his childs 
and there is only one child, he or she will take one half and the od 
remainder will go to the poor, but if he were to say it was Ee ms —— 


son or child, the entire produce will go to the one child. — E | 


E. 
— 
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dm 

In connection with this subject, however, it must be remembe aT ; 
ed that “the object of the wakf depends on custom (urf)s : md a E: 
a person were to make a wakf for his children, and his chì di — 


— 
children with the intention that whosoever E them may 


— 
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' A wife is not included in the term akriba ; Adcocate- General v v 2 — 
Begum, 9 Bom, Reports, P. 17. F : * — i 
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surviving should take the whole of the produce, the entire produce 
will go to his descendants, though there be only one.’** 

When a settlement is made by a person in favour of the people 
of his bašt or house, every one is entitled who is connected with 
him by ancestry “fto the most remote of them in Islam,” without 
distinction of creed or sex, or the nature of the relationship. 
‘The Moslem and non-Moslem, the male and female, the pro- 
hibited and the unprohibitedy the near and the remote, are all alike 
in this respect. The remotest ancestor, however, is not included. 
But the child and parent of the appropriator are included, though 
not the children of his daughters and sisters, nor the children of 
any other females besides these, except when married to paternal 


> 


nephews of the appropriator." | As-Sarakhsi has stated in his com- 
mentary on the Siyar Kabir, that the words ** people of the house” 
when they occur in deeds of wakf or wills are to be construed 
according to the intention of the testator. If by *'house" he 
intended his residence, **the people of his house " should be taken 
as meaning those who reside in family with him and are main- 
tained by him, though there may not be any of his £karübat or 
kindred among them ; and if by * house " he meant nasab, then 
the people of his house are all the recognised children of his 
father. Imam Ali as-Sugdi, however, maintains that if the person 
have a house of nasab like the Arabs, the words * people of his 
house" would mean the descendants of his ancestors, (lit, the 
children of his fathers,) though they should not be residing in 
family with him ; “but if he have no house of nasab, they are 
those living in family with him and maintained by him and none 
others, though they should be of his kindred, and this is approv- 
ed.” When a settlement is made on the ** people of the house," 
* those in existence are included, and those who may come after 
them, of their children and children's children." ? 

When a person uses the expression âl or jns, it is in effect the 
same as ‘‘on the people of my house," and there is no speciality 
in favour of the poor, unless the wakf is made specially for them. 
The phrase “on the poor of them” is like ** on those who become 
poor," and consequently, the produce is for him who is poor at 





1! Radd-ul-Muhtür, Vol. IIT, p. 672. 7 z Alamgiri, Vol. II, p. 490. 
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the time, though he were rich when the settlement was 1 and .— 
it is not restricted to those who were rich and have becom = — r. KT ae Y 
lf a woman should — a settlement ** on the ahl (people) of h EE m 
house" or **on her jins,” her mother and her child would Ee 
included. ! — E 
If a man should say “on the ahl of Abdullah,” it would h 
his wife specially, according to Abi Hanifa. Hillàl, howev 
said, ** We think it better to make i include all -— i — 
his family living together with him in his house ;’ : d 
approved. But slaves are not included, nor Abdullah himse elt nor 
persons of his family living in another house. BE 


Ayal comprehends every one maintained* by a person whe pe d 
living in his house or not, and Aasham is synonymous with à vA. — 
By akb are to be understood all those who are connected with a 
person through his father, and the children of daughters are — F 


included except females whose husbands are among these. ` "e 
if one should make a settlement on Zaid and his akb, Zaid hims ms 
being alive and having children, these would have no ning, for. a 
the child of a man cannot be called his akb except after his deat 
n dt The following rules are laid down in the Alamgiri — ng to” 
of the indigent. the distribution of the income of a wakf for the poor kir * "E 
l. It is to be expended in the first place on the — of hi 
children and his kindred and the surplus only given to s 
2. Poverty on the day of the produce coming into existence im 5 ne 
to be regarded but rather poverty on the day of distrib bution: 
Beginning 3. The nearest in kindred are first to be supplied, and then the 
wåtis diss more remote, that is, the child of the loins has priority, ra afie ^I = 
kindred. the child of a child, then the third generation, and then the 


7 
10 
— 





' The dictum in the Alamgiri that“ when a woman — a sett — 
the ahi (people) of her house or “ on her jins,” her mother and herc chi ld s — ale 
not be included, is explained further on. * Bt 5 

?* Alamgiri. (l) Karábat literally means Felis nos l 
imply related. — 

(2) Karübatdür and zu-karábat mean one who is related. 
(3) Zavi, plural of zu. — = , 
— (4) Ahkriba, plural of karib, next of the kin, people ne — i 
(5) Arhám, plural of rahm, womb ; technically means ut — gu E 
(6) Fakir and miskin, both words are applicable to ir nd um ent peo 
Saki, may be possessed of some property, the whole of 3 ! 
| to more than a nisab; a miskin has no proper iri hab 
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and a lower generation. If none of these remain, or there is a sur- 
plus after satisfying them, it is to be bestowed on the more remote of 
the poor kindred beginning, here also, with the nearest among them. 
4. That to each person to whom a portion is given something 
less than 200 dirhems be given, that is, when the wakf is for the 
poor generally and some of the kindred are in need. But if the 
wakf be for the poor of a person's kindred, the whole produce 
is to be distributed among hem, though the share of each should 
exceed 200 dirhems. : 
When an appropriator has appointed the produce for debtors 
or travellers or in the way of God, as for pilgrimage, and some of 
his children or kindred fall into want, no part of it is to be given 
to them, unless the child or the relative be a debtor or a traveller, 
&c., when also a beginning is to be made with them. 
When a wakf is made by a man on his death-bed in favour of —— 
his own child, and the child of his child, and their posterity (nasi), of descendants. 
the wakf in favour of his own children is not valid (they being 
his heirs), but it is valid as regards the grandchildren. So long 
as there ts a child of the wf living, the produce is to be divid- 
ed per capita among the children and the grandchildren. The 
shares falling to the lot of the children being, however, given to 
all the heirs of the wakif, so that if besides children there is any 
other heir of the wf, he or she would participate in the children’s 
share. For example, the wâkif leaves four sons, two grandsons, 
and a wife, and the income from the wakf is 600 dirhems, it will 
be divided “ according to the number of heads." The children’s 
share will be 400 dirhems. This sum will be divided among all 
the wâkif `s heirs, including the widow. It must be remembered 
that the grandchildren are not heirs. Should some of the children 
of the wâkif die, the income will be divided among the surviving 
children and grandchildren per capita, and the shares of the surviving : | 
children will be given to all the surviving heirs of the w@ki#fand to  — $ 
the heirs of those heirs of the wakif who were alive at the time of — 
his death. E 
Similarly, if a wakf is made by a person to take effect after his Testamentary 
. death in favour of his children, children’s children and their nasl, "^^ 
_ the wakf in favour of the children will not be valid, they being 
heirs, but will be valid in respect of the others. The division will 
_ be as in the case of a death-bed way. : : 3 
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Im these cases the weedy does not take effect in — | 
children im consequence of its being made either in death-iüllues —— 
or as a testamentary disposition. But where the waif is made | zs 

“im health," as a disposition Aster eres, it takes effect in eh se 
the children, as stated before. n 

When a man makes a eels on some of his children, — es 
that the sb; shonld be during his life and after his death, the | 
words, “after his death " does not, according to the most authentie | 
report, comstitute a legacy to an heir, but bears the construction - 

& perpetuity." 

When a seit i made in favour of Zaid and his children and 
after them in favour of the poor. and Zaid were to declare that the 
wis was in favour of Amr and the poor, his declaration would not 
affect the imterests of the children or the poor. But the rents and 
profits will he divided equally among Zaid and the children in 
existence at the time, and half of Zaid's share would be given 
to Amr. 

If Amr died before Zaid. his share would be given during the 
lifetime of Zaid to the poor. Should Zaid die before Amr, his 
interest in the profits would cease. 

If the wets is for Zaid and the poor, and Zaid makes — 
tiem im favour of Amr instead of himself, in that ease the rents — - 
and profits will be divided equally between Zaid and Amr, and —— 
when Zaid dies, the entire rents and profits will go to the poor. — 
If Amr dies during the lifetime of Zaid, half of Zaid's share will | S 
be given to the poor. For when Zaid has declared Niel ek 
only to a moiety and Amr to the remaining moiety, in — 
Amr’s half only goes to the poor.’ | 




















When a maè is in favour of A and his ——— UE | — | 
extinction of A's posterity the wet will be for the poor a | 
already stated, whether they are expressly named- — e T E 
refuses to take any benefit under the maky, the produce v mw 
to his children existing at the time. If he has no € ilds ret a 
wud? will be applied in relieving the needy. If afterwa — 
Shih ie born to A, the profits will be given to such eS 1 | 


y 
ET e — * 





A. Vol. Hf. pp. 474-475. > Radd-nl- MwAtár, Vol. IIl: 
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If A as well as his children existing at the time, refuse to take 
any benefit under the aky, it will go to the poor ; but their rejec- 
tion does not bind the succeeding generations. 

If a wakf is in favour of A and after him for B, and they both 
reject, it will go to the poor absolutely." 

As a general rule. it may shortly he stated that the poor form. by 
necessary implication of the law, the ultimate beneficiaries of every 
trust ereated in favour of individuals or classes of individuals, 
The failure of the primary object or objects of the trust does not 
void the trust, but only accelerates its ultimate application to the 
poor. 

I have already explained the meaning of the word fzéir accord- 
ing to the various authorities. The definition which is adopted for 
the Fatwa is one not derived from any particular authority. but 
generally from a comparison of the meaning of all; and the effect 
is, as stated in the Anjfaa-el- Wasdrl, that any person who according 
to the exigencies of the society in which he lives is in poor and 
needy circumstances, or has not the wherewithal to support himself 
and his family for more than a few days, is indigent. Kazi Khan 
puts it tersely, that a person entitled to the ca#@t (obligatory alms) 
is also entitled to the benefits of a was for the poor. 

A wakf created for the purpose of relieving the needs of the 
w*E/7s descendants, &c., when they fall into indigence, is lawful? 

A wakf generally for the poor or for the indigent or for the 
relief of those of the wâkif`s kindred or descendants who fall into 
want, will be applied in providing them with food and raiment ; 
and if homeless, in housing them. 

If there are no provisions in the wakfnamah, the Kazi or Judge 
has absolute discretion to frame a scheme for the carrving out the 
purposes of the trust.” 

When a wakf is made for an undefined number of people, such 
as for the poor generally, Mohammed says, at least, 10 must be fed 

| or supported ; according to Imam Aba Yusuf, 100 ; others, again, 
have held that the number oughtt o be 40 or 80. But the Fatwa 
x is that the fixing of the number should be left to the Hakim with 
. due regard to the circumstances of the wak/. 
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— _* Radd-ul-Muthar, Vol. IIT, p. 670. * Ibid. > Kiniat-u1- Munia. 














CHAPTER X. 
PUBLIC AND QUASI-PUBLIC WAKES: 


SECTION I. 
GENERAL OBSERVATIONS. 


AMONG wak/s in which the affluent (aghnia@) and indigent (facara} 
are equally interested may be mentioned the following :— 

(1) Mosques and prayer-grounds (musallas). 

(2) Zmá&mbaras. 

(3) Rouzahs (mausolea) and dargéhs. 

(4) Khdnkdhs. - 

(5) Caravanserais and musaáffir-khünéhs ( travellers’ houses). 

(6) Colleges and schools (madrassas and maktabs). 

(7) Hospitals and dispensaries. 

(8) Reservoirs, cisterns, aqueducts, roads, bridges, &c. 

(9) Rubats or hostels and rest-houses. 

(10) Cemeteries.! 

In these wak/s, the rich and the poor, the affluent and the indigent. 
are equally entitled to participate. But the wâkif may specially con- 
secrate such institutions or places for the poor, in which case these $E 
alone would be entitled to derive benefit therefrom. For example - 
a school may be dedicated for the education of the children of the 
poor, or a hospital for the relief of the sick and ailing among them, e ; 
and so on.? -—À 

In the case of lungar-khün2hs3? and similar institutions which 
are primarily intended for the poor, the affluent have, — jo ES 
no title to benefit therefrom. But the «£f may condis 
wise. - eS 






— 3 













* "This is by no means exhaustive. 


* A burial-ground for the poor or homeless strangers is called gi 
bün. — 


* A place where doles of food are distributed to the poor. = a s E 
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Mosques are too well-known to require any detailed description. 
The word masjid is derived from sijda, devotion, and means a place 
of devotion or a place where prayers are offered to the Almighty. 

A very fair description of an ordinary mosque is given by 
Herklot in his Qanoon--/slàm. Musallas are prayer-grounds, and 
the word is derived from the word salât or prayers. In India, they 
are generally called 7dgàhs or »améáz-gáhs, and consist of a plot of 
ground set apart for the performance of the daily prayers or the 
Id prayers. 

An Imdmbara literally means the house of the /mém.  Itisa build- 
img consecrated to services held in honour of the martyrdom of 
Hussain, and is generally a Shiah institution, though many Sunnis 
also erect and maintan Jm@mibaras. In Persia, an Jmambara is 
generally called an Jm@mzada or mash-had. 

In India, the tombs of saints or holy personages are generally 
called dargáhs. In Persia and Western Asia they are called 
rouzahs, like the roucah of the Caliph Ali, that of Imam Ali ibn 
Miüsa ar-Raza at Meshed, and so on. 

A Khdnkah, sometimes also called Khangdéh,is defined by Richard- 
son to mean a monastery or religious structure built for the Eastern 
Safis or dervishes. 

Meninski defines the word thus, “domus propter Deum extructa 
in usum sophorum aut religiosorum, cenobium." 

In the Z4rhán-- Kát? and the Maj@l/s-ul—AGrifin it is defined as a 
place where derrishes and other seekers after truth congregate for 
religious instruction and devotional exercises. 

It is, ordinarily speaking, an institution for the lodgment of 
religious devotees, travellers and mendicants. 

In Western Asi they are sometimes called rubats and are used- 

generally for housing pilgrims, dervishes, &c. 2 

In India, AKAánkáhs have generally sprung up in the — 

way = DL— A derrish o person who, by leading a pious life, has won 
= the esteem and veneration of the neighbourhood, or a Safi of par- 
ticular sanctity has settled down in some locality. So long as he. 
E I as not attained sufficient importance, his place of alid 3 is called © 
— 2 -& tal Bat — he is a man of importance or has — 
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takia grows into a KKünküA. After the death of the holy 


of pilgrimage not only for his disciples, "bat. for people of distant — 
parts, both Mahommedans and Hindoos, and is designated either: . 
as a darq@A or G@st@na or rouzah. > | 
The tomb of the famous poet Shaikh Ali Hazin is regarded’ 
shrine. And grants have been made by pious chiefs and sovereigns — 
to these holy men for their maintenance and the maintenance 71 
their descendants in perpetuity and the performance of pious acts. 
Such are the shrine and Khânkâh of Shah Kubeer Dervish, to which €: 
I shall refer again later. B 
There are a number of dargéhs in India. Some of the most 
noted ones in Southern India are mentioned by Herklot. Of the /— e» 
others, the most important are those at Ajmir? and at Futtehpar ” 
Sikri (near Agra). There is a celebrated darg@h in the suburbs — 1 
of Calcutta called Moula Ali Ai Dargah, where votive offer 4 
ings of all Kinds are made, not only by Mahommedans — 
Hindoos also. EV 


^ 


— 
a 


Rest-houses for gh@zs or soldiers engaged in holy warfare are = 
also called rubats. — 


SECTION II. 

MOSQUES AND MUSALLAS. : 

* The proprietary right of the :cáA7/ in a building or ground se et. - 
apart for prayers becomes extinguished either on the declaration i 
of the wdadkf that he has constituted it a mosque or musalla or c — 
secrated it for worship, or on the performance of prayers there i in or 
thereon.” ISO 
Every ground set apart for prayers is not n sarily a mt 
and subject to the rules governing a mosque. Wed la 
where funeral prayers or the prayers of the two Ids : € 
offered. In such cases only the place where the | rega 
gather and the worship is performed that is governed b y th * 
governing a mosque. But a piece of ground m pec 
dedicated for the performance of public prayed and 


NL Herklot's | Quancon-i-Islám. 2 The mausolea of Muir if 1d 


* Rada ul-Muhtâr, Vol. HI, pi | 
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is no building thereon, if prayers have been habitually performed 
| thereon, it is wakf and subject to the rules governing a mosque. 
—  A— Aecordng to the Mudteka, the performance of prayers is equi- 
= valent to consignment. But in the ZakAíra it is stated that the 
— A yers must be congregational, Salât-bil-jamâat, which is unani- 
. .. mously regarded as tantamount to delivery. So that when a person 
: ** a building with the object of dedicating it as a mosque, and 
permits people to offer prayers therein, without declaring that he 
has constituted it into a mosque, and prayers are offered there bil- 
jamáat, the mosque becomes irrevocably dedicated. ' n 
** When a mosque is erected or set up inside a dwelling-house or 
residence (dôr), and permission is granted to the public to come 
and pray, and a pathway is also made or set apart for their egress 
| and ingress, the dedication is good by general consensus. If a 
k | pathway is not indicated, in that case, according to Aba Hanifa, 
. the dedication is not sufficient. But according to Abü Yusuf and 
| Mohammed, it is good, and the pathway will be implied by the per- 
mission to pray, and this is correct.” 
Accordingly, if a man were to build a mosque inside his house, +, publie 
= àt will not become a public mosque, subject to the rules governing a “0 not acquire 


es any right ina 
public religious institution, unless permission has been once granted to Private mosque 


without special 
outsiders to come and pray. It is not necessary that such permission permission. 
should be given in express terms, but, without an actual or construc- 
tive permission, a mosque created within a private building will 
not become a public mosque so as to entitle the public, or any sec- P 
tion of the pul lic, to claim the use of it. At the same time, though I oe 
— the public may have no right in a private mosque, it may constitute —  — 
-a good wakf si so as to exclude the rights of the heirs over it. Where 
rayers have been once offered, it is not necessary to prove an x 
J — ees] . The very fact of the prayers being offered init = 
ply —— and good dedication. t dr E 
to to Aba Yusuf, the kawl alone of the wåkif, or a AE — 
n c "x | his part that the land or premises is dedicate core 
i er r t pe- * 3 — if he declare that a ——— ing 
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once ina 
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stitute a valid 
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accepted doctrine" says the author of the Radd-ul-Muhtar “as 
stated in the Durr-ul-Munteka, the Durrar, the Vikityah and other 
authorities, and we decide acccording to it.” 

When the structure does not bear the shape of a mosque, or 
when there is no evidence of a declaration on the part of the 
wakif that he has constituted the building into a masjid, and the 
evidence of dedication depends on the performance of prayers 
within it, some lawyers have held such prayers should be with 
azán? and ikimat3 The reason of this condition is stated in the 
following terms :—** As delivery of possession in the case ofa 
wakf is deemed necessary, though Abü Yusuf holds a contrary” 
opinion, the nature of the" delivery depends in each case upon 
the nature of the specific thing, for example, the delivery of @ 
cemetery is by the burial of one person ; of a tank or reservoir 
by one person drinking there ; of a guest-house ( musáffir-khánih, 
traveller's house) by one way-farer or traveller alighting there. 
Similarly, as the purpose of a mosque is that people should pray 
there in jam@at,* it is required that where there is no express de- 
dication, prayers should have been offered there with the azdn 
and zLámat." 2 

But when one man acts both as muezzin* and imam® his pray- 


ing alone is sufficient. 


If prayers are offered once in a mosque it is sufficient to com 
stitute a good dedication. But should the wâki alone pray in it, 
that would not be sufficient unless there is a declaration. 

According to Kazi Khán, “the delivery of possession as re- 
gards a masjid is complete when only one person has prayed. in 
it with a-ün and tkdmat. The view universally adopted is that 
prayers offered by one person in a mosque is sufficient to con- 
stitute it a public mosque devoted to the worship of God, i 
mosque belongs to the Deity and there affixes to ita — 
Mussulmans in general, and one person can be @ proxy E 
establishment of the right of the Creator and the public. Ae 'or 
ing to Abü Yusuf, consignment is not necessary for the v: Bi 
of any dedication, whether it be a mosque or any othe er - 










` Radd-ul-Muhtdr, Vol. ILI, p. 572. * In assemblies. - 
-7 The call to prayers. E. * The person whe HER 
* The summons to prayers. 5 One® who leads mar 
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Therefore, if a person create a mosque and give permission to 
people to pray therein, it is an absolute wakf, and this opinion we 
adopt." * 

Should a mosque be consigned to a mużealli but no prayers be 
offered therein, it would be a valid dedication. 

When a person has erected a public reservoir, fountain or ceme- 
tery according to Abü Yusuf, * whose opinion we follow," the 
wakf cannot be revoked. The burial of even one man in a cemetery 
is sufficient to constitute it a wakf, so the staying of one musâfir 
in a musafir-khineh makes the wakf irrevocable. * 

The general result of the above principles may be summed up 
in the following terms :— W here effect has been once given to a 
dedication in the mode which is natural to the particular dedica- 
tion, the wakf is complete and irrevocable. For example, the 
special purpose of a mosque is that people should perform their 
devotions there ; of a cemetery, for dead persons to be buried 
there ; of a reservoir or tank, to supply water to those who use it, 
&c., so according to the accepted doctrine of Aba Yusuf, even where 
there is no evidence of an express dedication in words, if it 
appears that one single individual (other than the grantor) has 
offered his prayers at the place, or one single person has been 
buried in the cemetery, or one person has drunk at the fountain, 


the dedication for the specific purpose must be regarded as com- 


plete. Such use of the subject of the wakf being in conformity 
with its avowed or ostensible object should be considered as con- 
clusive of the dedication. 

** A person has a piece of land and permits people to pray there- 
on without any restriction or limitation as to the time of prayer 
or the number of people who should pray there. After his death 
that land wil not form a portion of his inheritance. But if the 
permission was limited to a particular occasion or to a fixed period 
of time, the land will continue to be his inheritable property, for 
the limitation of time or occasion rebutsthe presumption of abso- 
Inte :ca£f."? 
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|... Radd-ul-Muhtar, Vol. III, p. 572. 
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A place where the naméüz-id' or namüz-i-janüza? is usually 
performed is subject to the rules of a masjid according to Kan 
Khan and the Sahib-i-Asaaf.* 

If a person were to say ‘this room of mine I have set apart 
for supplying oil to the lamps of a certain mosque," and add | 
nothing further— then, according to Fakih Abd Jaafar, the room | 
becomes wakf for the mosque in question, if it is made over to * 
the muticallz, and the Fatra is according to this opinion.* 

If a person make a wakf of his land to a mosque and consign 
it to the mufrrallé of the mosque, it is lawful and cannot be re- 
voked. If a person were to bestow money for building a mosque 
or for the “ affairs" of or the support of the mosque, it is valid 
upon delivery. 


E" 


If a person make a sadakah of his house for a mosque or for the 
benefit of Mussulmans, it is lawful, and the Fatwa is according to 
this. 

A wakf for the repairs of mosques and graves is lawful, for it 
implies perpetuity. 

A sovereign cannot give any portion of the land acquired by 
treaty and negotiation to be converted into a mosque without the 
consent of the owners, but he can give any portion of the land 
acquired by war, provided it does not interfere with the rights of 
way possessed by any individual. 

if a person erect a mosque but appoint nobody as the mutwalli. 
thereof, the towliat or governance remains vested in him. This 
according to Hillàl and Natiki. 

The Ahl-i-mahalla, i.e., the people of the quarter may evfl = - = 
enlarge or reconstruct a mosque and supply it with better articles — = 
at their own expense, but not at the expense of the mosque unless 
the Kázi's permission is obtained to that effect. Should the -— 
mahalla wish to improve the mosque, with or without the con e — 
of the Kazi, the heirs of the appropriator will not have — Ss 
to object unless it is patently contrary to the wishes of the u = 


EI oz 













* Prayers offered on the occasion of the two Id fortu ys ‘being al Ex Rc 
Td-ul-fitr and the Zd-wI-uzha or Bairam. co M 

2 Funeral prayers. 

* Radd-ul-Muhtar, Vol. III, p. 572 

* Ibid, p. 572 ; Surrat-ul-Fatiwa. PE 
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Frequently, rooms are reserved in private residences for fami- 
ly prayers, or for the performance of the Moharram ceremonies. 
Rooms thus set apart cannot be regarded as specifically consecrated 
So as to constitute a wakf and to exclude from the rooms in question 
the rights of the heirs. In many cases, however, distinct apart- 
ments are set apart for the performance of the religious ceremonies, 
like Kerbelai Mohammed's Imambara in Calcutta. Often, they 
have an entrance separate from that of the private residence, and 
in all respects fulfil the condition laid down by Kahastáni, who de- 
elared that, where the mosque was so intermixed with the private 
property or residence of the wákżif as to render differentiation ne- 
©  cessary, the wakf premises should be distinctly indicated. In these 

cases, there can be no question as to the apartments constituting a 
. valid wakf. As a matter of principle, however, the law disfavours 


eT? are I" t 
] ^ " ; » * 
V i 
n a ^ y 


the dedication by way of wakf of one portion of a private residence, 
whilst the other portion is in the occupation of the wâkif. For ex- 
ample, the dedication of the upper or lower storey of a building as 
a mosque is not considered valid, unless, owing to the crowded con- 
dition of the locality, it has become customary to constitute such 
mosques. Both Abü Yusuf and Mohammed recognised the law- 
fulness of such dedications in Bagdad and Rai, on account of the 
dense population in those cities in that century. It must not be 
inferred from the above, that there is any bar to the temporary con- 
version, or use, by any person, of a portion of his private residence 
asa place for family prayers or religious worship. The rule is, that 
unless certain conditions are complied with, the apartments will not 
— be subject to the law of wakf and will continue to form the private 
| property of the individual, the one chiefly requiring attention being. 
EI _ that the portion dedicated is capable of being differentiated from the 
rest of the residence; when such can be done, the wakf is valid. 
yhere the whole building is constituted wakf for a mosque, 
nan ibare or madrassa, and a portion of the building is used for the 
c fie purpose of the wakf, and the remainder for the use of the / 
orvi itors of the institution, or for letting out to people as a source of SEU 
ome to | the wakf, the dedication is valid. The mere fact of the — . 
— occupying some portion of the building. as mutwalli will "er : 
"i — the wakf- E 
— is s stated that Aba asuk and Mohammed have 
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a mosque to be valid. The Radd-ul-Muhtar doubts the correctness 
of the report. . 

It is usual always to build mosques or mausoleums so as @ 
be able to let the ground-floor or the outer portions to shop 
keepers, the rent being applied for the maintenance of the institu- 
tion. In fact, in many instances, such shops form the only endow- 
ment attached to the mosque or mausoleum. The existence of these 
secular buildings does not affect, ae has been sometimes supposed, 
the validity of the :ca£/ or the nature of the religious structure. 

When any portion of the building is allotted for the residence 
of the servitors, such servitors have no right to let their rooms 
to others. They can reside in such rooms so long as they are 
in the service of the mosque; but they cannot allow another 
person to reside in those rooms for hire or otherwise without the 
permission of the mutwalli. If the service is hereditary, their 
successors have the same right and no more. The Radd-ul-Muhtür 
says that **as the servitors of a mosque or madrassa cannot assign 
their allowances to others, so they cannot assign their rooms." 

A mosque does not belong to any particular sect. It is open 
to all Mussalmans to go in and offer their adoration to the 
Almighty. Suppose a Hanafi erects a mosque ; the Shafer, the 
Málikis and the Hanbalis may pray there equally with the members | 
of the Hanafi sect. Nor is there any objection to a Shiah going : 
and praying there according to his own ritual. The Hanafi mut- : 
alli cannot prevent any person, so long as he is the worshipper of 
God, from coming and offering his adoration to the Almighty- 
The Hanafi can pray behind a Shafer, Maliki or Hanbali imán E | 
and »7ce versa. 

According to the A/amgqgrz, ** the Zm&mate (leadership i in — = 
of freethinkers and heretics is valid."* The same prineiple rA = 
down in the Radd-ul-Muhtar.2 But the Alamgiri adds that "Ier 
not lawful to offer prayers behind a mushhabbaha (one who b elie ves = 
God to be like a man, in other words, an soo E 
a Jahmi,? or a Ràfizi.^* In short, fractha tat (havea) w — y dog" 










T S 


! Fatâwa Alamgiri, Vol. I, p.116. 

? Radd-ul-MWuhtâr, Vol. I, pp. 585-586. 
* A follower of Jahm.ibn-Safwá&»2, who denied all free wis 
* 3X follower of E: &wendi anà Mokannn. 
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E acini to kufr (denial of the unity of God and the messen- 
— . gersh p of the Prophet) does not disqualify one from imamate, ** and 
E lawful to pray behind a freethinker . . . so 1tis 


in the Khulâsa, and that is correct, and the Badaya says the 








E = "There is no prohibition therefore to a,Sunni praying behind 
< . a Shiab”and vice versa, but practice does not recognise it; and 


= among the Shiahs some of the legists have gone so far as to declare 
— . praying behind a Sunni illegal. Nor is this exclusiveness confined 
to some Shiah legists, for u/tra-Sunnis hold a similar opinion re- 
| » garding a Shiah officiating at their prayers. Im spite of the barrier 
= created by bigotry between the two sects, it is frequent for a 
Shiah to go into a mosque dedicated by a Sunni, or a Sunni to 
go into a mosque where Shiahs usually pray, and perform his 
prayers according to his own ritual, even when the Sunnis or the 
Shiahs, as the case may be, are engaged in their prayers. "There 
is nothing illegal in his so doing, nor can the mutwall; of the 
mosque turn him out so long as he does not interrupt the worship 
of the others. l 
According to the Hanafis and the Shiahs, the prayers of the 
congregation are not commendable unless the imam (the person 


— who leads the prayers) is well-conducted and leads a pure life. 
^ — According to the Shafeis, Malikis and Hanbalis, the imám's con- 
. duct has no effect upon the prayers of the congregation. 
— Bat though some members of one sect may go and pray in a 
! nosque: whilst members of another sect are engaged in their 
— evotions, there cannot be two azdns (calls to prayer) and / two 
— s (assemblies) at one and the same time in that mosque. 
_ The Sunnis offer their prayers with the hands folded in 
p 2 front ; whilst the Shiahs perform their devotions with their hands - 
a 1 e 1 straight. down by their side. Both practices are based upon - 
|. eei ertain trac | ions accepted by one sect and objected to by the other. — 
TAP The ‘Shafeis, Málikis and MHanbalis raise their hands when PES 
E pr onour acing the takbir (viz., the words ** allaho-akbar, God is — — 
|. during g a certain part of the prayers. This gesture is called rafaa 
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34 eddo lc in, — Sane of the hands.” They also Pon loudly i the 
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| Fatawa Sangin, Vot F, P- 116. 
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word mfa or amen after the first chapter of the Koran has been 
recited by the Imam, which is not regarded as — by the 
Hanafis. This practice is called amin-diljahr. 

The Hanafis regard both these practices as irregular. They pro- 
nounce the word 6m» softly, and raise their hands during the tatier 

not higher than above the ears. 

These small differences in ritual have given rise to considerable 
disputes in this country. A large section of the Sunnis in India 
have. chiefly on doctrinal matters, become non-conformists or ghair- 
mualizds (from taklid, conformity). They profess to follow no 
particular Imam, but to act according to all four. They incline, 
however. towards Shafeism. and call themselves Ad@mil-bil-Hadis, 
= followers of the traditions." In practice, they adopt rafa-ed- 
dainisim and @mintil-jahr. The ignorant Hanafis object to these 
innovations, and hence the disputes. They refuse to pray after 
an aümil-hi-Aadis Imam. or to allow the aümil-bil-hadis to offer 
prayers in a mosque, usually used by Hanafis. Both these points 
have been settled in favour of the admn7l-»l-hadis. 

In the case of Moula Bukhsh w. Omed Al: their Lordships 
of the Privy Council have decided that an imám does not become 
disqualified from leading at prayers owing to his haying adopted 
the ad mil-hil-hadis doctrines. 

The «adüm;-wlI-hadis support their practice by a reference to 
certain Aadises given in the .SaAih--Bokharr and SaAhih-i- Muslim 

Colleges, schools, hospitals, dispensaries, &c., stand on the same 
footing as mosques and other religious institutions. From an 
English point of view, they would be regarded, generally speaking — — 
as secular endowments. But. in the Mahommedan Law, there isno  —— 
distinction between purely religious institutions and others. An = 
are treated on the same footing. = 

“ In the Khulâsa, Chapter on Wak, third section, it is stated — 
that the Sáhib-i-Manah [the author of the Manah] was asked wis 


regard to such a wakf as this: ‘a mosque has become ruined 2 md 
part of it has come down, and the people of the mahalla (whe E 
it is situated) do not need it, and near to it isa uem 


remaining portions of the ruined mosque be sold and — 









v 
— 








> 


` Hokhüri, pp. 10, and 108 ; Jámaa-i-Tirmizi, p. 38, see Apr 
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benefit of the other mosque ?' The answer vas, ‘the matter must 
Y be referred to the Kàzi.' " 
| d In the K;nja it is laid down that when a reservoir or a mosque 
- has become ruined, and people have abandoned it, the Kazi has 
the power of authorising the application of the proceeds arising 


from the sale of the materials to another reservoir or mosque. And 
it is also stated there, that when there are two ruined mosques, and 
nobody knows who were the dedicators of the two, the Kazi has 
the power of directing the application of the one to the other for 
the purpose of reconstruction. If the consecrators are known and 
have left their heirs, they might give the sanction themselves." 

. ** In the Khaniéh (7.e., Fatáwa Kaz Khan) it is laid down that 
when the mosque has become ruined, and the people of the locality 
do not require it, the matter should be taken before the Kazi, 
that he may authorise the sale of the materials and the application 
of the proceeds to another mosque." ........... When a wakf 
[building] has become ruined, and there is no income forthcoming 


to repair or re-erect it, some have said the appropriator, and if he is 
dead, his heirs, may resume it; but Sadr-ush-Shahid in his Fafrea 

has stated that this opinion is questionable and against principle.” 
According to the Radd-ul-Muhtar, where a mosque has fallen 

- — into ruin, and it is not known who had erected it, the aA/-i-mahalla 
. ean sell the materials, presumably with the sanction of the Kazi, and 

* apply the proceeds to the building of another mosque. A well can 
be dug in a mosque if it is to its benefit. The w@kif cannot let 

for hire for his own purposes any portion of the mosque premises. 
| When a mosque has ceased, the w@sif cannot make use of it for any 
| other purpose. “ No profit should be derived from a mosque, nor 

| A ean it be leased or turned into a private abode.” 

_ . According to Aba Hanifa and Aba Yusuf, the land which — 
ES ince been dedicated to a mosque continues wakf even though it 
. has become waste and the building fallen into ruin ; and the Fatwais 
: — to their opinion.? And Aba Yusuf — holds, — 
th the permission of the Kazi, the ruined or waste portion may — 
1 and applied towards the construction or maintenance et 


3 E other mosque nearest to the disused mosque. “And the same * 
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principle is applicable to any other religious or charitable inst- : 
tution," According to the SSurrat-ul- Fatáwa, the Fatwa is accom- 
ing Aba Yusuf. 

According to the Sharh-i-Multèeka, when the purpose of a trust 
fails, it is lawful to apply the income of the trust-property to an 
object nearest in its nature to the original purpose, j/ns--&arib. For 
example, if the object of a east is a haus, the income may be applied 
to a tank or canal; if it is a mosque, the — is to be applied 
to another mosque, or to fasting, prayers, &c. ` 

Shams-ul-Aimma al-Halwani has declared that when a Aaus 
(reservoir) or mosque becomes ruined, and nobody uses it, the Kazi 
can direct the application of its materials to another Aauz, or mos- 
que. ‘* In these times," says the author of the Radd, “ it is essen- 
tially necessary to adopt the views of Imam al-Halwani, who autho- 
rises the Kazi to give permission to apply the materials belonging 
to a mosque which has fallen into ruin to another which is in use.” 

“When there are two was7s and of both the waif is the same 
and the purpose the same, but owing to certain calamities, the 
income of one has diminished, whilst from the other a balance is 
left (over and above the expenditure), the Judge has the power to 
direct that the allowances of the servants of the first wakf may be 
made up from the balance of the income of the second." But the 
Kazi is not invested with this power, if the purpose of the two 
waks is different. * For example, if à man make two dedications e 
for-a mosque, one for its building and the other for the imàm and 
the muezzin, and, owing to a decrease in the profits of the second 
wakf, the imam and muezzin cannot be employed, then it is lawful 
for the Hakim, in consultation with the leading people of the 
mahalla, to direct that the allowance of these officers should be paid 
out of the balance left from the wakf for the building, provided 
the wakif is one and the same." The mutwalli, though he be the 5 
trustee of both endowments, cannot of his own motion apply the 









' The Bahr explains the difference between Abi Hanifa and Abt Xos: 
one side and Mohammed, thu<«:—‘ According to Mohammed the artic 3 nt 
. disused mosque go to the wétif, but the mosque and land remain t ^a kf 


to become their heritable Grapari EL —— 
? Radd-ul-Muhtâr, Vol. III, p. 574. = — a ~ 





THE OBJECTS OF WAKF. 315 


balance of the proceeds of one wakf for the maintenance of the 
people provided for in the other. He must apply for and obtain 
the sanction of the Judge. m 

* In the thirteenth section of the J@maa-ul-Fusulain, it is laid 
down that when a person says his house or his room is for light- 
ing such a mosque, and no more—that huse or room will become 
wakf for the mosque." . . . . . “Inthe W'ükiat-ul- Hisümi it is 
stated that if there is already funds for the lighting of the mosque, 
and it be considered desirable to apply the income of the house or 
room dedicated to building a minaret for giving az&n, so that people 
may hear the call to prayers better, they may do so, but if it is not 
needful it should not be done." 1 

Where several wakfs are attached to one mosque, the mutwalli 
or manager may keep the income of all together, in fact keep a 
joint account, and if one shop attached to the masjid has fallen into 
disrepair, there is no objection to its being repaired with the income 
of another shop belonging to the same mosque. 

If a person appropriate ground for the purpose of erecting a 
mosque he cannot afterwards resume or sell it, neither can it be 
inherited, because this ground is altogether alienated from the right 
of the individual and appertains solely to God. The reason of this 
is, that all things whatever are originally the property of the Al- 
mighty. When, therefore, the individual relinquishes his right in 
the ground, it reverts to its original state, and his power over it 
terminates in the same manner as a master's power over a slave 
terminates in consequence of emancipation and cannot be resumed. 


SECTION III. 
DeEDICATIONS TO AQvEDUCTS, IxNs &c. 


According to Aba Yusuf, a dedication to any object of utility is 
effectuated by the karl or word of the wd&kif, as in the case of a 
mosque. For example, when a person erects an aqueduct for Mussul- 
mans, or an inn for the occupation of travellers, or a caravanserai, or 
2 constitutes his land into a cemetery, the dedication becomes complete 
z upon the declaration of the wåkif, and all his right of property 








— ^ Swerrat-u!-Fazüwa, p. 436. 





eS oh decree, or, if the appropriation is by way of a Ew — 
M cwákif. "This is not accepted. 
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ceases therein. ‘ According to Mohammed, it abates — copte 
have used the aqueduct or heave occupied the inn or cara Valera 
buried in the cemetery, and it is sufficient if one person do so."* ' 
rule is the same as to wells and cisterns, and if they are — 
ed to a superintendent, the appropriation is valid in like manner. 
It is stated in the Ma^set that the Fatwa is according to the Di 
ciples by general consensus, in other words, the dedication may b 
effectuated in either way, viz., by the actual declaration of thew 
or by delivery, in other — by the use of the place by a single - i 
Asiy one can drink from the wells and cisterns and water his cattle 
and camels at them, and also use the water fór ceremonial ablutions. - = 
In the use of all such objects of utility as abovementioned, "me et 
is no difference between the rich and the poor, and it is lawful Et 
for all alike to put up at inns and caravanserais and to drink from |. | 
aqueducts and bury in a cemetery. But the income of a —— 3 
appropriated for gAhà-:s or religious warriors can be taken only by S. | 
those of their number who are necessitous. When a mansion = E 
appropriated for the residence of pilgrims, mere wayfarers h have —— | 
no right to occupy it, and when the days of the season hand = 
passed, it should be let and kept in repair out of the rents —— he E 
surplus, if any, distributed among the poor. e | 
A road or way is validly dedicated by the owner of the — de — 
claring in the presence of witnesses that he has constituted it as suc hs 
But those lawyers who consider consignment necessary to the ec som: — 


way, in runter that it may serve as evidence of user. 
Hillal, the same rule applies to a bridge. Declaration alone (ac ec cord- A 
ing to Aba Yusuf,) or user by one iridividual extinguishes the. pe 
of private property over such objects? And the Fatwa is on this 

* When a body has been buried in the ground, whether f for a lon ong 
or short time, it cannot be exhumed without some excuse. Ba po 
it may lawfully be exhumed when it appears that the Ik ar 


usurped, or another is entitled to it under a nane of pre 


* According to Abû Hanifa, the right of the wâkif censes, on the. = ige m 


2 Alamgiri, Vol. II, p. 554. e M 
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Auzujundee being asked with regard to a masjid for which there 
no longer remained a congregation and all around it had gone to 
decay, whether it was lawful to convert it into a cemetery, answered 
* No; and being asked with regard to a cemetery in a village, 
where it had gone to decay, and there remained in it no traces of 
the dead, not even bones, whether it was lawful to sow the land and 
take its produce, answered ‘ No,’ for in legal effect it is still a 
cemetery." 

* A man makes his land a cemetery or an inn—the khiráj 

abates, if the land were khirajee, and this is correct." 
- * When a woman has made a cemetery of part of her land, 
divesting herself of the property and has buried her son in it but 
the piece of land is unfit for a cemetery by reason of an over- 
flow of water upon it, and she wishes to sell the land, if it be 
still in such a state that people desire to bury their dead in it, she 
cannot sell it, but if they have no such desire she may. 

* A man having dug a grave for himself in a cemetery, can 
another bury his dead in it? If there be space in the cemetery, it 
is proper that he should not interfere with the grave, but if there 
is no other space he may bury his dead in it. And the case is like 
that of a man who has opened out his prayer-carpet in a masjid, or 
put up in a caravanserai when another comes, and if there is space 
enough for him he is not to molest the other." 

A cemetery or graveyard is consecrated ground and cannot be 
sold or partitioned. But when a place is found not to be a makbara 
(a burial-ground) but only one or two bodies are buried there, the 
actual spot where the bodies lie buried is consecrated. Whether 
a place is a makbara or not depends on the number of persons 
buried there, or evidence of dedication derived from the testimony. 
of witnesses or reputation. 

* When there is no fund or other means to repair a mosque with, 
a portion of the land or the outer premises may be leased for a term 


|. ~to raise money for the repairs."! 


d i 
E 


Exec e. ER No portion of the funds of the mosque should be spent for 


- 


. the ornamentation of a mosque, unless it has been provided for by 


the wakif”’* But the aAl-i-maAalla, people of the — where 
the — is — may do so at their own expense.” 
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= The paraphernalia of the Kaaba is wakf on the Kaaba, even 
until they are torn to pieces, so that no article can be removed 
unless lawfully disposed of by the mutrwalizs for the purposes of 
the shrine. And this principle applies to mosques, &e." | 

“It is lawful to make akr of lands or property for the mam= 
tenance and preservation generally of mosques, rudats, and other 
ious charitable institutions.” ! 

‘A dedication in favour of a mosque is absolutely lawful 
according to Aba Yusuf, for a mosque exists forever until the Day 
of Judgment, and can never revert to private proprietorship even 
though it be ruined and wholly disused, nor can its material be 
taken to any other mosque, and on this is the Fatwa. ? 

“It is allowable for Zimmis [non-Moslems] to enter the holy 
shrine of the Kaaba, the sacred temple at Jerusalem, and all mosques 
for the purposes of work and other proper purposes, but their going 
to the mrArdh® of the mosque or the ma/fza* is objectionable” * 

* All acts of indecency within the precincts of a mosque are for- 
bidden, nor must one wash himself or’ expectorate or indulge in 
indecent talk or take instruments cf war inside it. But a soldier 
may go in and offer his prayers and leave directly." S 

* It is not proper for any person to enter a mosque unless he is 
clean. "The gate of a mosque should not be kept closed at all 
times. If there is fear of theft. and there is no gate-keeper, there is" 
no objection to keep the doors closed at other than prayer times.‘ 

“ If a mosque requires enlargement, and there is a piece of land 
adjacent to it which the owner refuses to sell, it is lawful. to take — 
it from him on payment of its proper price, whether he be willing - 
or not." * COD 

“ Nothing belonging to a mosque should be given away, not — = * 
even grass or old articles such as mats (unless they can fetch no = 
price), but should be sold for some value to be applied for the = SA 


poses of the mosque." ? 


-5 "n 









^ Héwi. 9 FA See 7 
* The principal place in a mosqne where the Imám stands; a 
altar. x 
* The place for religious nblutions. ? Ibid. 
> Håwi. * Ibi 


* Ibid. | | * Jbid. & c 
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The ahl--mahalla can pull down a mosque and reconstruct it in 
better style, or improve it in any other way, and supply superior 
articles : but this they can only do so with their own money, but 
not with the money of the akf, unless the sanction of the Kazi 
is obtained beforehand. This is stated in the Khul@sa. The ahl-- 
mahalla can also construct reservoirs for^drinking and washing 
(Wuzü), provided the consecrator is not known ; otherwise his 
prior permission must be gbtained. His heirs, however, cannot 
raise objections to any improvement which the aA/-/-maAalla may 
propose to effect in the mosque."! 

“The AA/--maha!la can. with the sanction of the Káàzi, sell the 
materials of a disused and ruined mosque and build another with the 
proceeds thereof." 

* A mosque is the property of God. The statement in the Hedaya 
is founded on weak authority." A mosque therefore, cannot be 
resumed or treated as private property. 

“In the Bazaziah it is laid down that the wâkif cannot derive 
any benefit from the hire of any portion of the building of the 
mosque." 

* Theugh a mosque may be ruined and be never used, still it is 
a mosque, forever consecrated to the eternal worship of God until 
the Day of Judgment, according to Aba Hanifa and Aba Yusuf, 
and on this is the Fatwa, as is stated in the H@rri-ul-Kiids.”*2 

* When a mosque is so utterly ruined that it cannot be used 
or the people have abandoned praying in it, according to Aba 
Yusuf, it and all articles appertaining to it will be applied with 
the sanction of the Kazi to another mosque." 

** The same principle applies to all such institutions. In other 
words, when no benefit can be derived from a disused lungar-khanéh, 
well, cistern, &c., the materials or any thing appertaining to them 
will be applied to the nearest mosque, lungar-khanéh, &c. This doc- 
trine is universally accepted as stated in the Durrar.’. . . . . 

* But whether the mosque has become ruined or dilapidated, or 
_ the people have no further need owing to another mosque close by, 
stil it will not revert to the ownership of the wâkif, nor will it be 


lawful ‘to take it or its property to another mosque (without the leave 





3 JRadd-ul-M&Ahtür, Vol. III. p. 575. = 
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of the Kázi), — this is Fatwa as s ‘stated in the Hawi 
Kûdsi “a And so it is in the Mujtaba, in thé Bahr and in 


Fath-ul-Kadir, And in the Asaâf it is stated that Abi Hanifa 
— 


33 Del 
EI 


and Aba Yusuf are in accord. LE 
. The author of the Radd-ul-Muhtadr discusses more fully the 
doctrine enunciated in the //a@wi that, according to Abû Yus c: 
views, the ruined mosque or articles devoted to it, or property : le- E 
dicated for it, cannot be applied to another mosque. He — 
first, that in the Baħr-ur-Râ:k, the Multaka and the Asaáf itis e 


pressly laid down that when a building or cistern or reservoir i 


— 


rained or abandoned, it may be applied with the leave of the Kazi to a 
another object nearest in character, e.g., a mosque to a mosque, a — 
well for a well, &c. Then he goes on to say, that this may seem — 
inconsistent with the views of Abü Yusuf on which is the Fatwi = 
but he says in Abü Yusuf’s rule there is no restriction. “ And ir — 
the .4sac f and Kazi Khan it is laid down that it is permissible. An — 
Syed Imam Abû Shuja was asked * whether it was lawful to ap apply 
the income of a lungar-khainéh which had become disused to : other E 
close by? He answered, * yes, as in the case of a mosque which | 
has become ruined, and the people of the village have — 
praying there. The matter should be taken to the Kazi and his le 
obtained, and thereupon it would be lawful. ‘In the Zakh 
is stated from Shams-ul-Aimma al-Halwani that he was a: 
Similar question as to an abandoned mosque, and he answered | 
the affirmative. And Shaikh-ul-Imám Amin-ud-din ibn Abd- at 
Shiakh-ul-Imim Ahmed ibn Yunus ash-Shibli, Shaikh Zain ibn y 


Nujaim, Shaikh Mohammed al-Wafai and others have given J fate s 
to the same effect" . . . zc az — ER 
* It is sufficient to rely on the Fatwa of — Abû Shuja 
Imâm Halwáni, especially in these days when it is — 
care-takers, embezzlers, and other dishonest peoples to : 
usurp the property of disused mosques, &c." <= 
In the Hawi it is stated (by way of an example) that 
one reservoir has become destroyed and there exists no: - E 
the wakfs attached to it would be applied in up E 


reservoirs.? 


— Radd-ul- Muhtár, Vol. III, p. 574 g Ibid, P 575. es et am 
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It is laid down in the Khuldsa, that when a mo&que or reservoir 
. has fallen to ruin and there is no further need for them, the 


inhabitants having left the neighbourhood, the wakfs attached to _ 


them will be applied to other mosques or reservoirs.! For the same 


reason, if the sovereign or his delegate were to withdraw a piece of . 


land from the Bait-ul-mâl and grant it to an individual for the con- 
struction of a canal for the use of the publie, and subsequently, 
owing to the depopulation of the country there exists no need for 
such a canal, the grantee does not acquire the land as his private pro- 
perty ; he will hold it subject to the condition of storing water for 
the use of flocks and cattle. According to the Shafeis he would 
take it absolutely. 

The Nahr states thus the result of the above principles :—** Ac- 
cording to us"? when the beneficiaries of a particular appropria- 
tion have ceased to exist, the proceeds arising therefrom will be 
applied to a wakf of the same nature. Consequently, the wak/s of one 
mosque will be applied to the support of another mosque and of a 
reservoir to another reservoir. To withdraw land from the Bait- 
ul-mül is analogous to the creation of a wakf. And, therefore, 
when land is thus withdrawn and given to a person for the con- 
struetion of a canal for the use of the public, it will on the failure 
of the canal be applied to the watering of the flocks and cattle and 
similar objects. 

If the cattle belonging to a wakf become unfit for work, the 
mutiwall: is entitled to remove and sell them. 

Things belonging to the mosque but not needed may be sold by 
the mutiwalli with the sanction of the Kazi or the Judge where 

| there is one. 

EC When a vilage, in which there exists a brick-built well or 
reservoir, has become completely depopulated, the materials of that 
i reservoir or well may, with the sanction of its wa&kif, or, in his 
— absence, of the Kazi, be used for the building of another well or 
às, reservoir in a contiguous village.  . 













Ls ' When the sovereign or imam withdraws a piece of land from the Public 


| the income derivable from it should be applied, it becomes wakf. Mere 
ral of land from the (Bait-aul-mâl}, or declaring it rent-free, does not 
rit — wakf, though it resembles in its nature a wakf. 
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( Bait-ul-mail), that is, makes it rent-free and designates the purpose to- 
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When anything is dedicated to a mosque which — 
becomes ruined, the subject of the dedication does not reve 
the grantor or his heirs, but will be used for the nearest mosque. < 

When the subject of the wakf is unfit for the purpose for whieh — 
it is intended, the aky will be avoided. For example, if a piece of — 









land be dedicated for a cemetery, and a corpse be even buried mit, — 
but if it afterwards appear that the place is unfit for a burial-ground, — 
and people are unwilling to use it as such, the dedicator may sell < 
it. for the place is not suited for the purpose for which it is intend — 
ed, and that circumstance would — the wakf. 

If a land dedicated to some ** good " purpose has become — 
vated, and owing to its distance from town no person is willing to 
take a lease thereof, and no profit can be derived from it, nor ean 
any buildings be raised upon it, such land may be sold according 
to Kazi Khan, with the sanction of the Kazi and its proceeds 
applied for other meritorious purposes. 

If a road or path which leads to a mosque becomes dilapidated, — 
it can lawfully be repaired with the funds of the mosque, whendt 2 
is the only mode by which the members of the congregation œn 
gain access to the mosque. Similarly, if a /ungar-khünéh is created. | 
on the banks of a river and people have access to it only by means | 
of a bridge, if the bridge becomes dilapidated, it may be repaired | 
out of the funds of the lungar—khaneh. Root 

If a lungar-khaneh becomes ruined, and the place — itis | 
situated is abandoned entirely, its materials may be sold with the | 
permission of the Kazi, and the proceeds applied to the 


of the nearest lungar-khanéh. 


SECTION IV. 
PRINCIPLES APPLICABLE TO CASES WHERE THE PRIMARY |: 


á NC - 
Tu — — 
Lm. 


INTERMEDIATE OBJECTS HAVE FAILED. ? I 


In connection with the foregoing subject it must be remem — | 
that the failure or non-existence of the initial or primary object» 
a wakf does not, under the Hanafi Law, affect the operative ch cha — E 
or validity of the xakf or avoid it. So also —— ex tinci — 
of the intermediate objects only accelerates the ulti mate reversi@ 


but does not cancel or avoid the wakf. : 


' Radd-ul-AfuAtár, Vol. III. p. 641 ; Kazi Khan, Vol. 1 IV, p 


"rd n ume uL 






"THE OBJECTS OF WAKF. 323 


S a Consequently, when a wakf is made in favour of children that Hanafi Law. 
. are unborn, or any non-existing object, it is valid.! 
“When a wakf is made in favour of Zaid’s children, (and Zaid 
. has no children existing at the time,) or to a masjid which has 
not been erected, the appropriation is valid, and the rents and 
profits will be applied to the support of the poor, until children are 
= born to Zaid, or the mosque is erected. This is according to the 
|. Imadia. In the Nahr-ul-Füik it is stated further, that when the 
|... object for which the settlement is made has not come into actual 
existence, but the purpose can be carried into effect, the rents and 
. profits will be applied to that purpose so far as it is possible to do 
= so. For example, when a man makes a grant for the support of 
the students of a madrassa which has not been erected, if lectures 
. are given to students in any other building, such students will be 
= entitled to support from the :ca£. 
E “The object of a wakf may be non-existent,” says the Radd-ul- 
|. Muhtár, “in two ways:—Firstly,the beneficiary may be non-existing 
| when the wakf is made, when it it called wakf munkata-ul-awmwal, 
|. «eut off initially); and secondly, the persons, for whom the wakf 
. is made, may cease to exist after the creation of the wakf, when it is 
called wakf munkata-ul-wasat (cut off in the middle.) Examples of 
_ both classes of cases are given by Kazi Khan, e.g., a man makes a 
~ wakf for the children born of his loins, if he has no children at 
|. the time, it is a wakf munkata-ul-awwal, and the rents and profits 
E will be applied to the benefit of the poor." “ If children are born | 
_ to him afterwards, then the rents and profits will be paid to them." 2 


a “ Similarly, as stated in the Asa@f, when a settlement is made in = 
. favour of one’s walad (child), and there is no walad existing at the : 
E time, but there is a grandson, the income of the wakf will be given E m 
5 | danse: child is born to the waékif” — — | D eee 


“An example of the second or wakf munkata-ul-wasat arises _ | =< 
nt is NY $—a wakf i is made in favour of two sons and after them — — | 
a ‘our o of their children and children’s children, and subsequent = = 
E m irae on: ne ries dies = him — the — son, it Ü po E 
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Distribution of 
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wife and son. 
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and indigent, and when the surviving son dies the entire rent and 
profits will be given to his children,' for the wa@kif has 
the interest of the wakf for the grandchildren only after the demise - 
of both the sons. But should it appear that the intention of ‘the 
wikif was that the surviving son should take the entire benefit, or 
the-interest of the deceased son should descend to his issue, effect — 


* 






would be given to such intention. : 

“The Khairiyeh states the law somewhat differently, viz., — E 
the object of the wakf is not existing or ceases to exist, the rents 4 
and profits will be applied to purposes nearest the object for which — 4 
E donor intended the wakf. This view, however, is not — | 
to ' (that is, Hanafi doctors) but represents Shafer doctrines — 
Foii to the Shafeis, where a wakf is made in favour of lineal 
descendants and they fail, the wakf will be applied to other — 

‘nearest’ to the wåâki/.” > According, to the Hanafis, it will be 
applied to the poor. 

* When a man makes a wakf of his property,—a moiety i 9 
favour of his poor kindred, and a moiety in favour of the indigent *— 
generally, it has been held that the relatives, in ease of indigence, | 2 
would be entitled to a share in the other moiety.” 

* Ibráhim-ibn-Yusuf and Ali-ibn-Ahmedal Farsi and Abt Jaafar 
Hindwáni are in agreement on the point. And it is stated in the — m 
Nahr, that the same is the view of the Kazi-ul-Kuzzat Maulina — = 
Ali al-Halabi, who wrote his Fis@lat-ul-Kubra about the period when - * 
Maulana e ned ‘Shah Baderna’s rule came to an end. — od 













doctrine, — a wakf i is made in favour of an individual Pe 
poor generally, if that person subsequently he poor, he is — 
titled to participate in the wakf for the poor.” DOO 
* According to Kázi Khán, if a man were to make a wa ve | 
his land, a moiety in favour of his wife and the other in. H- 
his son Zaid, with a condition that upon the wife's death, her m nol * 
be wakf for his (the grantor’s) children,—Zaid — 
titled to participate in that moiety also as one of the childr 


wife's moiety would therefore go te Zaid and the : rest 1 ; of 





! Radd-ul-Muhtar, Vol. III, p. 641. 
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i, fra children, and Zaid's — would be for him alone. There 


[ere vagueness or —— will not lead to the failure of du an 
— a wakf, for in such a case the law itself would supply the defect by n 
E declaring that the trust should be in favour of such objects as ^ 
Í approach nearest in character to the intended object of the wakf; 
E (9n even when that is not expressed, to the support of the poor and 
"needy. In the absence of explicit directions on the part of the 
== owl, the Hákim has the power of framing a scheme by himself 
= OF du consultation with the beneficiaries, for the administration 
= ; of the : wakf. The principle therefore laid down in Morice v. The 
E Bishop of Durham, which has been occasionally endeavoured to be 
= applied to wakfs,is not applicable to trusts or consecrations under 
the Mahommedan Law. For the cy pres doctrine is carried to the 
A - utmost limit in the Moslem system, and the failure of the original ` 
E . purpose does not in any case cause the failure of the wakf. 
_ The poor form, by necessary implication of the law, the ultimate The poor are 


beneficiaries of every wakf created in favour of individuals or the beneficiaries in 


every wakf. 


— 


Pre. 


A descendants of the wükif. Where, therefore, the primary object fails, 
.* such failure instead of voiding the wakf“ only accelarates " the ulti- 
a mate application. 
_ Again, where the dedication is to a religious or charitable in- 
stitution, which, in course of time, ceases to exist, the property 
' dedicated, instead of reverting to the grantor or his heirs, would 


ul ee 
. 


pl ed, as fet pointed out, to some other religious or pious 





: SECTION V. 
ME or THE Warr Estate, How TO BE APPLIED. 


o the Fatáima Alamgiri, ? * the income of the —— 
— in the first place, on necessary repairs, - 


z RE it a condition or not, and next, — B 
| specified, on such things as are nearest and - Ae eS L4 ys 
to the — — or — of the ec LS —— aes 
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for instance, in providing an imam for a mosque and a professor for 
a college. But if anvthing else has been specified, the income must 
be applied to that immediately after the repairs." | 

Similarly, in the 77edüya it is laid down, “ that it is incumbent 
that the income of the :cak£ should be, in the first instance, expend- 
ed in its repairs [or maintenance] whether the waif has made a 
condition to that effect or not, inasmuch as his object was that the 
income should form a perpetual fund, aad as a perpetual income can- 
not be derived from the wakf property unless it is maintained m 
proper condition, there is a necessary attendant upon it." 

The Aadd-ui- Muhtár states as follows :—** The rents and profits 
arising from a property which is constituted wakf must first be ap 
plied towards its preservation and maintenance and the payment of 
the wages of the care-taker or custodian.” 

* The income of the wakf must be first applied in keeping the 
property in a proper condition so as to yield a permanent income. 
If the wakf property consists of fruit-bearing trees, a portion of the 
income must be spent in buying new plants. So, also, if it is land, 
which without irrigation will not yield any crops, the first charge on 
the income must be to do the needful for that purpose ; so it is stated 
in the MuAit and Fatdwa Aaz Khün."! 

In case of immovable property, therefore, all expenses incidental 
to its due maintenance in proper condition according to its nature, 
must be first paid out of the income ; the wages of persons entrusted 
with its preservation and management stand on the same footing: 
The balance is to be applied for the purposes of the wakf. Hf the — 
wakf is in favour of individuals, such as the wé@kif’s children, ite. 
to be applied to their benefit or given to them as the case may bem — i 
accordance with the provisions of the wakfnamah. If there are no ~ 







be done according to his wishes. 2 
Similarly, in the case of a wakf for any other purpose. - C = 

general design of the trust should be kept in view, even when t — 

particulars are not sufficiently defined. po RE 
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* For example, if a dedication is made for a madrasssa and Disbursements 
nothing further is said, the residue of the rents and profits after DC HE 
deducting the cost of maintaining the building shall be applied to 
maintain the proper staff of teachers. When the dedication is to a 
mosque, the balance shall be applied to the employment of the usual 
servants and the supply of the usual articles of furniture, &c., 
necessary for the performance of the worship, even though the 
wakif should not have mentioned it." The primary object should 
be to maintain the purpose for which the dedication is made. If a 
dedication is made to a mosque and the salary set apart for the imám 
is not sufficient to employ one, the provision made by the donor 
should be set aside and a reasonable allowance should be made for 
that purpose. A mosque once dedicated should not be allowed to 
lie useless. The result is that, in the first place, the cost of main- 
taining the wakf should be defrayed from the income and after 
that, each object will take precedence in accordance with its relative 
importance. But if the expenses are specified by the w4kif, care 
will be taken to carry out his wishes with due regard to the primary 
object of keeping up the wakf. 

* In the application of the proceeds, the first thing to which 

attention should be directed is the maintenance of the wakf. 

Should the entire income be necessary tp put the wakf buildings 

or property in repair, it may be so applied, and in the case of a 

mosque, no person, not even the imam or muezzin should get any 

salary until the repairs are made." [This passage shows the im- 

portance which is attached to the maintenance and preservation of 

the wakf. The primary object of the wakf being the perpetual 

consecration of the property for meritorious or pious purposes, the 

law insists that the first duty of the curator should be to preserve 

the building in a state of repair, and if it is in such a condition that 

it is likely to fall into ruin, the income is to be applied primarily 

for its restoration and repair.] “If anything remains over after 

. . defraying the cost of repairs, it should be given to those whose dis- 

E :  eharge would cause injury to the wakf. After this has been done, 

E the other matters connected with the wakf should be carried into 

. effect with due regard to their relative importance. Those people 
E m from. whose dismissal no injury would accrue, will not get any por- — 
"ond n of f their allowance until the absolutely necessary repairs are "A — 

Ls — — when those people, dg work for the wakf ey will T eee 
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get their proper wages, though not the allowance fixed in the wakj- 


namah." This refers to a case where the income is not sufficient to 
defray the costs of urgent repairs as well as the full allowance of 
the servants of the wakf or of the beneficiaries. 

* When the wakif has provided that after defraying the — 
of repairs and maintaining the institution, the surplus should be 
distributed among the poor or the beneficiaries, it is nevertheless 
incumbent on the mutwalli to deduct every year a certain sum from 
the income for repairs, even though there is no immediate need for 


The mode i n it—so as to enable him to provide a fund therefor ; for it so happens 


whieh a wakf 


building ought 7 that owing to some unforeseen contingency, there may not be any 


to be used. 


Kazi's dis- 
cretion. 


income at the time."  ** If a house is made wakf for another person, 
he is entitled only to the income arising therefrom but notte 
occupy it. Similarly, the person for whose occupation the house is 
made wakf is not entitled to its income." The correctness of this 
doctrine appears to have been doubted, and in any case the Kaz 
would have it in his discretion to authorise any aet which may be 
beneficial to the wakf. The principle, however, which is deducible 
from the above doctrines is, that the beneficiaries eannot, of their 
motion, under any circumstance, change the nature of the dedication: 

If there are any debts on the wak/ property, the mutwallé should, 
either by leasing the property, or in any other reasonable manner, 
liquidate such debts. 

If there is no income at all accruing from the wakf, and the 
endowed property is going to ruin, the Kazi has the power to 
authorise the mutwalli to let temporarily the whole or any portion 
of it, and with the proceeds thereof to repair it. Where the income 
of the wakf premises is not sufficient to cover the outlay im its 
maintenance, or when the wakf is falling into ruin, and there is 
every probability of its dissolution, and the income is not suffi- er 
cient to cover the cost of repairs, the Kazi has the power of direct- — = 
ing that it may be sold and with the proceeds thereof certain other | > E 
property may be purchased subject to the same trust, —— E A 

This doctrine is laid down by Aba Yusuf and it will be acted — 
upon as long as it is possible to do so. If it is impossible to sell 
the wakf property or to apply the proceeds of the sale forthe ne~ 
ficiaries or for the benefit of the poor, in that case only effect we i 
be given to the doctrine of Mohammed, that where hep 2 rd ' 
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Nes 
E * When a wakf is made for students and the wakf is small, only 


. poor students will be supported. But generally the word ‘students’ 
_ implies want, and when a wakf is made for students in general, 
. it is confined to indigent students alone, for students are almost 
all in straitened circumstances. Similarly, the wakf of a Koran 
in a masjid and books in a madrassa is generally confined to the 
poor, unless it can be shown that the books are not available." 
—— According to the Khuldsat-ul-Waknich, however, in the case of a- 
F _wakf of books or of a wakf to students, the poor stand in the same 
= Category as the well-to-do. It further lays down the principle that 
= such wak/s may be looked upon from two points of view :—(1) that 
the poor and rich are equal as in the case of Mussáffir- Khün2hs, 
cemeteries, tanks, &c., the benefit of which is shared by all alike. 
* In respect of the benefit arising out of these objects of wakf, 
custom makes no difference in the position of an indigent and a Woéf in fav- 
well-to-do person. In the case of a wakf of books, the rich student dens — 
stands in the same position as the poor regarding the difficulty of 
obtaining some of the books ; and it must be remembered that the Y 
object is to benefit all.” This seems to be the generally accepted 
. doctrine. (2) That the wakf is only for the poor. 
— — If a wakf is made of books for a specified place, their use will s 
r _ be restricted to that place, and the books will not be allowed to be 
— taken away from there. And if it is for students, then every 
— student i is entitled to make use of them but cannot remove them 
























Ka from the place. In matters relating to the use of a wakf, the eee 
— provisic ms made by the wa@kif, if legal, should be followed. The * | — 
E jurists look upon the conditions imposed by the wåkif as conditions © — .  — 


d by the law. But in order that any restrictive condition may — — A 
ding, it must be satisfactorily proved that the wakif reall — t A 
nt oon o nally imposed the same. a 
Vhen the wakf is in favour of individuals, the building cannot. —— oa 
enlarg r in B without their consent." In other words, the benefi- - > “Sage 
iaries of : A us t have a right to be consulted in any Atorka dr a E E | 

he cha a ra ie ; r of = — as may be likely to c serious - e 

coc s — = ie s 
a iots 8 2m ——— for the dwelling of inotheik — 

tin > airs devolves on him. If he has no means, 
let ii it for a while, and y zu rent. thereof 
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“If a building land is made wakf, so that the income arising 
therefrom is to be applied for the purposes of the wakf, and the 
building has become untenantable or the land has become uncul- 
turable, the Kázi has the power of authorising its sale and the 
investment of the proceeds in other property for the purposes of 
the wakf.” T 

When a wakf building is falling into ruin, the mutwalli is not 
entitled to sell the trees planted within it for the purpose of repair- 
ing the house, but he can hire out the house, and with the rent 


thereof repair the building. 








CHAPTER XI. 
GENERAL PRINCIPLES. 


SECTION I. 
Tug POWERS OF THE W AKIF. 


THE wâkif may lawfully reserve the governance of the wakf for 
himself during life, and the Fatwa is thereon.’ 

It is also lawful for the w@kif to make a condition to the effect 
that the wakf premises may be exchanged for other property or 
that it may be sold, and the proceeds thereof invested for the purposes 
of the wakf in other lands or investments, with which the objects of 
the trust may be carried out. 

As regards the power to exchange the wakf property, for other 
property, the question resolves itself into three heads : (1) if the 
donor has reserved to himself or to the mutwallis generally the 
power of making the exchange, in such a case, the exchange may 
be made without any question; (2) if no power is reserved, but the 
property yields no profit, then the exchange may be made with 
the sanction of the Kazi ; (3) if it is simply advantageous for the 
wakf to make the exchange, in such a case the exchange is not 
lawful. 

The w@kif, according to Abû Yusuf, can lawfully reserve for him- 
self the power of exchange and Kazi Khan has said that this is 
correct, and in another place that it is correct 5;]-4jmáa, by con- 
sensus. 

— A mere reservation of power to sell would lead to the invalidity 
e of the wakf, unless the power of investing the proceeds in other — 
BE property subject to the same trusts is attached to it, either directly 





Condition 
of exchange 
lawful. 


An exchange 
once made 
debars the ` 
exercise of 
the power a 
second time 
unless inten- 
tion apparent. 
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When there is a condition in the wakf “ that he may exchange 
the land for other land as he pleases and that the land so obtained 
shall become wakf instead of the first," the appropriation and the 
condition are lawful according to Aba Yusuf, and so also wher 
there is a condition “ that he may sell and make an exchange for 
the price.” And it has been said that Hillal was of the same 
opinion, and the Fatwa is in conformity with it. 

But after the exchange has once been made, it cannot be made 
a second time, unless there are words indicative of an intention 
that he may exchange continually. When the words are “ that I 
may exchange for other land,” he cannot exchange for a mansion 
nor vice versa. But he may purchase khirâj land with the price. 
When the power to exchange is reserved to himself he may appoint 
an agent for the purpose, but if he should bequeath the power to 
And 


if the power is reserved to another and himself the other cannot 


an executor, the executor of such executor cannot exercise it. 


exercise it singly, but the appropriator himself may lawfully do so. 
When the power to exchange is given to “every one that may 
preside over this wakf,” it is lawful, and every president may exer- ' 
cise the power. But when the appropriator has declared ** on con- 
dition that such an one shall have the power of exchanging," the 
person authorised cannot exercise the power after the death of the 
wükif without an express condition to that effect. The kyyim or 
administrator has no power to exchange unless expressly authorized 
to do so. And when it is made a condition that he may exchange, — 
the appropriator may also exercise the power without a similar con- "4 
dition in his favour. es x. 
Without an express condition in the wakf, the and cannot be = 
sold or exchanged, though it should be saltish and useless. In — 
place, Kazi Khan has said that the judge may order its sale, pec 
there should be no condition to that effect when he thinks it ex- = = 
pedient, but in another he denies that the judge has any rock pom rer. 
The most trustworthy opinion, however, is that the judge may lay 
fully order the sale of land if it be quite useless and there is no incom — A = : 
derived from it, provided that the sale is not at an inadequate pr J | 
When a man has said, ** My land is a sadakah-moukoofa to Al ie. 
popup God — on condition that I may wie the p | 


— 
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as I please," he may lawfully do so. But if he should give it to 
the indigent, or employ it in pilgrimage, or bestow it upon a parti- 
_ cular individual, ke cannot reclaim it. And in like manner, if he 
— should say, “ I have given it to such an one," he has no power to 
 reclaim it. He may give it to one set after another, yet if he were 
to apply it to himself the wakf would be vojd. It would be different 
if he had said “on condition that I may give it to whomsoever I 
please." 
Where an appropriation is made subject to a condition that 
the wakif shall have the power of giving the produce to whomso- 
_ ever he pleases, the wakf is lawful ; and he shall have the power 
of doing whatever he likes with the income during his lifetime, 
but cannot make any disposition respecting it to continue binding 
after his death, nor can he apply the income to his own purposes, 
(Ut. cannot eat of the produce himself). His doing so, however, 
will not avoid the wakf. But he may bestow it on anybody he 
likes. A man makes a wakf of his estate on condition that the 
administrator may give the produce as he pleases, this is lawful ; 
and he may give it to both rich and poor. If one should say, “ on 
condition that such an one may give the produce to whomsoever 
he pleases," it is lawful ; and the power may be exercised either 
during the lifetime of the appropriator or after his death, and the 
person so authorised may give the income to his own child and 
e. nasl, and also to the child and nasl of the appropriator, but not to 
Ex himself. [It is not clear what the effect will be, if the person 
a - autho: ised were to take the profits of the wakf estate himself. The 
a giri goes on to say that “ the power does not pass out of his 
_ hands on his saying * I have given the produce to myself." A mere 
E: on may not have the power of destroying the power, but 
o P not an unlawful application of the income to his own use | 
— = to breach of trust ?]! * 
— were to say, “ My land is sadakah-moukoofa for the fic 
| a one on condition that I may select of them whom — 
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I please," it would be as he has said, and he may select as he 
pleases or give the whole to one ; and if he were to say, “I make | 
no selection this year," it would be lawful, and the produce would - 
be [divided] among them all equally. And if he were to say ** on 
condition that I may deprive whom I please among them," and he ~ 
were to deprive them al] but one, it would be lawful ; and though 
by analogy he should not be able to deprive them all, he has that 
power also, on a favourable construction. But he cannot restore 
those whom he has deprived and the wakf would be for the poor. | 
If = were to say “I have deprived them of the produce of this 
year,” — have no right in that year’s produce and it passes to E 
the poor.! : 
If a man were to constitute a wakf in favour of the mother T= 
his children (umm-ul-walad),? subject to the condition that if — . 
she marries after his death she is to have nothing, and she does d 
marry but is subsequently divorced ; in these circumstances she 
has nothing, unless it were provided that in the event of being 
divorced, she should be restored to the benefit of the wakf. In like 
manner, when a wakf is for the sons of such an one except those 
who go out of the city, and some of them go out but return again, 
or when it is for the benefit of the sons of such an one who are 
acquiring knowledge, and some of them abandon their studies p. 
which afterwards they resume, the parties continue to be deprived 
of the benefit of the wakf, in the absence of any condition to the - E 
contrary. And if one should make his land a sadakah-moukoofa on — D. 
his child and nasi for ever, and after them on the poor with a co n- E 
dition that any of them, who may leave the sect or doctrine of A A ms ye EC 
— for that of Shafer, shall lose the benefit of the —— | as 















said when any one of them shall leave the docte of the Sunn sand — 
become a heretic he shall be expelled ; and one of them does ; b os- 
tatise, he is to be expelled. A man and woman are on the s 
footing ; and when it is made a condition that if one — 
from the established doctrine he is to be expelled ; and one 
- does so and then returns, he is not to be restored to the benefi f 
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wakf without an express condition to that effect. In like manner, 
when a particular doctrine has been specified and there is a con- 
dition that if any depart from it, he is to be deprived, regard must 
be had to the condition. So also, when the condition is “that if 
any of my kindred go from Bagdad he is to have nought,” respect 
must be had to the condition, except that in this case if he return to 
Bagdad, he would be restored to the benefits of the wakf.! 

Among conditions that must be respected, Khassáf has mention- 
ed a condition that the superintendent shall not let the lands, and 
if he does let them, the lease shall be void. If the wékif makes a 
condition that he shall not enter into an agreement for gardening 
or cultivation on the basis of a division of produce, or provides that 

-when the superintendent lets the land, he shall be expelled from the 
office, in such cases if he should act contrary to the conditions he is 
to be expelled and the Kazi shall appoint another, whom he can 
trust to carry out the condition. 

The wif can reserve to himself, at the time of the dedication, 
the power to alter the beneficiaries of the trust or their interest in 
it He cannot do so afterwards. ‘*The wikif,” says the Radd-ul- 

` — Muhtür, ** has no power to alter or change the conditions (provi- 
sions) of a wakf, unless he has expressly reserved to himself the 
power of doing so.* If he has reserved to himself the power of 
adding to the beneficiaries or removing any person from that cate- 
gory, or of removing the mutwallz from his office, it will be lawful 
for him to do so. No alteration, however, can be made in the 
nature or character of the wakf. Similarly, it is not lawful for the 
mutwalli to go beyond the conditions laid down in the wakfnamah. 

-A condition in the wakfnamah, to the effect that the mutwalli shall 

_ have the power of increasing the allowance of anybody or reduc- 
img it or adding anybody or removing any one is lawful. At the 
d same time, the maslahat-ul-wakf (the policy of the wakf) is to be 
_ kept in view."? ‘If a person,” says Kazi Khan, ** in good health ~ 
— ca a wakf of land for the indigent and deliver it over to a 
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mutiwalli, and at the time of his death direct his executor to pay 
out of the proceeds thereof so much to so-and-so, that would not 

be valid, for he had parted with his right over the proceeds at —— 
time of the wakf. But he can do so, if at the time of dedication he — 
reserved to himself the power of giving directions for the u— 
tion of the proceeds." - 

Nor can the wikif, who devotes property to any meritorious 
or pious uses and transfers the proprietary right therein to the 
Almighty take it back at his pleasure from the mutwallz whom he 
has constituted god's proxy and give it to another person, unless on 
the creation of the trust he reserved to himself in express terms the 
right to do so. 

If a person declare, that if necessary the wakf land may be sold 
and the proceeds invested in other property, all the incidents | of E: 
wakf would attach to the new property which will be — to = 
the same conditions as the original property.! uc 

The wa@kif may lawfully reserve to himself the power of exclud- — 
ing any person from the benefit of the wakf or adding to the | 
number of the beneficiaries or making a reduction in their allow- fate s 
ances. 


- 
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thing.* oe 
A wakf house situated in one mahalla cannot be — — ive 
a house in another mahalla, unless the locality is more advanta; * AT 
ous. The Allámah has laid a further restriction on the freedom — 
of altering the investment, by imposing a condition that the ii ng — 
for which the wakf property is exchanged, or the new investment — 
should be of the same nature as the former property. In th 
Radd, however, the author holds that there should be no sue ck 
restriction, as it is essential to see which investment would ! 
most profitable. For example, a man may have made a wak 
shops, and it may be more profitable to invest in land the p: € I T : 
arising from the sale of such shops, as yielding a larger income for 
the purposes of the wakf. Hence, when the power is vested in th 


— bt 


mutwalli or the wikif to dispose of the wakf property and i — 
‘the proceeds in other property similarly subject to the condit ue is O 
| Radd-ul- Muhtár, Vol. III, p. 599. ? Aftec the J — 
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! wakf, there should be no such restriction as to insist that the new 


* property should be of the same character or nature as the former 
| property. 
The proceeds of wakf property may be invested in dirhems and 
i - dinars. It must be remembered, however, that when an invest- 
ment takes the form of actual money, there is a possibility of the 
fund being wasted, and therefore it is undesirable to keep the pro- 
ceeds of a wakf in that shape. If, however, it is in a shape from 
which profit can accrue without loss to the corpus, as in the case 
of Government securities, the investment is lawful. The Kazi, 
and, in certain cases, the mutwalli, are entitled to override any 
condition. made by the wakif which is inconsistent with the nature 
of the wakf or opposed to the requirements of the very object for 
which the wakf is constituted. For example, if there is a con- 
dition to the effect that the Kazi should not remove the mutwallz 
appointed by the waif or his successors in office, the Kazi would 
nevertheless be entitled to remove any mutwalli who proved him- 
|. self unfit or committed misfeasance or misbehaved himself in the 
Ead O38 it i stated in the wakfnamah:. that the mutwallé shall 
not grant a lease of the wakf property for more than one year, 
and it appears that no person is willing to take a lease for a year, 
the Kazi has the power to authorize the mutwailli to let the land 
for more than a year. Or, if the w&/zf has declared that no alms 
— should be given to the indigent who derive their subsistence from 
E -š certain mosque, the mutwalli is empowered nevertheless to give 


p 


b 


| alms to such people. Or, if he has provided that the person for 


whom the wakf is constituted shall get fixed rations daily, the 
—— mutwalli may, with the consent of the beneficiaries, commute the 


T Eaton., 
Foe, 


e Kazi is also authorized to inerease the pay of the imam, 


E if it is insufficient, and if the officer is learned and religious, Flay 


 deservin g- T 


same into money payment.' The beneficiaries may even ask E | 


The conditions laid down by the wékif, if lawful, are to be sig = 


E 5 ied out in the same way as if they were the commands of- 
L 


» the Lawgiver.? ; 





~ * Radd-ul-Muktarep. 601. . * Ibid, Vol. III, p. 643. 
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In carrying out the provisions of the trust the intention of the 
consecrator must be solicitously regarded, and in case his mean- | 
ing is not distinct, recourse should be had to evidence to explain 
the meaning, and the inferential shall be considered equally with 
the actually expressed. 

But when the language is upon the face of it unequivocal and 
unambiguous, no outside evidence will be let in for the purpose 
of altering or modifying the intentien of the waékif. For example, j 
if the wikif has declared in unequivocal language that he endows -~ 
certain property for his children who are females, no evidence will ; 
be admitted to show that he also intended to include males. But, 
where, from the language of the wâkif itself, it can be inferfed 
that he meant to include the males, though using the word females, 
they would participate with the female children. In understanding, = 
however, the meaning of the donor from the actually expressed 
words, consideration should be paid to the circumstances of the par- — — 
ticular case and the customary use of language among the people. — — 

If the words are capable of two meanings, the construction 
most consistent with the intention of the wif must be adopted. = — 

* In the Chapter on Wakf in the Iném-ul-Mufti aala Jawüb 
ul-Mustafti, it is laid down that the observance of the rules laid 
down by the :à£// are obligatory, for the jurists hold such rolls 
to be equivalent to the Nass, viz. rules laid down by the Lawgiver.” = 

“But the rules laid down by the w@kif have not that binding 
character in certain instances :— —— 

*(1) If the wĉkif should have made a condition that the Ki zi = 
shall not have the power of dismissing the Nâûâzir or mutwall > 
Kazi nevertheless has the power of dismissing a ma£wall — 
been found to be untrustworthy. — 

*(2) If the wikif has made a condition that the wakf: pre E peri 
should not be leased for more than a year, and it appe: rs th t 
nobody is willing to take a lease for one year only, or if ita ap ears 
that it is to the advantage of the beneficiaries, the property shoult 


^ 
— 


















A. x 
Mà 


the grant of a lease for a longer term, but the m d: na — E 
power to do so of his own authority. a E 
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*(3) If the wâkif has made a condition that the Koran should 
be read for ever over his grave, such condition may be departed 
from. 
*(4) If he has made a condition that so much grain should 
be bestowed on the beggars asking for alms at the door of his 
mosque, the condition may be varied, and the alms may be be- 
stowed on such beggars as do not ask for alms there. ' 
* (5) If he has made a condition that cooked food should be 
bestowed on the recipients, the mutwalli has the power of giving 
them the value thereof, and the recipients can even ask for pay- 
ment in cash. 


kd 


+“ (6) If the imam is a learned and pious man, and the allow- 
ance fixed by the wåkif for him is not sufficient, the Kazi has the 
power of increasing it. 
(7) If there is a condition to the effect that the wakf property 
should never be changed, should the Kazi deem it advisable he has 
the power to authorise the same."! 


‘ SECTION II. 
THe POWERS OF THE WAKIF AND CONDITIONS IN WARF. 


When a dedication is made subject to the exercise of an option A wakf with 
on the part of the wa@kif, according to Aba Yusuf, “the wakf as *^ ?PUon. 
well as the condition" is valid, provided there is a determinate 

> period fixed, within which the option should be exercised. For 

. example, if a man were to say, “I constitute this house as wakf, - 

- but I shall have an option to set it aside within three days," if 

= A the option is not exercised, the wakf becomes absolute after three 

— days, but if the time is uncertain and wanting in specificness, the —— 
2m | mE is invalid. | mE 





a as 


I t Yusuf ibn Khalid declares that the wakf is valid in dE 
* > tho condition alone being void. And this seems to be the - 
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A conditional 


wakf. 


Power of con- 
version reserv- 


ed. at time of perpetuity on condition that I shall have the power to ES 
dedication, 


- And this is correct.* 
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If a person were to make a dedication for a specific period of 
time, say, for a day, or a month, without any additional words, it 
would take effect as a lawful wakf in perpetuity. But if he were 
to say that it will be a wakf for a particular month, and on the 
expiry of that month, the wakf will be void—in such a case, the 
dedication would be void ab initio. 

If a man were to say “ when to-morrow comes my land will 
become sadakah-moukoofa ” or ** when I become its mâlik, the land 
will be wakf,” it is unlawful, for the creation of a wakf cannot be 
made dependent on the happening of a contingency. 

If a person were to say, “ my land will be wakf after my death for 
a certain number of years,” it will take effect after the death of 





the declarant as a wakf in perpetuity. 

If a man were to say, “my land is sadakah-moukoofa on this 
condition, that I shall have the power of revoking it whenever I 
chose,” according to Hillal, such a wakf is invalid. Yusuf ibn 
Khalid, however, holds that the wakf is valid, and the condition void. 
And Aba Yusuf is of opinion that where the time for the exercise 
of the power is prolonged and undefined, the wakf itself is invalid.* 

Similarly, if a man were to say, “ I consecrate this land on the 
condition that it remain my property, and I shall have the power 
of selling it whenever I like, and of dedicating the proceeds there- 

of, —such a wakf is invalid. a 

When a wakf is created conditionally, it is valid, e.g., if a  . 
person were to say, *this land is wakf, if it is mine," im that 4 
case if the land was his property at the time, it would om 
a valid wakf. 

According to the Hanafis, the wakf of property belon to 
another is validated by the ratification of the real owner ; not s * 
according to the Sháfeis. ee 

If a man were to say, “‘this land of mine is moukoofa for de pn 


















with its price to buy another piece of land which will then b — 
wakf, subject to the same incidents as the original 


wakf and condition are valid according to Hillal and m 





= ‘This view is adopted as law by the sect. — 
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- The wáif can alter the investment only when the power of sale Coro eir. 
. has been expressly reserved. In the absence of any such Powers aee Ein 
the Kázi, if he deem it expedient, may authorise the sale of the wa c E cH 
wakf property and a re-investment of the proceeds in any shape 
. Conducive to the proper maintenance of the wakf.* 
“The author of the Manah was asked regarding a house con- 
secrated in favour of a mosque, whether it would be lawful for the 
. . Kázi to direct its sale if he was of opinion that with the price 
- thereof a piece of land may "be purchased, which would bring 
_ considerably more profit to the wakf. The author of the Manah 
answered ‘the question is for the Kazi to decide judicially, so that : 
if he considers deliberately that such sale and investment is to the 
benefit of the wakf, it is lawful,’ and this is according to the 
opinion of Kazi Imám Aba Yusuf." ? 
“In the Fatdwa’s-Sirdjia it is stated that when the sale or ex- - 
. . ehange of a wakf property is distinctly advantageous to the wakf, 
= the Kazi may direct it. For example, if no income is derived from 
_ the property, and somebody is anxious to purchase it, and in lieu "m 
thereof is willing to give such a land or house as would yield an. —— 
income for the wakf, in such a case such exchange is authorised Re 
. according to Abi Yusuf as well as Mohammed.” 
|... * Where the wakf property yields an income, but some person 
E is desirous of exchanging it for another property yielding a much . E 
. larger income, e.g.,-if the wakf property is a bazaar situated ina _ i EE 





e] 


— lane and the person anxious to take it is willing to exchange i EN. P. 
Ex - for a bazaar situated in a better place, in such a case, but not other- Abos dt 
* — the ———— is icum according to Kazi Aba Yusuf, — BS M 

— “In the —— of Nazim-Wahbani it is stated upon the — . see — 


cn Eu of the Muhit and Kazi Khan, &c., that according ^ 
E. Im am | Mohammed the mutwalli is authorised to exchange for — s 





n: cm -" is reported Bon» Hisham and — : = 
vhe * pisete is in such a condition that the bene- — 
— Mae benefit. therefrom, the Kazi is auth 
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to sell it and with its price to buy another, and this power nobody _ 
else can exercise excepting the Kázi."! | 

* And in the Siyar Kabir it is stated that though some jurists 
have held the change of wakf property not to be lawful, according 
to Aba Yusuf it is lawful ; and in the Muhit it is stated that the 
following question was put to Shams-ul-Aimma Halwáni, *whether 
when the wakf of a mosque [property consecrated to a mosque] 2 
becomes useless and cannot yield an income, the mutwalli cam 
sell it and in its stead buy another ?" He answered, ‘ yes, it would be 
lawful.’ He was then asked, * whether it would be lawful to do so | 
when the property does yield an income, but with its price a better 
property can be purchased. He answered, ‘ yes, it would be law- 
ful Though some of the jurists hold against exchange or sale 
of wakf property, I have — stated that we conform to = 
rule laid down by Aba Yusuf.”* 

* If the w@kif’’, says the Fath-ul-Kadir, * has made a condition | 
to the effect that he would have the power of exchanging the land — . 
dedicated, and the land for which it is exchanged would become ^. 
dedicated in place of the other, such a condition is valid aecording 2 
to Aba Yusuf, Hillà] and Khassáf, and this is zstehsán (a liberal 
interpretation of the law)." Es 

«If he has made a condition to the effect that the EM — 
should have the power of changing the investment during his = a 
wükif's) own lifetime, the mutwalli will not have the pos) — 
making the change after the wikz/’s death.” T 

* In the Zatáwa Küzi Kh@n it is stated that the rule laid dowi 
by Aba Yusuf and Hillál is correct. So has Ansári declared t 
such a condition is lawful, but it cannot be sold [by tha 
walli] without the sanction of the Judge. And when this r 
is brought before the Judge, and it appears to him necessary. fa d 
the benefit of the wakf (that the investment should be chang ged d De 
he should give the sanction"...... “A condition for the alte = 
of the investment is lawful according to Abt Yusuf, — 
approved, and in the Fatuua Kazi Khün it is stated that t 
Ijmaa or consensus on the part of the universality of jur — = 
the lawfulness of a reservation of power to the wilt to E as e 
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the investment, both condition and wakf being valid. Without 
such condition he will not have the power to make the change 
[unless authorised by the Kázi.] In other words, if he has reserved 
the power at the time of dedication, by consensus he can exercise 
the power at any time himself; but when he has not reserved 
such power, then he must have recourse to the Kazi for the neces- 
sary permission....... In AMukhtasar-ul- Kudüri it is stated the nass 
(Law) is on the rule laid down by Aba Yusuf."! 

The general result of the authorities seems to be that the wakif 
may lawfully change the wakf property, in other words, alter the 
investment provided he has reserved, at the time of dedication, 
power to that effect. Otherwise, no alteration can be effected with- 
out the leave of the Kazi or Judge, who has the power to autho- 
rise a change of investment whenever he considers it beneficial for 
the wakf. 

Among the conditions which the w@kif may lawfully make at 
the time of dedication is one which has already been given at 
another place, viz., that the :e2£/f£ may provide for the payment 
of his debts with the income of the property.? 

** In the Chapter on Wa£f in the Khazanat-ul-Fatdica it is stated 
that the Sahib-i-Manah (the author of the Manah) was asked about 
a deed of wakf in which there was a condition to the effect that the 
wilüyét of the trust should appertain only to the w@kif’s male de- 
scendants, but now a deed has been discovered bearing a prior date, 
in which the tozwliat was given to his male as well as female descen- 
dants ; the question was which deed should be acted upon [in regard 
to the towliat|. The Sahib-i-Manah answered, if the sf in 
the first deed or at the time of dedication reserved to himself 
the power of altering any of the provisions regarding the manage- 
ment &c., of the wakf, in that case the second deed should be acted 
upon, that is, the deed in which the fowliat is restricted to his male 
descendants. But if he reserved to himself in the original wakf no 
such power, in that case the first deed of wakf, viz., in which there 


was no restriction, should be acted upon.” * 


“In the Asa@/ it is stated that the wékif cannot go beyond the 








a precede, Vol. II. p. 639. 2 Ibid, p. 638. 
p * Surrat-nl-Aatadwayz p. 425. —— * 
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* In the Farcdid it is stated from Khassáf that when there are = 
two contradictory conditions made by a — the second is to be | e 
acted upon, unless it is beyond his powers." — 

When there are two contradictory provisions in a mama 


as the last condition ov — alee first. 
With reference to the principle that when there are two — = 
tradictory conditions in a :»ak/namah, the second ‘has effect given . | 
to itin preference to the first, the Asa@f! gives examples of it. For 4 
example, if in the beginning of the wakfnamah the wâkif declares - E 
that the subject-matter of the wakf shall not be ** seld nor given in - 
gift or become the property of anybody." and subsequent to that 
declares that it will be lawful for the mutwallé to sell the properties 
and with the proceeds thereof to purchase another property, which | 
will be substituted for the original w@k/, in such a case the sale of | e 
the wakf will be valid, and the second condition will override the | E 
first. Or, if he were to say first, that the »nutwalli may sell the — 
wakf property and purchase something else in its stead and after- — 
wards declare that it shall not be sold or given in gift, then it will © * 3 
not be sold. But, when the two conditions are not contradictory, — 
and it is possible to give effect to both of them, then it will bec 
incumbent to carry eut both, for the conditions of the wâkif ar 24 
like the nass (the Law). When there are general —— 
after them come the details, these (unless otherwise — le 
document) will apply to the last conditign, according to ** E 
According to the Sháfeis, these details refer to all me ond — 


— 


tions, if the connection is with an “and” (waw); but only to t the — 

Jast condition, if the connection is with ** then.” E EC oe 
According to the ZawàáAir-uj-Jawáhir, which is à commentary 

on the AsAbàh-un-Nazüir, the Kazi has the power of = ssoc cinting a 


— 
AC Au 


mutwallz with the one appointed by the wükzf even i hough 


T e Bp * 


wükif may have made a condition against it, — 


T, 


consider it would be beneficial for the trust to do so.* — — = 


all 
etl 
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When the mutwalli or the wakif consider it necessary or advan- 
tageous for the wakf to sell the property and invest the proceeds 
in some other property, or to exchange it for another property, he 
ean only do so with the permission of the Kazi learned in the law. 
In the ordinances of Abü Saood, there is an order issued by the 
Sadr-ush-shara@ya of the time, in the year 951 Hejira, declaring 


that no sale or exchange of wakf property should take place with- 
out an order of the Sultan (or his representative, the Judge.) 





t Radd-ul- Mukhtar, Vol. Ill, p. 603. 








CHAPTER NII. 
THE GOVERNANCE OF THE WAKE. 


SECTION I. 
Ture MurwaALLI. 


“THe £k may lawfully reserve the wilayét (the manage- 
ment of the trust) for himself; this is according to Abi Yusuf; 
and Hillàl also has said the same. And the Sahib-ul-Hadaya [the 
author of the 77edó ya] states that this is the approved doctrine. 

“In the Fatiwa Kazi Khdn it is stated that, according to Mo ~ 
hammed as given in his Styar-Kabir, the wâkif will not be the 
trustee unless he has reserved the trusteeship for himself at the 
time of consecration ; but according to Aba Yusuf consignment 
is not necessary in :vil;f, so even when he does not [expressly] 
reserve the trusteeship for himself, he will still be the trustee 
What I have stated is also laid down in the Zakhira and Tattima, : 
and the Sahib-ul-Hedaya has sapere that this is the approved 
doctrine in our Afazhab (school).’ 

“The wâkif is primarily entitled to appoint a mutwall for 
the management of the trust. If he is honest and just, he ms * 


A- A. eM 4 


"e 


a title superior to that of the Kazi to nominate a trustee, for. — 
though he has parted with the property, and his right in it hi n 
become extinguished, still he has a right to see that its pro E 
are applied according to the terms of the consecration. " EU 

** He has a better title to appoint a muezzin and imam — Se — 
than the congregation, unless his appointment is objectior — 
the ground that the persons nominated by him are unfit. | 
stated in the Nawé@zl and Abu'l Lais says the Fatwa is t the 


= EN 









— — oes 
* Fath-ul-Kadir, Vol II, p. 640. See Dos dem Juun Becbee v. Ab dor 
Barber, 1 Fulton's Reports, p. 345. al — 
2 Two works of great authority. * Fath-ul-Kadir, Vol. 1, 2 Pe 
* Surrat-ul-Fatd ca, p. 425. | 
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Similarly, in the ARadd-ul- Muhtàr :—It is lawful for the wif 
to reserve the towliat (the gevernance of the trust) for himself. 
And where a wakf has been created, but the wâkif has appointed 
no trustee or mutiwalli for the administration of the wakf, nor has 
expressly reserved the towl/at for himself, the office would never- 
theless appertain to him quá wüákif.! : | 

He has the power of appointing a mutwalli during his life- Power of ap- à 


pointing t — 
time whenever he likes. , Should he die without making any "wel rests — — 


———— with 

express appointment, the power devolves upon his executor. * [f the wt 

. there is no executor, then the right of appointing a mutwalli is in 

. the hands of the Judge."? 

| “If the mutwalli appointed by the wâkif dies in his lifetime, 
the power of appointing another mutwalli rests in the wükif and 
not in the Kazi. "? 

So also in the Fusül--7müdia. **In the Sughra it is stated 

- that when the mutwalli is dead, and the wá£f is alive, the power oe 
of appointing another muftwall;, appertains to the wikif and not E 
to the Kazi. And if the wá f is dead, it appertains to his executor E 
in preference to the Judge. But if the wiékif leave no executor, — 
then the Kazi is empowered to appoint a mutwalli. . . . So i 





also in the KAassá."* Eu 

. . Any person who is trustworthy and otherwise qualified to dis- Women oligls- 5 
— charge the duties of the office may be appointed mutwalli. “Inka po 
. this respect men and women are alike," i.e, a woman may be Eee 


T Po cm a mutwalli in the same way as a man. EE 


X 


fuhtá | Vol. ] HI, p. 594. Alamgiri, Vol. II, p.—Comp. Advocate. ^ ; 
. 4 ti ma  Sultanì Begum, 9 Bom., H. C. R., p. 19. | — 
1. il-2 Muhtar, Vol. JII, p 594. Nep coco 
, p.425. * Fusül-i-Imádia, p.337. : ud COE 
Atár, Vol. III, p. 595; Doe dem Jaun Beebee v. Abdollah arber, 
5, P- 345; M. 8. Hyati Khanum v. M. 8. cire 18 
| | Bibi v. Hussan Sharif, 4 Mad. H. C. R. p.23. 
i — v. Syud Keramat Ali,16 W. R., p. 116. - A pers 
or — as fes m abusive bes ie, i i Me 
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‘The office of mutwall; is an office of personal trust, and a 
person who cannot discharge the duties of the trust person y» 
nor be responsible for their due discharge, cannot —— a 
deputy." EI 

But where the mużwalli has to perform religious duties ór spiri- - 
tual functions in connection with the wakf, which, as m 
can only be performed by a man, a woman cannot be appointed tothe - 
office. For example, if the mutwalli is also the superior of a reli- - 
gious establishment, and, as such, has to officiate on — 
religious festivals, a woman is precluded by her sex from holding - 
the żowliat.? Such superiors in India are called sajjüda-nashins. — 
[ Sajja@da is the carpet on which prayers are offered ; and nashin is 3 
the person seated thereon.] ‘The sajj@da-nashin is not only a 
mutwalli but also a spiritual preceptor. He is the curator of the | 
darg@h where his ancestor lies buried, and in him is — 
continue the spiritual line (silsilla). These darg@hs are the tombs E 
of celebrated dervishes, who, in their lifetime, were regarded. — 2 
saints. Some of these men had established EkAáünkáhs where bep — 
lived, and their disciples cqngregated. Many of them never rose $3 
to the importance of a kha@nka@h, and when they died their mausolea XS 
became shrines or darg@hs. These dervishes professed esot — 
doctrines and distinct systems of initiation. They were either sufis 
or the disciples of Mian Roushan Bayezid, who flourished abest h 
time of Akbar, and who had founded an independent e —— ie 
brotherhood, in which the chief occupied a peculiarly distn jci nce 
position. «They called themselves fakirs on the hypothesis tl tt a at the 
had abjured the world, and were humble servitors of 7 Gc od ; 
their followers they were honoured with the title of shak 
Herklot gives a detailed account of the different brothe: 
the rules of initiation in force among them. The p ' 
called the pir, the disciple, the murid. On the death of - th eis í 
successor assumes the privilege of initiating the disciples s int 
mysteries of dervishism or sufiism. The relationakip 1 bs oh 
between a pir and his murids, as I understand the 
ee of dervishism, is a spiritual and pea one.” = 





Pira ees CAR Korie, 1. I. 10 Girone P. 203, 
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Accordingly, the appointment of a child of tender years as saj- 
jada -nashin would seem to be opposed to the constitution of the 
office. There is one instance, however, in which a boy of nine or 
ten years of age was appointed a sajj@da-nashin by the last holder 
of the office, the work of initiation, &c., during his minority, being 
entrusted to a disciple or khalifa (vice-gerent). In this case the 
office was hereditary in the family, and apparently there was no other 
member qualified to perform the spiritual duties. ‘ The appoint- 
ment of a sajjada-nashin of a dargáh must, to a large extent, how- 
ever, be regulated by the practice followed in the particular darga@h 
or neighbouring dargáAhs.  Herklot describes the custom in vogue 
in the darg@hs existing in Southern India. And, so far as I am 
aware, that is consistenf with the practice prevailing in other 
parts of India, výz., that upon the death of the last incumbent, 
generally on the day of what is called the sium or teja ceremony 
(performed on the third day after his decease), the fakirs and murids 
of the dargüh, assisted by the heads of neighbouring “dargéhs, 
instal a competent person on the guddi; generally the person 
chosen is the son of the deceased, or somebody nominated by him, 
for his nomination is supposed to carry the guarantee that the 
nominee knows the precepts which he is to communicate to the 
disciples. In some instances the nomination takes the shape of a 
formal installation by the electoral body, so to speak, during the 
lifetime of the incumbent. But in every case the person installed 
is supposed to be competent to initiate the murids into the mysteries 
of the tarikat (the holy path)" 

_ Similarly, if the wakf relates to an institution where services 
special to one sect or one religion are held, a mem of another 
sect or creed would not be — appointed for the towliat of 
such an institution. 

 * A mutwallz," says the Hawi, ** can delegate the trust to another 
on his death-bed like an executor." 

In the absence of any provision in the trust-deed as to iho | 


| mode of succession, or of any evidence of usage, the mutwallz 
= may, on his death-bed, nominate his successor, and uch nomina- | 


tion will be valid without any judicial order. But in order that 
the nomination may be effective, it is necessary that the person 


= ers should be adult and possessed of understandin, z: E: AN 
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a mutwalli. The Fatâwa Alamgiri lays down the principle 
thus :— 
SSII 2291. 63 Ide Me , az iso bitty 

* And it is a condition to the validity (of the appointment of a 
mutwall?) that he should be adult and possessed of understanding ; 
and thus it is stated in the Bahr-ur-Raik.” 

So also in the Radd-ul-Muhtar; the conditions necessary to the 
validity [of the appointment] are puberty (^ulügh) and under 
standing (a7). 

But when the office of mutwalli devolves upon a minor by virtue 
of a provision in the trust-deed, for example, if the wakfnamah pre 
vides that the towliat should be confined to the male descendants of 
the’ wikif or the members of a particular family, and it happens that 
at some time the person on whom the office devolves by virtue of 
this provision is a minor, in such a case the appointment will re- 
main in abeyance until he attains majority, when the wilayt ~ 
(mutwalliship) would be transferred to him.! 

So, also, when the ftowliat is hereditary in a family, and the 
last incumbent appoints his minor son on his death-bed to be the 
mutwalli, the Kazi shall not remove him, but appoint another to 
discharge the duties of the office during his minority. 

“ In the An/aa-ul- Wasü;l it is written from the Wa£f of Hillal 
that if the w@kif has said thus, the wila@yét is for my children, and 
leaves both adult and minor children, the Kazi should appoint 
somebody in the place oi the minors, or he may place the — | 


incapacity he is unable to superintend the affairs of the | adf. do 
nor can he appoint a deputy in his place. — Ed 
** If the 2G Azf appoints a minor as mutwalli, and no adult is as sec 
ciated with him, the Kázi shall appoint some person to do dad T “A — 
until the minor attains majority. If there is an adult x $4 
with the minor, the Kázi may appoint some person to 
the minor and act jointly with the co-mutwallz, or mE 
the adult mutwalli to act for the minor." ? 









!' Radd-ul-Muhtdr, Vol., ILI, p. 596. fat 
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Freedom and Islâm are not necessary conditions.! 

* [f the executor be a slave, then, according to both analogy and 
jaw, the appointment is valid, as the capacity to discharge the 
duties of the executorship or muticalliship is not wanting in him. 
So, also, if a Zimmi or non-Moslem fellow-subject is appointed." 

But the Kazi is entitled to remove them from their office, on the 
ground that from their position they are unable to discharge their 
duties satisfactorily. 

‘So also in the Fatawa-ul-Ankariwia :— 

“ Q.—If the wa@kif has made a wakf with this condition that its 
governance shalt belong to his children ; and among his children 
are both major and minor, to whom is the fowliat to be given ? 

* A.—The Kazi shall appoint somebody in place of the saghir, 
and if he likes he may appoint the adult children as the £àzm- 
muküm or deputy of the minors.” ? 

* If the towliat has been entrusted [by the wiki ] to a boy, his 
towlat would remain in abeyance [or ineffective] until he attains 
majority when the trust would be made over to him."? 

* If the wazkf appoints as m«utwall a person who is absent, the 
Kazi has the power of nominating in his place another for the time 
being, and when the mutwall; appointed by the w@k7f arrives the 
trust will revert to him.” * 

When a person makes a wakf, and at the time of his death ap, 
points a person to be his executor without mentioning anything 
about the wakf, such executor shall nevertheless be the mutwall 
of the wakf.* If a person appoint an executor solely for the wakf. 

according to Abi Yusuf, he will be executor of the wakf alone, 
though according to Abii Hanifa he will be an executor generally. 

_If the wakif makes a condition at or before the delivery of the 
property to the mutwallz, that he reserves to himself the power of 
removing the mufwalli or changing the property, in that case he 
may do so, but not otherwise. 

If a person make wakf a and appoint another as the mutzwalli 
thereof, and also make it a condition that such muéwalli shall not 





a 


cH From the 4saáf. ? Fatára-'l- Ankariwia, Vol. IJ, p. 217. 
— — Pataca. * = 
Pie = _* Fatáwa-1- Ankariria, Vol. II, p. 217, from the Asaáf. 

— cae ges resale Vol. IIT, p. 59:1; Furül-i-Imádia, p. 226. 
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tion won be valid.! a 

If a man in health were to make a wakf of his land for the poor — 
and consign the same to a mufvwalli, and subsequently at the ti m — 
of his death, were to tell his executor to give out of the produ J = 
of the land, certain shares to so-and-so, and to do whateve = —— 
executor thinks best with it, and the executor acts up to the wif. — 
instructions it will not be valid, for the wakf was complete fro — 
the outset, and the wikif had no power to make any alteratio 4 
unless he reserved the power to himself. — d A 

If a person make a wakf during his lifetime, but do not appoint F E 
a mutwalli thereof even when death comes upon him, but appoint - a 
an executor, such executor will be the executor as well as the mut- 
walli of the wakf. This is according to Aba Yusuf and the Fumo 
is according to him. = ud i 4 

If, however, the wâkif appointed a mutwalli for the wakf during 3E x 
his lifetime, his executor will not be the mutwalli of the — Ee 2 


— 


— 
c 


Seu 


SECTION If. 
THE APPOINTMENT OF THE MUTWALLI. 


The power of appointing a mutwalli rests primarily with £ the 
wükif and, in his absence, rests with his wasi or executor, “ — 
he is the wâkif’s locum tenens." An executor appointed only wil ith à 
reference to, or in respect of, the wakf properties would bea get mA | 
executor, though Abi Yusuf apparently seems to differ in i his view 
from the other jurists. According to the Asa@f, if a man w ve rere to 
appoint first a mutwallz, and then an executor (in ct Of i 
same wakf,) both will be muttwallis unless their duties are s] jecitied. 

In the case of the Advocate- General v. Fatima Beg um. rit A 


held that, "according to Mahommedan Law, the appropri là Ory 


a right to reserve the superintendence of the wakf to himself I 
appoint some one else. But when he has specified the class fre 
whom the manager is to be selected, he cannot disre gar ard hi 
trust-deed and appoint a person not answering the 1 proper : 
tion he has indicated by the provisions of the ies am h, 


iE 
| 


E 


D | Radd-ul-Muthar, Vol. III, p. 596 ; so also in the ] 
a 9 ‘Bom. H. 0. Reports, p. 19. g $ | — 
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right of nomination of the person to succeed to the management 
en his death must be confined to the class mentioned in the wakfna- - 
» . mah. "This dictum must, however, be accepted with some qualifica- 
| tion. If the wâkif at the time of dedication has reserved to himself 
the power of altering the class from whom the manager should be 
selected, his appointmentof a person “not answering the description 
in the wakframah” will not be invalid. The term akriba though 
more properly confined to relations by blood, will, when the context 
shows that it was intended to be used in a wider sense, be so extend- 
ed as to include relations by afBinity, but the wife or widow of the 
| founder is not included among his akriba. 
|». — Abáü Yusuf holds that if a wakif appoints a mutwall: during his 
- A lifetime, without mentioning that such appointment should continue 
: in force after his death, the mutiwalli would vacate his office on the 
death of the wakif7 The rude of law, however, is, that when an 
appointment is made without mentioning the time for which it is 
made, it would not fall to the ground on the death of the appointor. 
In Shah Ghulam Rahmutullah Sahib v. Mohammed Akber Saheb,! 
the Madras High Court enunciated the recognised principle of 
Mahommedan Law, that when property is devoted to religious 
‘charitable purposes, it is usual for the appropriator to lay down 
rules, for succ cession to the office of trustee, and upon those rules, 
whether they are in writing or have to be inferred from evidence 
of usage, the question of suecession depends. Should no rules be 
3 J laid down, the power of appointing is vested in the appropriator | 
E during his life, and upon his death, it is vested in his executor; or, 
= should he have left no executor, in the magistrate and sovereign 
Pl. anke that is to say, in the Court.? 
When the wâkif has provided that the appointment to the — 
Zol be made by his children, —and among his children, there are 
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make the appointment on behalf of the minors as well as their 
own, or may associate some person with them to represent the 
minors. 

In the Anjfaa-ul- Wasd@il it is stated from Khass@f, that when 
n person has made a wakf of two pieces of land, and appointed 
two mutrcallis, and subsequently at his death appoints Zaid as his 
executor, Zaid will be a mutwalli with them ; and if Zaid appoints 
Amr as his executor, Amr's position will be the same as that of 
Zaid. 

If a person appoint two executors one after the other without 
removing the first, both of them become executors, for “ among us," 
an executorship does not fall to the ground of itself. Theappomt 
ment of a second mutwalli by the Kazi is different from the appoint- 
ment of a second mutwalli by the w@kif, for in the latter case both 
appointments are valid ; but when two appointments are made by 
the Kázi, the second appointment invalidates the first provided the 
first mutialli becomes aware of the second appointment. “Its 
not expedient to appoint to the office of mutwalli one whois a seeker 
after it, but it is not unlawful." 

If the w&kif has appointed no mufwalli, and the Kazi has ap 
pointed one, the wakif has no power to remove the person appoint- 
ed by the Kazi. 

When the w@kif dies without appointing a mutwalli or leaving 
an executor, in that case the Kazi will have the power of appoint- 
ing the superintendent of the wakf; so also if the last incumbent 
in the office of mutwalli dies without appointing his successor or 
an executor, the appointment rests with the Kazi ; the Fatwa is 
according to this. principle and the Allümah Kasim has decided 
according to it. 

The last mutwalli has the power of nominating his successor 


only when the w@kif has made no provision regarding to the office. 


If the w@kif has declared that the office shall descend in the 


Ww 


male line in a particular family, none of the incumbents will have — 


the power of changing the course of descent. Or, if the wâkif bas — T 
declared that after A, B should succeed to the office, A has. m — 


power to appoint C.! 
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As long as there is a relative of the w@kif qualified for the office, 
a stranger should not be appointed mutwalli,! for a relative is more 
benevolently disposed [towards the w@kif], and it is generally the 
intention of the wa@kif that a relative should be appointed. 
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“This dictum is from Hakim in Tie Kâfi, and he ce — Th he ———— = 
j Nass thus :—* So long as among the descendants of the wüf or iy. 3 iud - E E 


among the people of his family (ahl-i-bait) there is to be found towlias, 
— Fg Bom. F, C, Reporte, p. 19. Radd-ul-Muhtar, Vol., III, p. 626, 
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any qualified [for the office] a mwuticall; shall not be appointed from 
strangers, When, no qualified person is found among them, and the 
towliat is entrusted to a stranger, and subsequently a member of 
the »ed 7s family is forthcoming who is qualified for the office; it 
shall be given to him. The result of this is, that the descendants 
of the (nO esc shall be preferred (for the office of mutialli) even j 
though the waty may not be for them, as in the case of a wal for 
a mosque or for others.” | 

Similarly, it is laid down in the Wajiz-uwl-Muhit: “So long as 
a descendant of the :«ili£ or a member of his aAl-bait (family) 
is living and is qualified for the ftowlat, the Kazi should not ap- 
point a stranger. If there is no one among his descendants or 
family qualified for the office then the Kazi may appoint an out 
sider. But when after such appointment, a qualified person among 
them is forthcoming. the trust should be assigned to him.” The 
principle is repeated in similar terms in the Fatüwul I- Ankarawia 
and the Zwuwsüi--Imüdia and the Fatâwa Alamgiri. The author of 
the Radd-ul-Muhtâr goes on to add : 

In the 7ZndiA* itis stated from the Tahzib, that when there is 
any one among the descendants or kindred of the moukoof-alaik — | 
qualified [for the office] it is preferable to appoint him. From the 
term mowkoof-alaih are clearly meant the descendants of the wiki SS 
[as the objects of the trust] and therefore this dictum is not 
contradictory of the one above [from the A@f.] Again, the 
use of the word ‘ preferable," shows that the appointment d | 
a stranger in the presence of a descendant of the wak7 is not 
invalid. This view is not contradictory of what is stating in o 











make a condition 3a the effect that his chidren — di ldren's - =: 
childrem should be the mutrwallis of the wakf in ——— aa 

each other, in that case the Kazi has no power to appoint an — 
outsider without finding any breach of trust on the part o the = 
wikis descendant, and should the Kazi appoint an outsider 30 — 
the office of mutwalli, in supersession of a descendant - of Ss 
witiaf without any lawful reason, such person shall n not become s 
mutwalli. This refers to a case where the — n ade sud 
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a condition, but the present discussion relates to ac ase wheres - 
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. wakif has made no such provision. “ And what is stated from 
the KAAairiyóh at the end of the Chapter on wakf leads to the result 
that such an appointment [;.«. the appointment of a stranger) 
= will be absolutely invalid, and this (no doubt) is the meaning of 
ta-ejaalo, s so this must be considered. And in the Khairiyéh there 
is also a Fatwa that it is not necessary for a person among the 
ahl-ul-wakf [people from among a mutwalli should be selected] to 
be qualified thus ; if his disqualification is removed afterwards, it 
is sufficient [that is, he should then get the office.] And this is 
clear. [But] then it must not remain concealed, that all this relates 
primarily to a case where any of the descendants of the wd if or 
his aAl-i-bait is found to be fit." It is only where the w@kif has 
made a condition that the office shall be confined to the members 
-of his family that the Kazi cannot appoint an outsider. 
In the ZFwsál-zi-Iméáüdia it is stated that the author's father was 
asked whether, if the w@kif had made a condition that the forwliat 
_ should be confined to his descendant, the Kazi could appoint 
| — are answered, ‘no.’ 
Baut even where there exists a condition to that effect, an out- 
sider may be appointed, if there is no fit and proper person to be 
_ found among the descendants or relatives of the w@kif, and a de- 
» A seendant or relative of the w@kif succeeding to the office of towliat, 
if he proves himself unworthy or commits a breach of trust, can 
— be removed, and, in the absence of any other member of the w@kif’s 
4 family qualified to take his place, an outsider can be appointed, for | 
when the wa@kif himself can be removed for breach of trust, a 
Race other people can be removed also for misbehaviour. In a 
| case where a descendant or relative or a neighbour of the w@kifi * 
(not willing to accept the office withouta salary, and an —— 
Ww g to accept it without a salary, the Kazi should s s 
oin tm nent would be most beneficial to the wakf, and who i is fittes 











ointment — once been made validly, no other p 
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^ post in favour of another, but they have also held that the latter 
wil not become mutwalli until his appointment has been sanc- 
tioned by the Kazi, who is not bound to appoint him to the office. 
If a mutwalli resigns his post in favour of another in lieu of 
some pecuniary consideration, and the latter is not appointed by 
the Kazi, he can proceed against the quondam mutwalli for the” 
money paid to him, though such “ payment was illegal.” Those 
who hold such payments to be legal are a few modern jurists, 
but it is against the true construction of the law and — 


immoral.! 
The appoint- It would appear, that at one time attempts were frequent on 
— the part of the servitors of charitable endowments to discharge 


their duties by substitutes. The allowance fixed for the officers 
were drawn by them, whilst a small honorarium was given to 
their substitutes. The legality of such conduct seems to have given 

. rise to considerable discussion among the early Mahommedan 
jurists; but the more modern lawyers are generally agreed im 
the opinion that the appointment of a substitute is not lawful 
unless there is any just reason for it. A female mutwalli, who 
is, by reason of her sex, unable to discharge all the duties of her 
office, is authorised to appoint a deputy. Similarly, where the 
disqualification is temporary, and is caused by illness or absenee- 
* on lawful grounds," the work may be performed by a substitute 
appointed by the superintendent or the Kázi. Where such ap- 
pointment is made, the substitute is entitled either to the whole - 
allowance or a portion thereof, in accordance with the — E 
ment made between him and the incumbent. Ibn — € 
stated in his Fatdwa, that when a mutwalli has become meap 
from weakness to superintend the work personals he ay a 
point a substitute or deputy to help him in the man ees k> - 
the responsibility would continue to rest with him, 4 ^ z 
stitute will only obtain his allowance from the * lii 
mutwalli cannot, however, assign or transfer the office & 
or appoint another during his lifetime, unless his o 
** general."? 














! See Shah Bighinuadin v. Elahee Buksh, 6 W. R.977. 

2 Radd-ul- MuAtár, Vol., III, p. 637. In the case of maji 
sain, 10 C. L. R., p. 529, the mogping of the word “ gener: 
at all. — 
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Should the mutwalli in his lifetime and in health appoint 
another in his place, the appointment will be lawful and valid, if 
the mut:alli has obtained the ftowl/at with that condition * in a 
general manner. In that case the mutwall so appointing another 
person in his place will not be able to remove the latter, unless the 
wikif, whilst confiding the trust, empowéred him to assign the 
trust to another, and also to remove the trustee. 


9 


As regards the appointment by the mutwalli of a kázm moküm 
or substitute in his place, tie restriction mentioned above refers 
to the appointment of a permanent and substantive substitute, 
who would occupy the position and exercise the full powers of the 
mutiwall, in fact succeed him in the office. Such an appointment 
can only be made by the muticalli on his death-bed or in death- 
ilIness.* ‘This restriction does not apply to the appointment of a 
deputy or agent.’ And in the Fath[-ul-Kadir] it is stated that the 
mutiwall: is empowered to appoint such persons as deputies, as are 
able to discharge the duties connected with the office, or which are 
incumbent on the mutwalli. The muticalli has the power of remov- 
ing his deputy and appointing another in his place. If the mutwwalli 


_ becomes insane, the appointment of his deputy becomes vacated of 


itself ; and the Kazi becomes entitled to appoint a substitute for 
the mutwalli. This applies to all cases, both where the mutwalli 


has been appointed by the Kazi and by the wif. 
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Where the appointment of the muéralli is “ general" 
rally has the power of assigning the trust to another, not « 
wise,! 
— of As regards the meaning of the term “ general,” the author st — 
= general.“ as follows. * It means that if the wif or Kazi make a con ditic 9 
at the time of appointing the ncuficall, that he should have the 
power of transferring the trust to another and x—— 
ether in his own place, by a sanad+-rakf or wasiat, should 1 
sity arise for it, such a condition would carry with it the powers m 
the part of the mufiali/, to appoint another mutwalli ¢ 
hfetime,? or in death-illness. 


: J : Pe : 
a r & r 

n T 

AA d 






When he has once exercised the power, he cannot 
appointment. If the appointment of the mufiwallé, or the as 


ment to him of the trust, is not pord] us ae or — 


—— 
DA a 


its nature as stated above, in other words, when the mutwall do m 
not p general powers, he cannot assign the trust to another "n z 
health,” whilst capable of discharging the functions of ms oce; 
but [if there are no provisions in the wakfnamah regulating emo mo aa 


e 
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* In the Alamgiri the principle is given thus :-— * A superintendent m ple 
his death commit bis office to another in the same way as an exeeut A 
commit his to anotħer. But when the appropriator has assigned some p p 
cular property for the superintendent, it does not belong to the person & * ED 
the office has been bequeathed ; and the matter must be submitted to t he Jui J 
in order that he may assign for bim the hire or salary of similar work 
the appropriator had assigned the allowance for every supe 
superintendent, while alive and in good health. cannot lawful 
another to act for him, unless the appointment of him were in then 
a general trust." 

* Radd-ul-Muhtar, Vol. III, p 637. 
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of succession, | he ean appoint a successor in death-illness.t The 
reason of this is stated by Kazi Khan to consist in the fact that the 
muticalli is in the position of an executor, and like an executor he 


has the power of appointing on his death-bed another executor in 


his place to perform the functions which appertain to him. As an 
executor has no power to resign-the executdrship which he has once 
accepted, without the permission of the Kazi, so a mutrcalli cannot 


withdraw from a trust without such permission. The appointment 


of another mutwall; by one avho does not possess general powers, 
without the leave of the Màzi, is tantamount to a withdrawal of 
the incumbent from office, yet he remains responsible, unless the 


appointment or transfer of the trust is subsequently confirmed by 


the Kazi. 
* With reference to a mutwalli appointed in a general man- 


ner," says the Radd-ul-Muhtar, ** the meaning of the term prez 


‘ general’ is thus explained in the An/faa-ul-Was@il :—‘ that the 
wakif appoints a muticall; and places him in his own place and con- 


stitutes him his successor, and authorises him to assign the trust to 


whomsoever he likes, in such a case the mutwalli can transfer the 
trust either in health or death-illness. `°? | 

“If the Nazir, without the condition, during Marz-ul-Mout en- 
trusts the towléat to another, it is valid ; but if he assigned it in 
health, it would not be valid, as is stated in the Tattima, &c., and the 
reason of this is, that he is in the position of an executor, . . . 


n — 


E 2 ols By c$;? en Cost 5 aua , cs ME. 











T. — 
— 


rre | P : oy) | a) hes a3] "m. atay us? LJ Ses aJ Lara 


— — ee Ji Er 








262 THE HANAFI LAW RELATING TO WAKF OR TRUSTS. 


and as an executor can assign the executorship by testament a 
mutwalli may also do so. And it is right to hold that the powers 
of a kyyim and executor are co-extensive. And this is different 
from an act done in health, for a kyy/m in health is like a deputy 
(vakil) and a vakil has no power of delegating his powers." 

With reference to this subject, the Surrat-ul-Fatüwa is distinct. 

* If the wakif has provided that the mutwalli should have the 
power of assigning the trust to another, in such a case an assign- 
ment of the torzwlat whilst the mzufralli is in health is valid, other- 
wise not. But even without such power, if the assignment is made 
in Marz-ul-Mout itis valid ; so it is stated in the Kinia and Tattrma. 
And if the mutwall/ has once appointed another in his place by 
virtue of the power reserved to him by the wé@kif, he cannot re- 
move the person so appointed, unless the wékif gave him the power 
of appointing as well as discharging.  Tartüsi in his Anfaa-u 
Wasáil has laid down the same rule . . . I was asked with 
reference to a mutwalli who had been appointed by his predecessor 
by virtue of the power given to the latter, and who had died leaymg 
the trust in the hands of a third person, whether the A@kim could 
give the towl/at to somebody else. I answered that if the mut- 
walli had assigned the trust in health, the appointee will hold the 
trust for the lifetime of the appointor ; but upon his decease the 
Kazi will have the power of appointing."! 

I take it that this refers to a case where the mutwalli, who had been 
appointed by virtue of a power given to his predecessor by the 
wükif, did not possess the power himself also ; in other words, if he /—— 
power was only personal to the first mutwalli. But whether hehad —— 
the power or not, if he appointed a successor on his death-bed it i 
would be lawful.? — 

If the wak:f on his death-bed was to say to another, — 3 
be in my place with reference to this wakf,” or if he was to ay d 
that “my children will have the same powers as myself with respe — 
of this wak/f,” this in fact would be vesting them with all h — 
powers he possesses. And I take it that in such cases thee * — : 
of the w&kiy’s children will have the power of appoi ut S 


inter vivos. This question was not considered properly ia in 
of Ashraf Hossein v. Wajid Ali. 3 














- Swrrat-ui- Fatáwa, p. 440. ; 2 Ibid. 
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* But the wa@kéif may condition that so and so is the mutwalli of 
this wat, but that that he will not have the power of leaving the 
the trust by wasiat to another, such condition is lawful."! 

“The w@kif may lawfully condition that so-and-so will be the 
mutrwalli of the wakf, but that neither he nor any other mwtwallz 
shall have the power of leaving the trust by wasiat to another.’ 

When a condition is made in the wakf/namah that upon the death 
of each mwutwalli, the power of appointing his successor will rest 
with the Judge, a mutrwalli* cannot appoint a successor to himself 
either in health or illness. And upon the decease of each incum- 
bent, the Kázi shall appoint a successor. 

The w@kif has the power of removing the mwutwalli only when 
he has reserved a power to that effect, and the Fatwa is according to 
this rule.* 

The w#hif may give the power to the mutwalli to increase or 
reduce the allowance of the wazifadars according to his discretion, 
or to remove or add to the :azzfadars. 

If a person make a wakf and appoint Abdullah the mutwalli 
thereof, and declare that upon Abdullah's death, Zaid shall be the 
mutwalli, Abdullah has no power to devise the mutwalliship to 
another, and Zaid will be the mutwalli, notwithstanding any 
appointment made by Abdullah. And Allamah al-Hanouti has 
held that when a person has declared that the towliat of any wakf 

«should be given to the “most discreet of his descendants ; and one 
of them, being the mutwalli for the time, appoints his son-in-law 

. as the mutwalli and dies, the towliat shall nevertheless go to such 
person among the descendants of the :»7à47/ as fulfils the condition 

A im the wakfnamah.” Any appointment contrary to the terms of 
. the wakf, or conditions laid down by the wâkif are invalid. There 
— — — to show that the servitors of the mosque can remove 
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datas connected with the trust and incurred- $ aw 
will not be liable for tha same.* 
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the muticalli; though the mutwalli can remove them f for unf ness 
or misconduct or any fault. ' | Ee E. 
Should a wôĉkif appoint a wast at the time of his death « m d n | 
tion nothing about the provisions of the wakf, the wast ; will t 
the muticalli until he appoints another to discharge the duti sn 
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torclat. — — 
An executor appointed by the Kazi oceupies the same position 0 
as one appointed by the deceased, except in certain matters. — E 
A derivative executor occupies the sime position as E E * 
of the testator.? — 
According to Abü Yusuf if a wasi is appointed for a idit | 
wasis functions are restricted to the wakf; and Hillal ag — 
Abü Yusuf. This view is stated in Fatdwa Kazi Khan, and it is als 
stated that Abt Hanifa agrees with Aba Yusuf. Mohammed. diffe: —* | 


and his opinion on this point seems to be generally in force. 3 


x 
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* If a person appoint a muticallé and then appoint an ecutor, 
both will become mufrwallis thereof, unless the — re > di 
tinctly specified." In the Asa@f, the mode of specifying the bec 


tions is stated in this manner :—-* The w@&7f says his such a — 
wakf and so-and-so is the muticall; thereof, and, as reg x e 
rest of his property, so-and-so is the was?. In such a case t d 
persons appointed have separate functions." Ee 

“In the Zatüwa Kazi Khün itis stated that if the wiki 
appointed two persons to be mutwallis after his death, and 
of them dies appointing the other as his executor in den 


of the wakf, the survivor would be entitled to act as the so sole 


— ow 
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wall.” c: Ee E zt 
In the Fatáwa Kazi Khan itis stated that in early times 
great difference of opinion among the jurists whe 
i-nasjid? could, upon the decease of the mutwalli c 
appoint another mutwallż in his place without the order ofi 
It was generally considered that such — wou 
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valid, although the person so appointed, if he has c disc Me rec 
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* But when there is a wakf in favour of specific individuals 
limited in number, an appointment made by them unanimously of 
a proper person would be valid without the order of the Kazi, but 
it is preferable to lay the matter before the Kazi to appoint a man 
whom he considers fittest for the post. The (modern) jurists hold 
that in these times it is not necessary to' apply to the Kazi for 
sanctioning the appointment of mufwall7, as the Kazis of our times 
have proved themselves not trustworthy. Nevertheless, the con- 
gregation of the mosque ought not to appoint a mutwall7, without 
informing the Kazi and obtaining his sanction to the appointment." 

The author of the AZadd-ul-Muhtür, says, **the result of what is 
stated in the Tâtâr Khânièh is this that if the devotees or congrega- 
tion of a mosque agree in appointing a mutwalli, for the good of 
the mosque it is valid according to the ancient jurists, but it is 
preferable to obtain the sanction of the Kazi. The moderns are, 
however, unanimously of opinion that ‘in these days” it is pre- 
ferable not to inform the K4zi, for it is known how covetous they 
are of the property of wakfs. In the same way, when a wakf is in 
favour of known individuals or a limited class of people, they are 
entitled, if they are s@leh (pious) and qualified to do so, to appoint 
a manager." 

As I understand the principle, the dcta which prohibit the 
appointment ofa mwuticall by the congregation, refer to endowments 
of a publie nature like a masj;d-:-jmma and similar institutions in 
which the public at large or the Mussulman publie generally are 
interested. But when an institution is dedicated to the inhabitants 
of a particular locality, or to a particular sect or fraternity, the 
number of which is ascertainable, the modern Moslem jurists 
have recognised the validity of an appointment by the congre- 
gation. The Fatadwa Alamgiri after stating the ancient views 
concerning such appointments says :— 

* [t is stated from Shaikh-ul-Islam Abu' Hassan that all the 
mashüzkhs (jurists) declare that if they (the congregation) do 
appoint a mutwalli, it would be as valid as if the appointment was 
made with the permission of the Kazi.” 

The same principle is given in the Radd-ul-Muhtaér and the 


= Wajiz-ul-Muhit. - 


If the wa@kz7 appoints a mutiwallz, but there is no indication that 


: (the os uel continue in force even after his (the wâkif s) 
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death, the mufwalli would be discharged upon the happening of 
the wâkif s death. 

The Radd-ul-Muhtâr states the principle thus :— When a mutwallt 
is appointed by the wåkif. he will become discharged on the death 
of the wakif. This is according to Aba Yusuf's rule on which is the 
Fatwa, for such a mutialli is merely an agent on behalf of the 
wâkif. But when the w@kif appoints a mutwalli for his life and 
after his death, such muficalli will not become discharged in conse- 
quence of the wåkif s death. 

When the ewa@kif himself holds the office of mutwalli, and is 
found guilty of misfeasance or breach of trust, he can be removed, 
whether there is a condition to that effect in the wakfnamah or 
not. Unfitness to carry out the duties of the trust is a cause for 
removal from office. 

* If the w@kif has reserved the wil@y2t in his own hands, and 
he proves himself dishonest, the Kazi bas the power of removing 
him in the interests of the cestuis qui trustent, just in the same 
way as he has the power of removing a dishonest executor. 3 

A fortiori he has the power of removing a mutwalle for breach 
of trust, and he may do so even though the appropriator should 
have made a condition that there should be no such power. 

But the malversation or breach of trust must be proved; — 
imputation is not sufficient to justify his removal. Ifa mutwalli 
with funds in his hands neglects to repair the wakf premises and 
allows it to fall into disrepair, it amounts to a breach of trust, for if 
he knowingly and intentionally causes damage or loss to the wakf, 
or if he misdeals with the trust property he must be removed from 
his office. : ER 

The Fath-ul-Kadir is very distinct on the point. “The Kâzi hax 
the power of doing so even if the wi@kif has made a condition to — 
the effect that in case of breach of trust on his part, neither the = 


Kazi nor the Sultan will have the power of removing him.” * | Ee 

In the JJ&maa-ul- Fusülain, it is stated that ** when a mutwalli has —— 
been appointed by the wakif or by any of the constituted judges 
he cannot be removed without any of those causes which ju aS 


his removal, that is, manifest breach of trust or misf: pasan J— Sa 





















' Radd-ul- Muhtár, Vol. IIT, p. 596 ; Surrat-ul-Fata@wa, p. 42000 
? Fath-ul-Kadir, Vol. II, p. 640. - ` ER c 
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the like causes. In the terms * like causes ' appear to be included in 
capacity to discharge the duties of the office as well as immorality.” 1 
The Kazi cannot remove a mutwalli, whether appointed by the 
wükif or himself, merely on the complaint of the beneficiaries, but 
can do so upon proof of misfeasance or breach of trust.? 
But though the Kazi has no power to remove the mutwalli The dismissal 
of the mutwalli, 
merely upon the complaint of the beneficiaries, yet upon receiving a 
complaint, if he consider the complaint to be Jona fide and reason- 
able, he can associate another trustworthy person with the mut- 
walli and fix a remuneration for him, either out of the allowance 


Ú 


of the mutwalli or from the general funds. 


Similarly, the Kazi has no power to remove an executor appoint- 
ed by the deceased merely on the complaint of anybody without 
proof. 


Any loss sustained by the wakf through the wilful neglect of Responsibility 
the mutirallz shall be made good by him. It is doubtful, however, —— 
whether a gratuitous mutwalli would be liable for any loss which is 
occasioned merely through neglect to the wakf. 

“The mutwallz," says the Fath-ul-Kadir, “is also liable to be 
removed if he is proved to be addicted to drunkenness and such 
like vices." 3 


' If a mutwalli takes up his abode in the wakf building without : 3 
any provision to that effect in the deed of dedication, or without 
the permission of the Judge, his conduct amounts to misfeasance. 


The mutwall should ordinarily be chosen from among the rela- 
tives of the wikif. If, among his relatives or neighbours, no person 
can be found willing to undertake the work of towliat without a 
. remuneration, and there is an outsider willing to do so, then his 

appointment would depend upon the Kázi's discretion, and he must 
eee judge who is the best person to be appointed.* 
= Persons who get an allowance from the wakf shall not be de- z d 
XA et of their wazifa, unless they are proved to be guilty of E 
Si 1e-offence which entails this penalty. ; ds E 
An attempt to “sell ” or alienate the allowance or to create a : ; 
arge upon it has been regarded as misconduct sufficient to pass 


E 















* Radd-ul- Mvhtár, Vol. III, p. 597. 
2 Jámaa-ul- Fusüáülain ; Radd-ul-Muhtar, Vol. III, p. 597. 
(1 Rada-ul-Muhsér, Vol III, p. 640; — . ' Ibid, p. 597. 5 Ibid, — 
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the secre or allowance, if hereditary, to the children of- he — 
wactteder. Upon this principle, the insolvency of the wasia ; 
vs ved lead to the same result.' 


lets it — permission of dhe manuel he 
to drsmissal. > = 

When an allowance is fixed for a person in the coisa, and 3 
it ts declared that npon his death such allowance shall go to another, 7. E 
if the person for whom the allowance is fixed assigns his interest 
a third person. npon the decease of the original beneficiary 
allowance shall go to the person appointed by the wit, and moto P 
the assignee of the original beneficiary.* 7 

No beneficiary is entitled to substitute another in his place, bat 
he max appoint another person to receive his allowance? 

A student who has been absent for three months may not be 
deprived of his room and allowance on secount of his 
alone. = Py 
In the 155534 it is laid down that if the sovereign himself ¥ oe 
to appoint a person as a teacher who is not competent, he : 
removed, for the aet of the Sultan must not be unreasonable o oa 
proper. “A king appointing an incompetent person," — s — 
Baszak, =“ does two wrongs, first, that by appointing an i A 
petent person, he does an injustice to a competent person ; 
second, that he does an injustice to the public by appointir 
who was not entitled to the office." 

“In the Fath-w«]- Kadir it is laid down that when a mi 
becomes totally insane, and the insanity lasts for a year, he w 
come discharged of himself ; but when he recovers, he will g —— 
the towliat. The .Vahr says on this point that he will * " — 
appointment only in case the mutiwalļi is ong who holds th oi 
ment by virtue of the provisions of the deed of wakf; bu 
rule does not apply to a meufrralli appointed by the K: 
other words, insanity will lead —— 1 


ES 3 
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“When a mutwalli has been lawfully appointed by the Kazi, 
and subsequent thereto the Sultan appoints another, the former 
appointment will take effect and not the latter." 

“If the :»c?i;£ has empowered the mwfica/l to appoint a succes- 

_ sor, the Kazi has no power to interfere with an appointment made 
- in virtue of that authority, and the Fatwa is on this.” 

** In the Book on Waifs by Násihi it is stated that where a waf 
is created in favour of a body of people, and the metiealli does not 
or cannot fulfil the provisions*made by the ût for the benefit of 
the cestuis qui trustent, he ought to be removed and another appoint- 

ed in his place.” 

The person who builds the mosque has a better title to appoint 
its muezzzn and imam than the congregation, but should the con- 
gregation appoint a better and more qualified person, their appoint- 
ment would be preferred. 

In the absence of a mutwalli, the power of nomination and ap 
pointment of an tmam and muezzin to a mosque, is given to the 
nes descendants and the members of his family, preferentially 
to others. This is the view stated in the .1sA^àA. 

In the matter of building and repairing a mosque the person 
who has erected the mosque, and his descendants, are preferred to 
the congregation or outsiders. This is according to the Anfaa-ul- 
Wasâil. 

If the à makes a condition that the administration should 
devolve on **the most intelligent" s=) it implies the most intel- 
ligent among his descendants ; and according to a Fatwa of Moulana 
Abt Saood, if there are two of them equally intelligent, they beth 
s ould be associated together in the office. In the Wahr,* however, | 
it is stated from the Asaâf that if the w@kif has declared that the 
— tewliat should be for the most qualified ¿Lš among his children, 
— and there are two equally qualified, the torliat shall go to the one 
A E^ ds the oldest in age, and in this there will be no distinction of 


is 












' The author adds bat if the m»fiwalli is — to alchemy, that is a - 
| to convert a baser metal into gold Fe should be , for this avarice 
ma lead to breach of trust.” Generally, the purpo is passage is that 
usc opiate is given to gambling or habits of a kind which — be projudi- 
o the os reed «E the mažf he should be removed. 
















— 
CENTRAL LIBRARY 


70 THE HANAFI LAW RELATING TO WAKF OR TRUSTS- 


Qə 





best acquainted with the affairs of the wakf and its management, 
the towliat should be given to the latter, if he is trustworthy. The 
author of the Radd-ul-Muhtâr adds that the dictum in the Nai — 
particularises the view of Aba Saood, for it declares that when exee> 
lence is required to be joined with intelligence, and there are two 
equally intelligent and virtuous, regard is to be paid to age. And 
according to the Bahr (after the Zahiria,) if all the descendants ar 
equal in integrity and piety, in learning and uprightness and age, tle 
one who is best acquainted with the *ffairs of the wakf and is most | 
capable to discharge the duties connected with the trust, whether 
male or female, is to be preferred. According to the Bahr, rusd ot ~~ 
intelligence refers to the ability to perform the work and honestly 
to discharge the duties of the office.! In the Asa@f also, it is stated 
that when two of the descendants are equally qualified, so far = 
the qualities of the mind are concerned, the towliat will go accord- 
ing to seniority ; and the fact that one is a male and the others 
female wil make no difference. But the person best acquainted 
with the business of the wakf will be preferred, though in tbe 
Fat@wa-al-Ismailia there is a dictum to the effect that where two 
people are equally qualified in all respects a male is to be pre 
red to a female. 
When the w@kif declares that the £o:liat should be vested in the 
“fittest” among his children, and there is no fit person to be found —— 
among them, the Kazi has the power to appoint a stranger to the - f 
office until such time as a proper person among the wif s de- 
scendants can be found. If among the children there isa ny- 
qualified person and he is absent, and there is no one else : 
them to take his place until his return, the Kazi has the power 
appoint a stranger to be his substitute until he returns to tal Ps — 
office. If there are two children, one more qualified than the of 
the one who is the fitter of the two should take the office, a 
. him should come the other.? »— 
The words nüzir, kyyim and mutwalli used xx "ui =a 
and the same meaning, v/z., the administrator of a trast B —— 


As — R^ 
= 



















^ Radd-ul-Muhtar, Vol. III, p. 666. 
* Ibid; the same principles are given in the Futáma-. 

Fitness includes piety ( £2») says the Fusál-i-Imádia. 
® Radd-ul-Muhtdr, Vol, Ili. p. 667. 


- 
— 

l “2 > 
P 4 
"S 





— 
CENTRAL LIBRARY 


THE MUTWALLI. 371 


RAE a IM 
, 


often happens that at the time of appointing a mutwalli, the wakif 
also appoints a n&zir, a supervisor over the mutwallz. In that case, 
the na@zir has no power over the disbursements, but his duties would 
be simply of a controlling and supervising character, and the 
muticall; shall not make disbursements without the knowledge 
or permission of the n@zir. The same principle applies to a nâzir 
appointed over an executor; as a matter of fact, the principles which 
apply to the duties of mufwallis and názirs in the case of wakfs 
are taken from the principles f the law relating to the duties of 
executors. 
A supervisor is not entitled to spend any portion of the money of 
the wakf, for that work is entrusted to the mutwalli ; and the super- 
visor’s duty is to superintend and protect the interests of the wakf. 
The builder of a mosque is the person who has a preferential title 
to appoint the officers, such as imm, muezzin, &c., for the service 
thereof, and this is the approved doctrine. If the person appointed 
by the wâkif is incompetent or unfit, the congregation have a right 
to select a more fit person. 
Property purchased by the mutwall: out of the wakf funds becomes 
wakf without any express declaration, subject to the same conditions 
as the original trust-property. But it may be sold or exchanged 
for some other property, in case there is any need for it, and such 
other property would be wakf similarly. 
The salaries of the 7mm, khatib, muezzin, &c., which have already 
become due, will be paid on the death of any one of them to their 
heirs. In the case of wak/s in favour of children, the heirs of the 
— deceased beneficiaries are entitled to share in the rents and profits, 
— which have been realised and are therefore distributable, or which 
E — 
— — Xf a student absents himself from the madrassa, he does not lose 
ner allowance which has already accrued due, nor his future 
. allowance, if he has-absented himself in the pursuit of learning 
(without severing his connection with his madrassa and with the 
ES ission of his master,) or has been absent for fifteen days only 
x m lawful grounds, that is, in search of livelihood ; or has gone on - 
— hajj, but has not been away for more than three months. 

E —— is allowed to the servitors of a wakf on lawful grounds, and 

they do not lose their allowance whilst on leave unless a deputy i is 
appointec to officiate for them during their absence. 












Powers of the 
Judge to in- 
erease salaries 
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The Kasi has no power to fix allowances not provided for by the 
iter, but he can determine the amount of the allowances provided — 
for by the wti If there is a provision that the mutwalli should 
fix the amount, the Kazi has no power. The Khair-ur-Ramli has 
stated in his commentary! on the Bahr, that the restriction on the 
powers of the Kasi refers to a case where the wahif has expressly 
stated that the wak is not public in its nature, and the Kazi shall 
have no authority over it. “This, of course, refers to wak/s created 
by private individuals, Royal wæt/s are clearly subject to the 
jurisdiction of the Kazi.” 

In fixing the salary of the mufrulli, regard should be paid by 
the Kazi to the customary allowance at the time, but it should not 
exceed one-tenth of the income. “ Of course, " the wikif can fix 
any amount, and even if it is more than one-tenth it would be 
valid ; but if he fixes too low a sum, the Kazi has the power upon 
the application of the mutrrallé to fix a proper salary. 

The me:relli has no power to increase the allowance of the müin 
or khatih. The Kazi has the power to increase the allowance, 
provided in his discretion it is necessary to do so for the benefit of 
the mosque, or when it is impossible to obtain a proper man to dis- 
charge the duties on account of the low salary fixed by the wakif. 
And this principle applies to the appointment of every servants 
eQ à muezzin, muddaris, &c. If these men cannot be had on the 
salaries fixed by the âtif, the Judge has the power of increasing 
their salaries from the balance of the fund. The Kaa has the 
power of making provisions regarding the application of the balance 
of the income, in consultation with the members of the grantors 
family or the beneficiaries. * 

If a person is appointed mufwalli and he acknowledges another == 
to be the mu£sealli instead of himself, the latter will be pu -= 
to a share in the income of the acknowledgor during his lif — 
Upon the death of the acknowledgor the effect of the acknov 
ment ceases, and the toreliat goes with all its aS the 
designated by the wü y. * Lam 

“A mutwalli has no power to mortgage a wakf proper — * 
if he does so he commits breach of trust and ought to 
moved. The — should not take posee of the pr 
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! Viz., The " Khairiyih. 
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mortgaged to him, and if he does so he will be liable for 
damages." ! 

“Inthe Kinza it is laid down that it is not lawful for the mutwalli 
to borrow for the purposes of the wakf even in case of necessity 
without leave of the Kazi. If he is away from the Kazi, he must 
borrow it on his own credit, So also in the Ahaz@nat-ul-Muftiin.” 

“In the Ashb@h-wan-Nacdir it is stated that the Sahib-i-Manah 
[č.e., the author of the Manah] was asked regarding a nâzsir (i.e. 
muhwalli) who had borrowed money on the wakf property and 
spent it over the beneficiaries (/ét., those deriving sustenance from 
it), and he had been since dismissed, and the debts were still due, 
whether the second mutwalli was bound to pay such debts out of 
the wakf property. The Sahib-i-Manah answered that a mutwalli 
has no power to borrow money to spend on the beneficiaries; but 
he can for necessities, such as repairs and such like matters, borrow 
with the leave of the Kazi. . . . And therefore the dismissed mut- 
walli will be liable (personally) for the debts contracted and not the 
wakf property." ? 

Similarly, in the Radd-ul-Muhtér;—a mutwalli cannot contract 
debts for the wakf unless they are made in consequence or in 
pursuance of the directions given by the w@kif. The mutwall 
cannot create any charge on the wakf estate or incur liabilities for 
which the wakf estate might be liable, unless such charge is ereated 
or debt is incurred under express powers given by the wékif. 
This restriction does not apply to the powers of the executor, for 
it is lawful for him to contract debts for the necessaries of the 
minors confided to his charge, and the infant and his estate would 
be liable for such debts as are incurred bond fide by the executor 
for the infant. But the wakf cannot under any circumstance, in 
the absence of any provision in the wakfnamah to that effect, be 
made liable for any debt contracted by the mutwalli on his own 
responsibility. A debt contracted by the mutwalli is his personal Ed 
debt. Should it become necessary to incur a debt for the wakf or mutuals 
. to create a charge on the estate, the mutwalli can only do so with 
i Ae sanction of the Kazi previously obtained? This principle does 


— C S. TT wA 
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|! Surrat-ul- Fatáwa, p. 436. ! Ibid, p. 440. | 
p^ nat pea aid Vol III, p. 649. According to Abi Lais; See sey. On tos 
E d | soe postions. | 
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not refer to such debts which, owing to the exigencies of ! = 
must necessarily be contracted from day to day for the due dis 
harge of the works of the trust ; for example, a debt to the oilman | 
for the oil to light the mosque, to the baker to supply bread — 
students of a madrassa : all these can only be paid at 
intervals. Such necessary debts must be paid out of the incomeof 
the ALES Fs è 

[f the fte; has advanced money to the wak — = 
purpose of protecting the interests sf the wads, he can repay him-  — 
self ont of the profits of the wets property coming into his hands, 
But when the morfera//i has any claim against the wakf estate for 
advances made by himself, he has to establish such clam by valid 
proof, otherwise it will not be maintainable. The mutwalh is, 
therefore, bound to keep clear and distinct accounts of his expenses 
with vouchers and other proofs ; in which case a claim for any 
credit given by the mwufwalli to the (a ef would be maintainable, 
and such advances will be liquidated out of the rents and profits of 
the waty property. But the ras estate cannot be charged with 
any debt either to the mwtiwali: or any body else, without the sanc- 
tion of the Kàzi previeusly obtained. 

lt s lawful for a mevferalls with the income of a wakf to erect == 
shops, houses, &c. which may yield profit to the wakf, as all this —— 
is for the benefit of the waè. All properties purchased by the — 
mutrcalli out of the proceeds of the wakf become ro 
and are subject to the same legal incidents as the original u 
estate. And the »wfwalli will not be entitled to dispose of the ü 
without the sanction of the Kázi. | en xx — 

If the directions of the âti, or the rules for the adminis == 
of the trust cannot be ascertained, the mutwalli — 
the practice of his predecessors and act accordingly. | ae Sa 
is not entitled to undertake any expenditure utterly i consistent 
with the original character of the wakf, for — * ; ands of 
ei ductus du ena — 
the mosque and distribute the same among the poor; S 
he does so, he will be liable to pay the — E 

If a mutwalli contract a debt for the . 
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intending to pay for the same on realising the rents thereof, or if 
he has paid for the same from his own pocket, he is entitled to 
pay the debt when the rents come into his hands or recoup himself 
as the case may be. 

The mutrcalli, however, is not entitled under any circumstance 


to create any incumbrance by way of mortgage upon the waf 


property. Nor can.the beneficiaries hypothecate :atf/ property. 
Accordingly, if the mufrealli mortgages the waf property and the 
mortgagee takes possession of the same, he will be liable for the 
customary rent thereof. 

In the same way, if a mufrealli sells certain wakf lands, and 
subsequently the sale is set aside by the Kazi, the purchaser, if he 
takes possession of the said lands, will be liable for mesne profits, 
ealeulated upon the customary rates. 

If a person find a “trove” belonging to the wakf., the mutwalli 
may give something out of the same to the finder if he is poor. 

As already stated, a mufiwalli may, when suffering from death- 
illfess, entrust the torcliat to another person, that is, appoint a 
mutwalli in his stead, for the mutwalli is like an executor, and 
the executor is empowered to appoint an executor to the original 
testator. 

lf some portion of the building of the waf is so dilapidated as 
to endanger the safety of others, and the neighbours insist upon 
the mutwall; repairing the same, and it happen that the mutwalli 
has no funds wherewith to repair the building, he can with the 
permission of the Kazi, contract a debt for that purpose. Debts can 
be incurred by the mutwalli only when there are no wakf funds in 

— his hands to meet the requirements of the wakf. The mutwalli is 
3 ———— to deduct from the wakf income any sums spent by him 
— . legitimately for the purposes of the wakf out of his own pocket. 
iris If a person make a wakf of his lands for the poor, without speci- 
. fieally providing for the cost of repairs or cultivation, the income 
3 _ will nevertheless be first employed in paying the KkAiraj or tax, and 
. then for the payment of the cost of collection, maintenance, repair, 
= cultivation and such like matters, and the residue (after defraying 
* the said costs) will be applied for the poor, e.g., if the wakf con- 
sists of lands covered with date trees, the mutwalli should first pay 
it the expense of planting new date-trees and keeping up the old 







es, for making walls and dams, so that the fruit-trees may not be | 
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Mode of dis- 
bursement 
when proof of 
custom want- 
ing. 


_wakf is left to the discretion of the trustee, still, '* the ] 
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exhausted or killed. If any portion of the land dedicated is 
turable, the mufwalli should take from the income the e 
rendering it fertile. If barns for storing grain, or foi 
storing water be necessary for the irrigation of the land ^a 
mutwalli is entitled to spend a portion of the income for U 
purpose. If the wakf land is contiguous to the city, and it 
more profitable for the wakf that it should be let to tenants tha 
be used for cultivation, the mutwalli may erect buildings — 
or let the land to them without the buildings. Lo 

Mahommed says, that if the wakf lands become mad — 
and cease to yield any income, and the mutwall can, with its re 


— 


get another piece of land yielding more profit, it is proper th — 
should; do so; that is, he should [with the requisite permissio m) 
sell the land and with its price buy another piece. But if the Da d 
is far away from towns, so that buildings will not yield any p 
he may not erect buildings, Aba Jaafar has held that whe — Ad 
wakif has made no provision regarding the mode in which tl ru ES 
should be used, the mufrcalli is authorised to use the — 
best advantage for the cestui qui trust, but he cannot give a lo 
lease without the sanction of the Kazi. ate ad ; 
If a man make a wakf some property and declare that tl 
walli may give the income thereof to whomsoever he likes 
apply the proceeds thereof according to his discretion, it 1s E — 
and the mutwalli may give it to both rich and poor — E 3 
“In the Manah it is stated from the Jurist Zain ibn Nuj: im 
where there is an old existing wakf, but its deed is lost | i 
mutwalli is unable to find out the mode in which the pro luc ho 
be spent on the beneficiaries, he should ascertain the us age o 3 
predecessors and how they made the application, and pr 
accordance therewith.”? < EL E. 
lf there is no proof forthcoming as to who are entitled 
benefit of a wks, or as to the mode of disbursement fe ae 
the mutwallis of former times, the wakf should. p 
benefit of the poor. | 


rA) 
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* Though in the case of these discretionary trusts, the 


with n duty and meant to be exercised," and chs Kazi 
to apply the income properly. | 
? Surrat-ul- Fatáwa, p. 442, 
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In the Aufaa-ul- Wasüil it is stated from the Zakhira that where 
there is an old existing : adf, but the person dedicating it is not 
known; and some person is in possession of it under the title of 
being mutwalli and he asserts that the wakf in question is for a 
particular purpose, and he produces witnesses in support of his 
assertion, and there is no proof to the contrary, that assertion will 
be accepted. But when the purpose is known or the conditions 
laid down by the »wà/Zf are ascertainable, such testimony will not 
be admitted.! F 

“A wakf” says the Radd-ul-Muhtar ** may be established without 
any evidence of the :wàA7f's declaration. This is the doctrine laid 
down by Aba Yusuf ; and the jurists of Balkh, such as Aba Jaafar 
and others, follow this view ; Khassáf also has adopted it. In the 
Khairiyéh it is stated that where there is an old wakf, known by 
reputation to be wikif and its w@kf is unknown, should a wrong- 
doer get possesssion of it, the mutwalli can establish his claim, 
according to the approved doctrine, by the testimony of two wit- 
nesses ; and the Jàmaa-ul- Fusálain has followed this view.’” 

So also in the A@zi Khán a wakf may, according to the jurists of Conu des 
Balkh, be validly established by evidence of reputation. If the A 
dedication is one within the knowledge of the general publie, as a 
matter of notoriety, “like the wakf of Amribn al-Aás," (the Amru 
of European history,) it can be established by the testimony of 
witnesses, or it may be established by the evidence of user for the 
purposes of the dedication. 

It is not necessary that the endowment should be in writing, or 
that the property should be delivered over. A verbal declaration 
of the intention to create an endowment is sufficient if made 
in the presence of witnesses. Although the witnesses to the fact 
depose vaguely, yet their evidence, if corroborated by circum- 
‘stances, is legally sufficient.* 





! Surrat-ul-Fatáwa, p. 442. 2 Radd-ul- Muhtár, Vol. III, p. 645. 

3 Kazi Khao. 

1 Doe dem Jaun Beebee v. Abdollah Barber, 1 Fult. Rep., 345 ; Shurbo Narain 
Singh v. Ally Buksh Shah, 2 Hay, 415. Abul Hasan v. Haji Mahammad Masih 
Karbalai, 5 Sel. Bep., 87. 

See also Dalrymple v. Khoondkar Azeezul Islam, S. D. A., 1858, p. 586 ; Shoojat 

—. Ali v. Zumeer-ooddeen, 5 W. R., 158. . z 
—. 5 Surrat-ul-Fatdwa, p. 424, : ; 





— ot — The jurist Aba Jaafar? says that where the w * e 
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The wakf of a property which is wrongly described in th wakj- 
namah is valid, if it is clear what was intended to be convi — 
trust. If the description, however, is so uncertain and it ite 
as to render it impossible to find out what was intended to b 
veyed, the :a£f-will not take effect. 

* The Sahib-i-Manah was asked the following question wi 
ence to the effect to be given to a wakf. A man Mese 
in favour of the poor and indigent and executes a deed of w skf 
properly sealed and signed and attested. After his death ar — = ge 
of people testify to the effect that the ultimate purpose Re es- 
tined [by the wiki/] fora specified purpose (and not for und 
Will such testimony be accepted and acted upon? Thef 
Manah answered—‘ If the deed of wakf purports to be prior im —- 
date to the condition alleged by the witnesses no effect: shor ald. T 
given to such testimony. But if the wakif had reserved to h | 
self in the wakfnamah the power of altering and — 
then regard is to be paid to the credibility of the witnesses. 1 

A person makes a wakf for the habitation of his wife i 
wakf building, and then dies. The widow afterwards r 
She loses her right of habitation, and even if the — 
divorces her, she does not recover the right. = 

When a house is dedicated for the habitation of certain in 
duals they cannot partition the dwelling among thems — 
when a dedication is made for the residence of the mem n ers a 
certain family, only those who are mahram to each ott ^ qm y 
side in it, unless the dwelling is divided into apartments oF TOQ 
with doors, where a female may live with her husbam pt wit 
being subjected to the intrusion of a ghair-mahram (ma e). liv 
_the same house. For example, if a house is pesce or 
dence of a family consisting of two married sons : eem | 
daughters, in order that the husbands of the married dau 
may be able to live in the same house, there must 2 ) e s 
rooms set apart for the sons and daughters resp 2 
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the wakf property, the mufwalli is authorised to grant a lease 
thereof, subject to the condition that he should not lease a house 
for a longer term than one year (unless it is customary, or would 
be to the advantage of the wakf to do so ;) for a long lease is apt 
to give rise to confusion in the enjoyment of rights. And he may 
not give a longer lease of land for cultivation on the average for 
. more than three years, unless it is for the advantage of the wakf, 
and is done with the sanction of the Kazi. When there is a pro- 
vision in the :;a£/namah relating to the grant of a lease of the 
land for a term of one year, and the mufwaili grants a longer lease, 
the Kazi shall consider whether it is to the benefit of the wakf. 
If it be not, he can set itaside. The jurist Abû Bakr Mohammed 
ibn Fazl and Imam Abu'l Hossain Alias-Sugdi are agreed on tbis 
point. But the jurist Abû Lais makes no distinction between 
houses and lands, and declares that a mufwalli may validly grant a 
lease for three years of all kinds of property without the sanction 
of the Kazi. 
The Judge, however, can authorise the grant of a lease for any |: 
term which may, in his discretion, be advantageous to the wakf. |) 
The Kázi, as the general superintendent of all charities, in his D cretion of 
capacity of the representative of the Sultan, has the power of em- 
powering the mutwalli to grant leases for a longer period than 
provided for by the w@kif. Some jurists have held that where no 
term is limited by the wàk;f, it is discretionary with the mutwalli to 
grant a lease for any term which may prove advantageous to the 
wakf. Generally, a lease of a house should not exceed a year, 
and of land a period of three years ; but according to these, tbe 
applieation of the principle will depend on the proper discretion 
of the mwutwall, the requirements of the wakf, and the custom 
of the locality. The jurists of Balkh and Aba Lais, however, | 
. hase held that even when there is no restriction in a »ükfnamah, — 
— the mutwall; should not lease hands for more than three years E 
without the leave of the Kázi,? and the Fata is according to this — 












E "The Kázi is the curator and guardian of the interests of persons who are E 
. dead or absent or unborn, of the poor, the indigent, as well as the custodian of - —— geen 
E umo ot a deceased person and of things which are picked up. yo | 
—— a, Vol. III, p. 657. — 
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in pm manner in — of — property, in all such cases, —— 
according to the illustrious Imám Aba Bakr Mohammed ibn — P 
the lessee will be regarded as a gAüsib (embezzler ) bat HEN 
holds that he will not be treated as a wrong-doer, but will be liable 
for the proper customary rent. And the Fatwa is according to this 
latter view." So also in the Surrat-ul-Fataéwa; “Ifa vidus. | 
leases a wakf property for below its real rent, the tenant willbe — - 
liable to pay the proper rent (ujr-i-misl, customary rent), and on 
this is the Fatwa.”! 

A lease given by a muwtalli is not cancelled by his death. 

The lessee of wakf properties can plant trees or make erections 
on the land leased to him, provided such act does not in any 
way injuriously affect the property, but he cannot dig a reservoir . 
or tank ; even the mutwall?s permission would justify his dong 
only such acts as are beneficial to the trust property.? SA 

The lessee can remove such erections as he has built with his E 
own money, provided their removal does not damage the pro- A 
perty. If it does, the lessee will not be entitled to remove such 
erections. - 

Regarding erections on wakf lands, the following rules. are 
applicable :— — 

* If the mutwalli of the wakf erects the building, with the pro- 
perty of the wakf or the income of the trust-property, the building - E 
becomes the property of the wakf, whether the erection be for the - 5m 
wakf or for himself, or whether it was erected generally ge 
any specific purpose. If the erection was made with his. WT a = 


"S 
es 
— 





^ v 


t wr enc io 


money or materials, but if it is erected for the wakf, or gen ci s T. 
then also it belongs to the wakf property, unless the :wáAif himself 
is the mutwalli and the erection is made without any expr T 
purpose, in which case it remains his property, as is state od in 

the Zakhira. If the mutwalli erects the building with nia ; 
money for his own especial purpose and keeps evidence qr us 
that it is erected for such purpose out of his own j is, it J— wil 
remain his property, and this is what is stated in the . Ri ia anc 
Mujtaba. vx ES 


! Surrat-ul-Fatáwa, p. 436, : a Bodl Moti Nol 1 
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When a person, other than the mutwalli, erects a building on 
wakf property, for the use of the wakf (though temporarily and 
with the object of taking it back), if the erection is made with the 
permission of the mutwalli, it becomes wakf. The same is also the 
case when the erection is made without the muticallz’s permission, 
but for the use of the wakf; but, where the building is erected for 
the private purposes of the person erecting it, or where it is made 
generally without any expressed object, it will be lawful for him 
to remove it, provided no less acerues to the wakf property in the 
removal. In the Zatáwa Kázi Khan, it is stated that if a person 
plant trees in a mosque they become the property of the mosque. 
If a mutwalli were to lease the wakf lands to his father or son,! it 
would not be valid unless the rent is higher than is usuallv current, 
as in the case of an executor, who cannot sell the property of a 
minor unless at a higher price. 

If the wa@kif has made a condition that no lease shall be granted 
for more than one year, and it appears that a longer lease is good 
for the trust estate, in that case, as already stated, the mutzcallz should 
apply for leave to the Kazi to grant a longer lease and should 
act according to the Kazi’s directions. 

** In the Chapter on Wa£f in the Manah it is stated, that where a 
man has dedicated a house in favour of his children in perpetuity 
so long as his posterity lasts, and one of his sons gives a long lease 
of it to another, and that person under colour of that lease erects 
buildings in the house, if the person giving the lease is not the 
mutwalli, then the lease is void, and the lessee would be entitled 
to recover from him any money spent on the premises. If the 
person granting the lease is the mutwallz, then the lessee would 
be liable to pay the proper rent for such period as the Kazi may 
fix." ‘If there are no funds to give the compensation, the land 
may be given in lease."* 

Ifa wakif has made a condition that the ;ufwall shall not 
grant a long lease of the wakf, and people are not willing to take 
a short lease thereof, and it is to the advantage of the wakf that 
a long lease should be given, the  wvw^walli should prefer the 





! The principle would include any relation or connection, 
2 Surrat-ul-Fa?üwa, p. 439. 
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CHAPTER XIII. 
ALIENATION OF WAKF PROPERTY. 


WHEN once a property has been dedicated or declared to be wakf, 
the right of the person dedicating ** drops" absolutely. Thenceforth 
the property is * tied-up " in the ownership of the Almighty, and 
nobody has a right to deal with it in any shape—neither the w@kif, 
nor his heirs, nor the beneficiaries under the ?ca Ef! — 

Accordingly, when once a property has been constituted wakf, 
all right of proprietorship ceases, and it cannot be alienated or trans- 
ferred by sale or gift, nor is it subject to the rights of inheritance.? 
A wakf made inter viros, that is, which is not dependent for its 
operation upon the death of the testator, cannot be revoked, nor is 
it affected by fhe subsequent misconduct or misdealing of either 
the wa@kif himself, or those responsible for carying out his behests, 
so as to render it alienable, or to destroy the character of inaliena- 
bility impressed by the constitution of wakf.” 

As a general rule, therefore, private alienation, temporary or 
absolute, by mortgage or otherwise of wakf lands, even though 
for the repair or other benefit of the endowment, is illegal accord- 

| ing to Mahommedan Law.* 
| In certain cases of debutters made by Hindus it has been held 
J thata mere nominal endowment will not prevent alienation, and 


m ^ Fatáüwa Alamgiri, Vol. II, p. 454 ; Radd-ul- Muhtar, Vo!. III, p- ee 
Hedaya, Vol. II, p. 888 ; Fath-ul-Kadir, Vol. II. p. 454. 
Du ^ Hedéya, Vol. II, p. 888 ; Alamgiri, Vol. II, p. 454 ; Fath-ul-Kadir, &c., &c., 
Lowe P Je. 

(p.266: and see M. S. Qadira v. Shah — — — 3 Sel. Rep., 407: 
| Abul Hasan v. Haji Mohammad Masih Karbalai, 5 Sel. Rep., 87 ; Kulb Ali 
3 —— Syf Ali, 2 Sel. Rep., 139 ; Moulree Abdoolla v. Ramzoo Dye, S. D. 
| 4A.,1847, p. 192; Jewun Doss Sanoo v. Shah Kubeer-ood-deen, 2 Moo. I. A., 390. 
mx S.C, 6 W.R, 3; Syud Asheeruddeen alias Kalla Meah v. Sreemutty Drobo 
7. - yet 25 W. R.. ie — Chana — v. Us em mm Ali, 16 W. em 
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the same principle, has been attempted to be applied to wakfs — E 
by Mahommedans. These attempts have, no doubt, been founded 
on an erroneous comprehension of the Mahommedan Law. As ~ 
pointed out already, the word ** nominal" like the word ** pre — 
ed" conveys the idea, that though an endowment is purpc ed 
to be created, in reality the donor never parts with the property. — 
Under the Mussulman Law, when an endowment is made — | 
in terms with a full knowledge of the meaning and effect of E 
the word aky, there can be no reservation, or arriere pense. — 
The law detaches the proprietary right of the donor from the sub- 
ject of dedication ; and, therefore, once the wak/ is made in express - 
terms it cannot be said to be a nominal dedication under de 
Mussulman Law. s “<2 
Grants to an individual in his own right for the purpose of 
supplying means of subsistence have been held not to be wakf. 
It must, however, be remarked that the nature of the grant would 
be modifed by the circumstances of the special case. Where the 
grant is not absolutely to the grantee, and it appears that it — 
meant to provide means of subsistence to his descendants, the E 
Mahommedan Law will regard it as a valid wakf. Again, where 
the grant is made to a person under the name of wakf and no — 
is made of any further trust, it will nevertheless be effectual u 


creating a trust for the poor after the decease of the grantee ; a and 


pre 


his heirs will have no right of property over the subject of the gr ape š 
In one case it was held by the Calcutta High Court that when a xi = 
heritable estate was burdened with a trust, viz., the keeping up of a — $ 


TT 


saint’s tomb, it may be alienated subject to the trust.? But the. co E A 


a3 
E 
4 


rectness of the decision is open to serious question. In fact, the c: d 
was not argued before the learned J udges who laid down this : 1 — 
reaching dictum. The first question in such a case was to coi sider | 
“whether the estate was heritable. If there was an actual dedica i pi jt 


- 


as wak/, it is submitted it would not be heritable. _If there e t sno 
express constitution of the estate as wakf, but a trust ` ha eer 


created expressly for the purpose of maintaining the sain M ; 
the legal effect was absolutely the same. But if the pro rope erty * | 


— 

been treated all along as heritable, in that case only t ud incip! 

` Juddo Nundan Burral v. Kalee Coomar Ghose, S. D. A, 18 

_ Gunga Narain Sircar v. Brindabun Chunder Kur Chordos 3 W: 
= Bibce Kuneez Fatima v. Bibee Saheba Jan, 8. Wis — 
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E 

: laid down, in the case referred to, could apply, and the property 

— Could be alienated.subject to the trust. 

g The decision in Futtoo Bibi v. Bhurrut Lall Bhukut* is ex- Futtoo Bibi v. 
: 2. c E Bhurrut Lait 
tremely meagre and seems to be in conflict with the Mussalman Bhukue. 


Law. Neither the facts of the case nor the nature of the docu- 
ment appears in the report; and it is difficult to imagine the 
principle upon which the learned Judges proceeded. The English 
doctrine against perpetuity is not recognised by the Mahomedan 
Law ; and, accordingly, where a property is burdened with a trust 
which is ostensibly lasting in its character, such property is con- 
sidered to be tied up for that purpose, and consequently inalienable 
and non-heritable. In this connection, the remarks of their Lord- 
Ships of the Privy Council in Bishen Chand Basawut v. Syed 
Nadir Hossein? are important. In the case of Dalrymple v. 
Khoondkar Azeezal Islam; the Sudder Court held that if an en- 
dowment be wholly wakf, a mutwalli is incapable of granting 4 
lease extending beyond the period of his own life; if, however, 
the office is hereditary, and the mutwalli has a beneficial interest in 2 
the endowment, they would look upon the property as an heritable 
. estate burdened with certain trusts, the proprietary right of which 

is vested in the mufiallz and his heirs, and he can exercise the 
right possessed by other proprietors, of granting leases even in per- 
petuity. In this case the document of wakf was not before the 
‘Court, but apparently the office of mufwalli was hereditary, and the 
members of the family had a beneficial interest in the usufruct. 

| At least the learned Judges assumed it to be so and chose to call 

= the “endowment” a heritable estate burdened with certain trusts. 

3 By these expressions they did not mean to exclude the ** endow- 

= ment” from the general category of wakfs ; they simply expressed, 

E perhaps in somewhat inaecurate terms, the reasons which induced 

_ them to hold the lease valid. Whether such an estate is called .- 

“a heritable estate burdened with certain trusts," or a * wakf, the | 

E . usufruet of which is descendable among the wa@ki/'s heirs," the 

= result is the same. s qc 

— Where the property is dedicated in the first instance for strictly c 

_ religious purposes, the mere charge of certain items which must in 
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time cease, doés not render the dedication invalid? Nor doni] 
mere stoppage of religious services start limitation against a 

Lands belonging toa Mahommedan, which are — 
cannot P De sold in execution of a decreas 
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general fediuntion of — for the purpose of a me = 
lishes wakf, and excepts the same from descent to the heirs? Ithas — — 
been held, however, that the mere existence of tombs on a piece — — 
of land, unless it is constituted into a makbara, does not prohibit — 
partition, except as to the actual spot covered by the tombs“ — 
Where certain ‘naam land, granted for the service of a masjid, — — 
was attached in satisfaction of a decree obtained by a mortgages | 
of the property against the descendants of the origmal grantes — — 
who had mortgaged it to him, it was held that by the Mahomme- 
dan Law the mortgage was illegal and void, as land appropriated to | 
religious purposes could not be sold or mortgaged by any of the 
descendants of the original proprietor ; and the Court proi 
the attachment should be raised. = 
The mutwalli may, however, under special circumstances, pledge — 
the wakf property, either wholly or partially, with the sanction of : 
the Küzi, as previously stated, and may even alienate a -—— - 
the property. But any such aet done without the promissi the 


i ^ - 





Kazi is wholly void and inoperative. NE 
In the case of Moulvee Abdoollah v. Rajesri Dossea and ontot 3 
the plaintiff (who was tHe appellant in the Sudder Court) e = 
the mutwalli of a mosque for the rents of certain lands. a 
thereto. The defendant Rajesri Dossea pleaded that ome? 
Ufzul, the late superintendent, borrowed from her hus 
rupees for the repairs of the mosque, and mortgaged to h 
rents of the 8 cottahs and tank for three years, p 
deed of mortgage, dated 9th Jeyt 1219, that the debt w 
interest at 1 per cent. per mensem for those three € | 













| Muzhoor-ul-Hug wv. Puhraj Ditarey Mehaputtar, 13 vaai E 
2 Doyal Chand Mullick v. Syud Karamat Ali, 16 W. Ra, 116. P2 CR 
? S. D. A. Beng. Sum. Cases, p. 40, 21st Novr., 1842. — Ee E 3 
* 5th December 1846, S. D. A. N. W. P., p. 250. — [ [ 
* 5 S. D. A. Rep. (Beug.) p. 136, 30th July, 1831. — — 
. Sel. Rep. 204, Bom. S. A., 1839, x 
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at the expiration of three years, if the debt was not paid off, the 
rent of the 8 cottahs, 5 sicca rupees per annum, should be sold -to 
3 _ him for the debt, and the rent for the tank, or 1 rupee per annum,- 
: paid to the superintendent for the expenses of the mosque. She 
contended that as the debt had been incurred by Mohammed Ufzul 
for the repairs of the mosque, and the mortgage had not been 
cleared otf, the engagement was binding on his successor, the 
| present plaintiff. The first Court decreed the plaintiffs suit, but 
; it was dismissed by the Lower Appellate Court on the ground 
that the mortgage was created for the benefit of the mosque by 
= . the late incumbent and was therefore valid. On appeal by the 
| plaintiff, the Sudder Court held, in accordance with the Fatwa 
of the Law Officers, that the alienation by mortgage of land Necessity no 
devoted to religious purposes, and of the produce of such land, dun Gon 
was invalid, and that the fact of the land being mortgaged for 
the repair or other benefit of the mosque, did not affect the case. 
When the sale of wakf property is set aside on the ground that 
it was not alienable, and **it has happened” that in the interval 
erections have been made by the purchaser, he would be entitled 
to remove those erections provided they can be separated from the 
wakf property without injury to it. If they cannot be so removed, 
as in the case of trees planted by the purchaser, the Kázi may, 
in his discretion, direct a legitimate compensation, provided the 
= rections distinctly add to the value of the wakf property. If 
_ the erections have been made by pulling down the original “wakf 
— building. or the trees are planted from grafts taken from the wakf 
_ property, the purchaser is not entitled to receive any compensa- 
. tion for them. He is only entitled to recover back from his vendor 
. the value paid by him. 
E: No alteration made in a wakf building by the purchaser or 
| . anybody else would change the character of the wakf. The ? 
E purchaser would be liable for any loss occasioned to the wakf by l 
his alteration or addition to the wakf building, and for restoring 
— it to its original condition, but he will not be entitled to any - 
E compensation on account of any improvement, unless those im- 
| A P yvements are distinctly separable. | ——— 
- The purchaser will not be entitled to remove any erection made AX E 
ae ee ees m py oe o — 
ES — a man makes a better oyen for preparing ym in. d — 
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any compensation for it. But if he fixes lamps he can 
them, or if they are left, he is entitled to ae 


— 


him. For example, if a man —— a house for ten — 
dirhems and lives in it, and the house has become dilapidated he - 
is not entitled, when the sale is set aside, to the price which he paid — 
for it. If the value has increased, the purchaser would be entitled — 
to receive the enhanced price. = 

When a person makes a dedication by a deed, and aftra 
says he does not know what is contained therein, or that he did not 
intend to create an irrevocable wakf, in such case, if it appears from 
the evidence of witnesses or otherwise, that the documegit was either ~~ 
read by or explained to the person, and that he fully understood i$ = 
purport, his denial will be of no avail. And this prineiple does p = 
apply to wakf alone but to all transactions. l 

A person intending to make a wakf of his lands in a particle | 
village gives instruction at the time of his death for the prepam- — — 
tion of a document therefor. The writer, however, by mistake — — 
leaves out certain plois of lands. If, at the time of reading the — — 
document, the plots left out by mistake are not called to his at- = 
tention, but he says that he dedicates all that is contained m that = = 
village, the wakf according to the jurist Abi Lais, will take effect 
with reference to all the lands. The same principle applies” t I pm 
dedication made in health. The essential point to consider is 
whether he intended to adhere or not to his ER. intention Lob 
dedicating a// his lands.? cup : M 

In the KAazánat - ul - Muftiin it is stated that when a person bas — 
made a wakf in favour of certain specific individuals, wit hont d 
signating any ultimate trust of a permanent character, and has n S 
had the document (sikk) of wakf sealed by the — heat ma ry, if he: 
falls into poverty, apply to the Kazi to allow him to revoke = : 
so as to relieve him of his poverty. The impressmont o à the seal 


-— 


TNCS 
— — 


— Sls pail ian easi * Jt v | 


— — 


< 





ALIENATION OF WAKF PROPERTY. 389 


— 


^x 
T 


the Kazi is equivalent to the registration of a document in British 
India. 


When a wakf is made of land, everything appertaining to the 


Bak An A N 


land, such as tenements, roads, ghauts, trees, &c., attached to, or 
on the land, passes under it, but not partible produce. When 
land is dedicated for a cemetery, whilst big trees and buildings 
are on it, they will not be included in the wakf, although it may 
have been stated in the wakfnamah that the dedication is ** with all 
appurtenances and rights.” . 

If there are fruit-bearing trees on the land or a hammam at- 
tached to the premises dedicated, and the dedication is made with 
the expression ** with all appurtenances and rights belonging there- 
to," they will be included in the wakf. 

A wakf for digging graves for the poor and providing shrouds 
is valid. 

An opinion has been expressed by Imam Ali al-Sugdi that a 
wakf in favour of Sufis is not valid. But this view is contradicted 
by other jurists. And the Shams-ul-Aimma has stated that a wakf 
is valid for all who are needy and indigent, and that when a wakf 
is made for a large body of people, it should be taken as referring 
to the poor and indigent among them ; and if the wakf is general 
in its terms so aS to include both rich and poor alike, the persons 
or the class of persons for whom the benefit is intended shouid be 
distinctly indicated, or it must appear from the words of the wa 
- that though the terms are general, the intention is that indigence 
should furnish the claim to share in the benefit. For example, if 
the wakf is for orphans generally, it is valid, and its benefit shall 
be applied to the poor among them. Hence, a wakf is valid for 
the lame and paralytic and the blind, the readers of the Koran, 
| — traditionists, &c., and it will be expended on the poor 
ET doce them, for indigence is clearly inferrible from these words. 
_ For the blind, the lame, those who devote themselves to study and 
. such like, cannot apply themselves to obtain a livelihood. Hence, 
— or want is their normal condition. And, accordingly, a 
aw —— in favour of Sufis also is valid, for they are E eu very 
mand lead a re of austerity." 
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CHAPTER XIV. E 
IHE SHIAH LAW RELATING TO WAK 
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(FEN ERAL OnRSERYATIONS, 
Watt. according to the Shiah doctrines, is & 


effect of «hich i to tic ap the corpws or substance | i thi 
to kave ijt» nenfruct free According to the Jaw i 
the obiect of a abf ix the continuance in pe 
im the service of the Deity. and it is an act of bd ( 
express word by which it ma v be c reated is ' 
have dedicated ;" bat as already pointed out — 
the Hanafi Law, a waè may be created by any ot 
when the intention i apparent. The Jawihir 
there is nothing in law to debar the creation of 
of Am v other eX Pression be<ides wakafto. For e 
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may be created by the expression haramfo, ("Ih eu 
oT TII wit », “| hat "e given in charity ' y" | 





tuity is mot a necessary incident of these exp 
be made to the intention of the donor. Them 
the intention of the grantor is clearly to cr 
expression he may have used, the dedication w 
where the term weak itself is used, the d a tion a w 
as sugh without any question. Ifa person make @ 
sion which does not, in any degree, convey S 2 

yet acknowledge that he intends to make a 
take effect as a wets. If a man were to s 
this house for the poor and given it in p 
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Where a trust is expressly created, the introduction of words of 
gift does not change the character of the wats. This question was 
considered at some length in the case of Phudia Bidi and others v. 
Haj Mohammed Kazem Isphahani and others, decided by Pigot, J., 
on the 31st ef March 1884, upon the construction of the will of 
Nawab Sidi Nazir Ally Khan. By his will the Nawab had devised 
all his property to an executor, whose heirs the plaintiffs claimed 
to be on certain trusts which were purely discretionary. The 
plaintiffs contended that the devise was an absolute gift to the exe- 
cutor, Meer Mohammed Kazem. The defendants contended that 
though the term waf was not used in the document, which was 
in the English language and form, it was a valid watf The will 
was as follows : 

“This is the Last Will and Testament of me Nawab Sidi Nazir Ally 
Khan of Ballygunge in the suburbs of the town of Caleutta, semindar, 
whereas I am indebted to various persons in large sums of money such 
loans being secured to them by mortgages over my real Estate im Gal- 
cutta and in the Mofussil and my Promissory Notes and whereas being 
about to leave India I am desirous of making a Testamentary disposition 
of my property in the event of my decease, I give devise and bequeath all 
my real and personal Estate whatsoever and wheresoever of which I shall 
be seised and possessed at the time of my death unto Meer Mohammed 
Kazem Jowaherwof Chitpore Road in Calcutta upon Trust at his disere- 
tion and at his absolute authority and as and when he or any other of 
the Trustee or Trustees for the time being of this my will shall think 
fit to sell and dispose of collect and get in and convert in money all and 
singular my said real and personal Estate or any or such portion thereof 
as he the said M. M. Kazem or any other Trustee or Trustees for the time 
being of this my will shall in his or their discretion think fit or advisable 
and upon further Trust by with and out of the monies to arise from such 
sales and collection to pay satisfy and discharge all my just debts and 


funeral and Testamentary expenses and upon forther Trust to lay out 


And expend such portion of the surplus of the said monies as the said —— 
EE Turci ogee moon ae 
or . | 












O Aipena e SV 
ceremonies and , festivals and acts of piety and charity inculeated in and — — | 
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or upon the purchase of real property in Bengal and I direct that the aid. 
Trustee or other the Trustee or Trustees for the time being of this my 
Will shall hold the interest rents and profits of the said Securities. — 
real property in which the said monies may from time to time be invested 
upon trust to apply the same in and towards the repairs maintenance a and 
preservation of such parts of the said real state as shall not have been | 
sold as well as of the real estate in which the said 'Trust monies may be ; 
invested and the payment of all Rents Revenues Taxes and other outgoings — — 
and expenses incidental thereto and upon Trust to apply the surplus — 
balance of such interest rents and profits and also the rents and income - = | 
arising from such parts of my said estate as may not be sold as follows E 
that is to say as to such portion thereof as the said Trustee or other the — > 
Trustees for the time being of this my Will shall in his or their judgment E 
and discretion think fit in and towards the performance and observance of — 
religious ceremonies and festivals and acts of piety and charity inculeated | — | 
in and enjoined by the Mahommedan religion the nature character and ex- - = 
tent of which shall be entirely in the judgement and discretion of my ssid 
Trustee or other the Trustee or Trustees for the time being of this my, 
Will and as to the balance or residue thereof to and for the absolute use — — 
and benefit of the said Trustee or other the Trustee or Trustees for the — 
time being of this my Will and I give and bequeath the same unto him or = 


pem — 
; — — 
them his or their executors administrators or assigns accordingly- i o m 


- »* B = * = - = * * ^w beo * 


Provided Also and I further declare that it shall be lawful for the s got * — 
Trustee or Trustees for the time being of this my Will at any time E co 
time to time in the discretion of the said Trustee or Trustees to — 
dispose of any stocks—funds— securities or lands wherein any of the T — 
monies for the time being shall or may happen to be invested — s ide 
the money to arise from such sale in any other stocks or funds ¢ E 
Government securities or in purchase of real estates in Bengal and 3 
or transfer the same as occasion shall require or shall be thoug zl 
Provided also and I hereby declare that in case the said Meer M dams x 
Kazem shall die in my lifetime or shall renounce the execution © — 
Trusts hereby created or in case the said Meer Mohammed Kazen or an Ec. 
Trustee or Trustees to be appointed under this present — are 
or shall be absent from Bengal for the space of six consecutive € 
months at one time or shall otherwise become unwilling Or v w— 
in the aforesaid Trusts then and so often as the same shall happen 1* s 
be lawful for the said Meer Mohammed Kazem or other the T Truste* = E 
the time being or if there be no Trustee then for the ] 1 ^u tore " or 
ministrators of the last deceased Trustee to nominate any i ac por 
persons to supply the place of the Trustee so dying 1: residing 
becoming unwilling or unable to act as aforesaid and — 


after every such eee the said trust estates I monies and n E z 






















aN 





— 
CENTRAL LIBRARY 


GENERAL OBSERVATIONS. 393 


that the same may vest in such new Trustee and such new Trustee shall 
have and be capable of exercising all the powers and authorities whatever 
hereinbefore containing in the same manner to all intents and purposes 
as if he or they had been appointed a Trustee or Trustees by this my 
Will. 


-= * - * 25 o = * — æ = 


The learned Judge with reference to the principal contention, 
held as follows :— 

“ Now, it is contended that by this document Nazir Ally gave 
his estate to Meer Mohammed Kazem subject to trusts merely 
colorable and not intended to be carried out. The question is, 
whether this contention is a valid one. The principal case relied on 
by Mr. Phillips was Morice v. The Bishop of Durham. Now, in 
this case it appears to me the question is not whether a good trust 
was created, but the plaintiffs case will not succeed, unless it is 
shown by her that Meer Mohammed Kazem was not intended to 
take as a trustee. If he was intended to take as a trustee, he 
would not take any beneficial interest. The deed declares that 
Meer Mohammed Kazem takes as a trustee. It lies wpon the 
plaintiff to show that he was to take absolutely. There can be no 
doubt that there was a trust regarding some portion, in the build- 
ing of the mosque, &c. So far therefore he took as a trustee. 
But as regards the unconsumed income, it has been contended 
that Meer. Mohammed Kazem took absolutely. The will, however, 
says that he was to take it as a trustee. If it had said that 
the office of mutwalli was hereditary, a step might be gained in 
favour of the plaintiffs contention.  Butit is not so here. It can- 
not be said that the beneficial interest was given to the heirs of 

Meer Mohammed Kazem, when each trustee has the power of ap- 
32 pointing another person as trsustee. Then I am to regard the 
. various clauses in the Will regarding the appointment and reponsi- 
 bilities of the trustees. I might, perhaps, if I were not deciding 
— the question judicially, have said that Nazir Ally probably intend- 
ed that the property should, or expected that it would, descend to 
his friend's descendants, each of them successively, exercising his 
| power of appointment in favour of his heir, or some of his heirs, 
= . But I cannot import this conjecture into my — for the 


v. 
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- * 10 Ves., p. 510. 
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purpose of construing the plain terms of the Will Then it wa a 
argued that the mere beneficial enjoyment of the unexpended = 
income indicates a strong intention to create a beneficial interest 
and did in fact create such an interest. Without examining 

the cases in detail, it is sufficient to say that the cases cited by — 
Mr. Kennedy and Mr. Ameer Ali, notably those of Doe dem Jam 
Beebee v. Abdollah Barber and Advocate-General v. Fatima Bin | 
show that no surmise can be founded upon the fact that the residue 

or balance of the income was to be enjoyed by the Trustee. That 
being so, I think the contention of the plaintiff must fail, and the 
issue raised whether the estate of Nazir Ally formed part of the- 
estate of Meer Mohammed Kazem must be determined in the 
negative." 

The Sharâya defines a wakf in the following terms :— 

* Wakf is a contract, the fruit or effect of whichis to te up 
the original of a thing, and to leave its usufruet free. The only 
express word by which it can be constituted is ‘wakafato, “Phara 
appropriated ; for with regard to * harramto, ‘1 have conse 
erated,’ and ‘ saddakto,’ ‘I have given in charity’ they are not suffi- 
to constitute wakf without accompanying circumstances, 4s by 
themselves they are susceptible of another interpretation besides 
wakf. If, however, they are used with the design of constituting 
wakf, they are obligatory on the conscience of the persoft employ- · 
ing them without any circumstances to fix their meaning. An 
if he should actually acknowledge that he used them with that == 
design, judgment should be given against him in terms of his ae- — 
knowledgment. It has been said, indeed, that if he T = 
* Hubbusto o Subbulto, wakf would be constituted even witht | | 
circumstances to point this meaning, because, he, — ber à 
[viz. the Prophet; has said, * Habbis ul asl wa subbil ul 
up the substance and give away the fruit). Others, howe 
maintained that there would be no wakf in these cases 3 EE 
corroborative circumstances, as the words by E EU 
not eub: be so understood ; and this is the z ppr 
opinion." — HM 

The opinion expressed in the Sharáya is exp — * 
Jawühir by the light of the dictum contained in the ¢ — 
other works of authority. In other words, — e osition 
made by terms which are equivocal in their n aning — 


— 
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to be made to the intention of the donor. It he is alive, he will 
. explain his meaning ; if he is dead, his intention is to be gathered 
from the nature of the object in favour of which the grant is 
made or other attendant circumstances. For example, under the 
— Shiah Law, a dubs or a»^limited estate is lawful; therefore if a 
a grant. is made in favour of an individual by that term, it may 
either mean a life grant or wakf. Therefore, reference must be 
made to the intention of the grantor. If he said *Awbs' in favour 
of A, and then for the poor, it will be a wakf, or if it was a hubs 
in favour of a mosque or any object of publie utility (maslahat), it 
will be a wakf. A wakf may be created for a mosque or any other 
^. object of utility (maslahat) by any expression ; for the nature of the 
objeet being permanent and religious, carries with it the meaning 
of consecration. 
* And the delivery of possession is a necessary condition for the Possession 
necessary ; 


validity of the wakf.” But this principle also should be taken subject to 
qualifications. 


n 


= subject to the conditions pointed out in dealing with the Hanafi Law, 
that is, actual change of possession is not necessary, constructive 
transfer being sufficient. For example, it is lawful for the wakif to 
constitute himself mwutwalli. In such a case, a formal change of * 
possession is out of the question. And, therefore, what is intended 
— by the principle is not actual delivery of possession to another, but 
— change in the character of the possession or of the dominion exer- 
ised over it. It is in this sense that the Mafâtih declares that if 
ae the wâkif continue to exercise his right over it and make no change _« Eu 
— in the character of the possession, the wakf will not take effect. : 
HS Where a dedication is for a public purpose, no (express) delivery of 
| possession is necessary, for the user of it by any individual is suffi- ~ 














= E 


= ^ni t to constitute a valid wakf. a E 
— r to the Jawáhir delivery of possession is not neces- — 
ary also where the wakf is in fact a sadakah, a charitable grant. — —— 
ly. in the case of a masjid or any maslahat oč chins ui Ee 
In these cases the mere non-delivery of possession Wee 22 — 
t avoid the wakf. When the wakf is in favour of private in- - : 5 is EU 
who are sui juris, a sustos shankl oihar Bo ipei ——— 
on delivered to him to Bold i in trust for the pm s or. 
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if the wakif continues to hold the wakf, his possession must e 
expressly that of a trustee. Ex. 

When a wakf is created for the wà/7/s minor children, trar - 
mutation of possession is not needed. The law presumes the 
father’s possession to be that of a mutwalë on behalf of the minors 


d i 


—— 


Similarly in the case of a wakf for the poor.? 

When all the conditions requisite for the completion of à T 
are complied with, it becomes absolute (if made in health) and — 
cannot be revoked according to ** our" doctrines. — ** On this point," — z 
says the author of the JawüAir-ul- Kalám, ** Abà Hanifa differs ` 


~*~ 
d — 


from us, though his disciple Abi Yusuf on arriving at Bagdad dis- — — 
sented therefrom. If the subject of the wakf has once changed - i 


-* 


possession and ceased to be under his dominion, or has come into E 

the hands or under the control of the beneficiaries or the trustee | E 

on their behalf, the »cà47/ cannot revoke it or change the conditions = | 

of the wakf or withdraw it from the way of God or from the pur- 

poses to which it is dedicated." 

** Tf the wakf is for minor children, the wakf is —— though 

no change of possession has taken place.” 

Weis made in All this relates to a wakf made in health. But if a wakf be 

E ^ constituted at a time when the wâkif is suffering from a death- 

ES s illness, it will take effect with reference to the entirety of the dedi- 

— cation, provided the heirs consent, either before or after the death — 

of the wakif, otherwise the wakf will operate only in respect of one- EC : 

third of the estate of the testator. ** For a wakf is like other acta | rA 

which take effect immediately such as Aiba, sale and similar obliges da E: 

tions."$ If the wakf property is covered by one-third of the estate, — | 

E then it is valid as regards the entirety of the dedication. If not E: 

| each provision will be given effect to with regard to its priority : until e: 3 

one-third of the State is exhausted. | s M 

“If a person," says the SAaráya, “should, in death-illness, m e 

a wakf, gift and muhabat sale and emancipate a slave, and tl h he 

acts be not allowed by his heirs, then they would be valid if th he y 

can be carried into effect out of a third of his estate ; oth : 
they are to be preferred according to priority of date, 
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is to be given to each in order until the third of the estate is 
exhausted, after which any that may remain is void." 

There is this difference between immediate dispositions of pro- 
perty, 7.e., dispositions inter vivos and bequests, that in the former 
ease the one-third takes effect in respect of the existing property, 
whereas in the case of bequests, consideration has to be paid to 
the condition of the estate after the decease of the testator. If 
there happen to be many bequests in a wakf, and it is difficult to 
determine which provision should take priority, 7.¢., when all the 
provisions are of the same degree of importance, in that case, 
according to the Shaikh? all the provisions should be given effect 
to, and the one-third respecting which the wakf is operative should 
be applied to the effectuation of all the objects. ** When a person," 
says the Sharétya, ** has bequeathed property for the performance of 
certain duties, some of which were incumbent on the testator and 
-others only optional, they are all to be carried into effect if a 
third of his estate be sufficient for the purpose. If the third should 
not suffice and the heirs refuse their consent, those duties that were 
incumbent on the testator must first be discharged out of the 
general mass of his estate, and then the others out of a third of 
what remains beginning with the first mentioned by the testator, 
and so on in order. If none of the duties are of the incumbent 
deseription, but all optional, they take effect only to the extent 
of a third of the estate and are to be discharged beginning with 
— the first mentioned by the testator, and so on in order until - 
—— is exhausted." z 


Section Il. 
CONDITIONS RELATING TO THE SUBJECT OF WAKF. 


“By Tinta it is requisite that (1) the subject of the wakf should be — sul mt : a 3 


(specific or ascertained), (2) of sach nature that it- can ^ 


| = — agite and (3) ean be transferred from one mutwalli to s m — 


This i is — enunciated in the Jawühir-ul- a 







































According to the ancients the wets of a debt mI NS 
was not valid, because it was a thing, in their — 
ing in specie. : E — 
They also held that where a thing could not yield a a profit 
out being consumed in the process, the sak? thereof is di 
Profit gud profit was, upon the same reasoning, — 
able of being consecrated. But, as will be seen later, the reas os 
upon which the ancient opinions were founded, have been e - 
siderably modified owing to altered circumstances and the d 
ment of industry and commerce. Tne observant reader? 
fail to observe the close analogy existing between the d 
and the Shiah Law on the subject under discussion. | 
Hanafi lawyers regarded the wakf of movables including ** 
and dnars as invalid, because there was no — 
and because they would be consumed in their use. The® 
lawyers, however, were in advance of the Hanafi jansts Ne 
respect. They held that the wakf of anything from the use o — 
which benefit could be lawfully derived, consistently with — 
servation of the thing itself, was valid; thus the wak of atr T nad = 
dog or cat was held to be valid, “from the pe » FE 
being derived from them."? They also held on the v 
ciple the waty of abr or land and houses, of clothes, £ rni gx 
and lawful instruments to be valid. The .Jawüur goes Tu — a — l 
adds “though the wakf of food and such like things enai vau 
because they are consumed in their use, the wy of v à 
flowers in general, and — (kandil), mats, &c., are — 
ing to custom and times.” As regards the legality of het i * 
of profits they argued thus: “ The wakf of a dayn or of = n 
indeterminate is not valid by reason of there Es ue certat 
or identity of the same." * And, cona 
thing not existing in specie, it could not be c 
ly with reference to the wakf of money, they s 
element of permanency was wanting. The — 
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ET *  Shardya-ui-Ielém, p- 248. This must, however, b je 
— — eid. This shows how elastic Stic. rule is, a 
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discussed the subject at some length. ‘‘ And whether the waif of 
dinars and dirhems is valid or not, the opinion of some is that it 
is not, and this seems to be in accord with the ancients (mutakad- 
damin). And in the Madsit it is said that there is general agree- 
ment about it, with the exception of those who held it valid, who 
are few. The reason is that dinars and di?Àems are expended and 
no further use can be derived from them, and this is against the 
principle that a wakf must always be subsisting and its profit 
should be applied for the relief of the poor and other good acts, 
but when the profit of a thiag is always subsisting, as in the case 
of a honey-comb, it is valid." A close examination of the authori- 
ties leads to the result that the wakf of profits and of monies, 
when they can be permanently applied in trade or commerce, so 
that a permanent benefit may be derived from the same, is valid, 
as will be seen from the remarks which have already been made 
in respect of the Hanafi Law. This view is in accord with the 
altered conditions of society. The principle, upon which the more 
ancient lawyers of the Shiah school have proceeded, in holding 
that the wakf of money and mund@fa is invalid, is that such sub- 
jects either possess no stability or permanence, or that they are 
expended in their application for the purposes for which they are 
dedicated. But when money is applied in trade, or where profit 
is derived from investments, the objection which seemed to them 
* to possess so much force, loses all weight, and it is on this ground 
that modern Shiah lawyers have upheld the validity of such, 
wakfs.1 
The subject of a wakf must also be particularly specified, so that. 

. if a person were to say “‘I have appropriated a house or mansion,” 
it would not be valid unless he specifies which house he means. 
— But if the subject of the wakf is not distinctly specified, but 
— capable of being ascertained by enquiry, such wakf would be 
m valid. — 
= H is a condition that the property dedicated should be the 
TM E ; otherwise the wakf is not valid. If the dedication how- à 

a NS is made of a property belonging to another, the wakf will be 


- 
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ed fd mu- The wakf of a mushaá or an undivided share in — hing gis 
vaid. ` 
and possession of it is to be taken in the same way as in 


of a sale.! — 
Conditions It is a condition that the wakif should be baligh (a d lt ; 5i 
relating to tl 
wikif or ap- he should be possessed of complete understanding, and be p Jos 
propriator, 


of the capacity to deal with his property, that is, be sub ject T te 
inhibition on the ground of incapacity. The author of the vm i 
is inclined to think, and rightly, that the latter condition = eper 


a 


on the former, and in the Sharh-i-Luma the only condit tion 1 


quired is sound understanding. — AME 
SS. E 

























“The creation of a wakf is like the performance of a de 
and, therefore, as there is no obligation on a lunatic and an in 
who has not attained puberty to perform any devotion, th zi E. 
too would not be valid, for the understanding necessary 
comprehension of its nature and effect is wanting. 
some difference of opinion regarding the question what v ri 
the effect of a wakf when made by a boy who has attained p * 
at an early age, say ten years," Presumably his act won 1 nof 
valid, for the law does not presume discretion until the: somp Pre 
of the 15th year. 2: 

The wa@kif can lawfully retain the superintendence of t * 
in his own hands or appoint another; but no condition which 
enable the «4f to revoke or cancel the trust is valid o r las 

Nor ean he reserve to himself the power of resuming | the 
walliship whenever he likes after already appointing © ne 
: 7 office. As it is required that the nézir or —— 

be a man of honesty and should know how to perfi | 
— if the wakif is incompetent or dishonest, that is, negle — h 
e; or misdeals with it, he may be removed, or another B 


= d associated with him.* When the wakif has appoi ated 


Twy AC 


* 
Y 


would devolve on the cestuis E trustent, when d he wd. 


— 
Wo To 


specifie persons who can appoint a trustee on their own b 


:  Jawdhir-ul-Kalám. | | * — — 
2 "This view seems opposed to the view taken in Hed. i 
— P. Reports, p. 410. Ee 
iis This eubjoct has e, — dealt with i ino d 
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n the Hakim-ush-Sharaa (Judge), when it is for a public purpose, 
or in the way of God, or for a continuing and variable class of 


People. — 
Concerning the moukoof-alaih there are four requisites :—_ neficiaries, 
(1) He must be existent. Conditions 
(2) Must be capable of owning property. the — 

— alaihim or the 
(3) Must be muyyin or specified. cestuis qui trust- 
(4) Must be one in whose favour it is not unlawful to make de 
a wakf. 


As a corollary to the above principles, the SAaráya lays down 
the following doctrine : ** Consequently if one should make a wakf 
beginning with a person not in existence—as for instance, one 
to be born, or a fetus not yet separated from the womb of its 
mother—the wakf would not be sahih (valid) But if it were 
in favour of one not in existence in succession to a person actu- 
ally in being. it would be sahih.” The comment of the Jawâhir 
on this passage is interesting, and brings into prominence the 

| views of the Shaikh (the author of the Mabsút) on this subject:— 
“ If one makes a wakf for a non-existent person at the commence- 
ment it will not be sahih [according to the SAaràya]: for example, 
a person makes a wakf for his child about to be born, or the 
fetus which is not separated from the womb, though (in one 

aspect) it is moujood or existent, and bequests in its favour are 

lawful and it is entitled to a share, upon the partition of the in- 
 heritance, yet a wakf is not valid in its favour," probably on the 
ground that itis not capable of holding possession of the pro- : 

perty, “but where a wakf is in favour of a non-existent object in 

succession to an existing object which is capable of acquiring its e 

g. benefit, such wakf is valid." 
-When a person makes a wakf commencing with a non-existent 

E uium and then in favour of existing objects, according to the — 

- Shaikh and his followers, it would be valid in favour of the existing 

M and invalid as regards the non-existing. For example, a : 

wakf im favour of an unborn child and after it for the existing 

. children or for the poor will take effect at once in favour of the 
latter, | the invalidity of the wakf in respect of the tenes 


_ which is non-existing, only accelerating its operation in — of. 
d * p — 
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masálih valid. 


secur of a 
harbi invalid, 
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apparently conformable to the opinions entertained by a large 
body of the ullâma (the learned).’ But a man may make a waky 
in favour of an existing object, and lawfully condition that upon 
certain other person or persons coming into existence, the benefit | = 
will go to him or them. 2 — 
For example, a person, who has no children at the time, may 
lawfully dedicate his property in favour of A, and condition there E 
in that upon his having any issue the wakf would be for them and — 
for their descendants, in which case the moment a child is bom W 
him, the wakf will “be diverted from A, and the benefit will be 
applied to such child. What the law requires, is that the com- 
mencement in a wakf should be made with an existing object, 
though the remainder may be given to any number of non-exist- 
ing objects in succession. This, it will be seen, is different from 
the Hanafi Law, which declares that a wakf may commence with 
a non-existing object, and that until it has come into existences 
the wakf will be applied for the poor.? 
A wakf for masülih or works of general utility or for pious | or 
charitable purposes of a general character, in the benefit of which 
all human beings may participate, is valid. For example, 2 
for (constructing or maintaining) bridges and masjids, providing | 
shrouds for the dead, and like purposes is a settlement on all man- — 
kind, though a limited number may participate at a time in its 
advantages ; and though no specific individuals may be | 
as the people for whose benefit such wakf is created, pe p. 
valid, because all God's creatures can derive benefit 
Consequently, a wakf, the object of which is to confer ag 
benefit on the public, for example, a wakf to a madrassa, OF , 
wakf of books to a library and such like, is valid. = M 
A Moslem cannot make a wakf in favour of an alien en | 
though he may be a blood-relation, but he can me in f 
of a non-Moslem subject (Zimmz) of the same sovereign, othe 
he be a stranger or related to him, for it is the — 21 ic ng rof & 
ness or charity on a human being, who may be indu 
the right way. The validity of a wakf to a Zimmi is 
ed on the ground that a sadakah or charity pos y be va 
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to him. And also because there is precedent for it, “for Safia, 
the Prophet's wife, made a wakf in favour of her brother," who 
was a Jew. But it does not follow from this that a Moslem can 
make a wakf in favour of a church, a synagogue or any place of 
non-Moslem worship, for that would be assisting in the propa- 


: — gation of infidelity, which is unlawful and forbidden to Moslems. 


But a Zimmi can make a wakf on a non-Moslem place of worship. 
A Moslem can make a wakf for the benefit of Zimm:s for purposes 
which are lawful under the Mahommedan Law, such as the repair of 
their houses, erection of hospitals, or places of refuge, &c. So can 
non-Moslems make a wakf in favour of a Moslem place of worship. 

“ A wakf in favour of fornicators, highway robbers or drinkers A wakf in 
of wine is not valid, nor for the copying of what are now called Ds fe 
Tourdt and Injil (the Pentateuch and the Christian Gospels) since HERREN 
they are altered and perverted variations. But if such appropria- 
tions were made by an infidel, it would be lawful. No wakf which 
is productive of sin is valid.’ 

If a Moslem were to make a wakf in favour of the poor, it would A wakf. for 
be applied primarily to the benefit of the Mussulman poor, and if AR s. 
there happen to be none, then to other poor ; but a wakf by a non- 

Moslem in favour of the poor generally would be applied for the 

benefit of the poor of his neighbourhood without distinction of creed. 

= When a wakf is made in favour of Moslems generally, all people A wakf for 
who are subject to the laws of Islam, their women and their chil- E TETA 
dren, will be included ; the use of the expression “ Moslem” ex- 


cludes those who are not subject to Islâm. A wakf in favour of 


_ momins (those who have the Zmán or true faith") will be applied 


only for the benefit of the followers of the twelve Imams. 


2 A wakf in favour of momins generally will be applied to such 


d as would be beneficent to them. 


t will be applied for the benefit of the Zmámias. "The term Shiah 


ES the Jarudiahs, the Zsmazlias, and in the Zazdias. è — 


Ee 
hoes Ss, 
ses: 
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If the wakf is for Shiahs,* then according to our present usage ——— 


E aa gendea, and (2) special; generally it means — 
t from the heart those, laws which the blessed Prophet has brought; cg 
he special meaning resolves itself into two heads :—(a) to im n6 and RE ME C 
e the Imámate of the Imáms." 30 1 metri ge IER 





Wakf in favour 
of neighbours. 


A wakf in 
favour of a 
maslahat that 
has ceased to 
exist how to 
be applied. 
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Whenever the moukoof-alath (7.e., the person in - 
a wakf is made) is described by a particular ainsi 
who come within it are held to be included in the benefi 
wakf. 

So that if the wak7 is in favour of the Zmümias, — 
followers of the Imams. In like manner, when it is for the Za 
all.those who assert the Imámship of Zaid, the son of A 
Likewise, when the connection is a 
tion to a particular ancestor, all those lineally deseended from z 
by their fathers are included. As, for instance, “ Hâshimi D i 
comprehend all those descended from Hashim through Aba T Tilt 
Harith, Abbas and Abfi Lahab ; or ** Talibis " who are c scendai 
of Aba Talib, on whom be peace, both males and females par 
cipate if connected with him on the side of their me from 
regard to custom, though upon this point there is some diterenes 

m. s ‘ 

If one should make an appropriation for an indeterminate í la 
of people like the Bani Tamim, or Bani Adam (mankind at la e), ! 
would be valid and should be applied to any of them who = 


found, or any human being who asks for help. E. « MN 


m 


second,) are included. 


of opinion. 


If a person should make an appropriation for (his) ne id bo 
(jirün), a reference should be made to custom for dete 


who are to be thereby comprehended. — 
Some say, however, that any one whose house is wit * | 


cubits is a neighbour, and this opinion is good or well st pi 
while others maintain that the meaning of the term extend 
the occupants of forty houses on either side, but — p 
now abandoned. E. 

If one should make a wakf for a maslahat or obj 
utility, but that has ceased to be used, it will, a 
approved doctrine, be applied to any good or piou: 
will, however, be better to apply the same with re 
true intentions of the w@kif. So the wakf for a m ms id 
of the intended masjid not being in E ya 
masjid, and that for a Madrassa to suotheg hike E 


regard being had to the same dessipiiget era : bje 
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When a wakf is made for a good purpose without any specifica- 
tion of the object it will be applied to any good purpose by which 
an approach is made to Almighty God. 

So also in the Sharh-i-Luma :—*'* If one makes an appropriation 
in the way of God, then it will be applied to eyery purpose by which 
an approach is made to God, because from ‘the way’ is meant the 
path of God, that is, the path of reward (in future life) and the 
reward and pleasure of God; this will include, therefore, helping 


WP Crane T 


the needy, building mosques and repairing roads, supplying shrouds 
to the dead, whatever brings blessings ; some say, it includes holy 
warfare, others that it includes //ajj and Umrah (lesser pilgrimage). 
But the first view is correct? In the same way, if one makes an 
appropriation in the way of charity or in the way of sawdb (reward), 
it means the same thing, and the meaning will not be split into 
three parts. Some (jurists) have said that ‘the way of rewards’ 
means the poor and indigent, and commencement should be made 
with his poor relations, and from the ‘way of charity’ is meant 
the poor and indigent, and travellers and debtors who have become 
indebted in pious acts and the ransoming of slaves, but the inten- 
tion of the wa@kif should be regarded.” 

If one makes a dedication for charity generally, without any 
specification of the purposes, it will be applied (or expended) on 
the poor and all purposes by which an approach (to God) might be 
made, like conferring benefit on students, building mosques and 
schools and bridges and Masha@hid, the assistance of pilgrims, sup- 
plying shrouds for the dead, and it is allowable to spend for the 
- general benefit of Mussulmans.* 

In the Jaw@hir this principle is stated thus :—** If a person con- 
stitute a wakf for a maslahat such as a masjid, a bridge or some 
— of a similar character and all traces of its use and effect 
— have totally vanished (lit. have become totally effaced or annulled), 
Ls . in such a case the income of the wakf property would be expend- 
| ed on good purposes generally. Preference, however, would be © 
E «dpa 2 to an object approaching in character as nearly as possible - 
E! e object of the original dedication." It will be seen from this 

that tthe cy près doctrine is carried much further under the Shiah - 
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Ibn Junaii's 
view, 


A wakf for an 
indeterminate 
object invalid. 


A wakf in 
favour of rela- 
tions generally. 
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Law than even under the Hanafi Law. And this will appear m ore 
clearly from the following dietum:  ** If a person were to makes — : 
dedication generally for benevolent purposes, them without amy — 3 
difference of opinion, the wakf property will be applied for the — — 
benefit of the poor and indigent and ^or all pious acts and objects — 
which may be the means of approaching the Deity ; birr or charity “= 
is a word which comprehends all good and pious actions (Er) = 


such as the relief of the wâkif’s kindred, the help of the poor, the — 





e 


=, 


assistance of the weak, the improvement of the condition of the E 
Mussulmans, the performanee of Hajj, Jehad, &e.™ : 
With the exception of Ibn Junaid, most of the writers are agreed 

in holding that a dedication, when the object is not mentioned 
either expressly or impliedly, is void. Ibn Junaid, however, holds 
otherwise. According to him and his followers where a wakf is 
created but the beneficiaries are not named, the wakf will be applied 
for purposes of birr and chséin (charity and good acts). But when a 
person declares a property a sadakah in the way of God (which is | 
another way of saying it is a wakf), though he may not mention. 
the people for whom the sadakah is constituted, yet it would be | 
applied by consensus to the benefit of those whom God has declared. E 
to be the recipients of the ordained alms, 7.e., the poor and the = 
indigent, the needy and helpless. Virtually, the views of Ibn Junaid - ED 
are not opposed to those of the other jurists, for they also hold — 


that in the absence of any express mention of the special bee | 
where the wakf is clearly for pious and good purposes, it will = 
be applied to such purposes as are for the good of Mussalmans ET 


generally.? 





l— E EE 


it is void. — 
If a person make a wakf for his children or his brethre 


relations generally, the males and females, the nearer an 


males, when the shares will be distributed in accorde 


rule laid down. Where a wakf is for paternal and nater: 
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together, they share equally. A wakf for those nearest to the | 
wakif wil be primarily applied to his parents and descendants, 
then to his brothers and sisters and their descendants together with 
the ascendants, and lastly, and on failure of these, to paternal and 


A ARA Ade Ya 


ha pA sn 


" 


maternal uncles and their descendants. As in the Hanafi system, 


IV 
yi 


so also under the Shiah Law, the directions laid down by the wif 
if not sinful, should be given effect to so far as possible. But if 


ee sek | 


`, 


any of the provisions are impracticable, the Hakim-ush-Sharaa can 
= M give directions so as to make them conformable to the exigencies 
of the wakf. : 


Section III. 
ESSENTIALS REQUISITE TO THE LEGALITY OF WAKE. 


There are four essential requisites on which depends the legality Essentials 


requisite to the 
of a wakf. legality of ^a 


(1) That it must be perpetual. A 

(2) That it must not be contingent. 

(3) That possession must be given of the thing dedicated, or, d 
more properly, the property should cease to be the property of the 


AU 


donor. 

(4) That the right of the donor should be entirely divested 
therefrom.) 
| — With reference to the first condition, the view generally adopt- 
ed is, that in order that a wakf may take effect in perpetuity it 
must be for an object or objects, which, individually or collec- . 
* | tively, would presumably last always. A wakf for masülih or "s 
— works of general utility or for pious and benevolent purposes gene- E 


























— rally, i is valid, for any particular maslahat which is for the benefit — 3 
E all mankind is lasting in its character, as it is for the benefit E 
se Eier at large. A charitable purpose is also perpetual in: " 

2 nature for there are always poor in existence. In fact, any con- — d 
uir — of birr and zhs@n is sufficient for a perpetual wakf; — —— — 
e e: e, a wakf to supply water or sherbut to the congre- ——— EX. 








a ation nion in the mosques or imámbaras, to provide shrouds, to light the — EL 
dn la place of worship, to keep up the library of a Madras- — e = 


cas 


ice a Les war, * support the poor — of Kerbella,  . xs ide = 
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of descendauts 
and on their 
failure for the 
poor, valid by 
consensus. 


_ ing manner, that is to say, for one year for 4 Amr, es 
for Zaid and so on, and after them for the ] »oor, i n the fol 


A manner—for their learned one year, wu their pious in the 
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to keep the acqueduct there in repair or any sactod: i 
such like. H 
So, also, where a wakf is created for specific obj a Sw 
are liable to failure, if the ultimate reversion is rese ver d 
poor or for any object of utility or permanent — as 
mosque or imambara, the wakf is valid. For example, fa waif 

created for the descendants of the wa@kif, and upon their e xti 
tion, it is provided that the usufructs hould be applied to de p OF, 
or towards a particular mosque, the wakf is valid “w out 
difference.” 

But when the wakf is for Zaid, and nothing is said wh 
it should be applied after Zaid’s death, and there is nothin g f 1 
which the intention of the donor can be inferred as to the * 
application of the proceeds of the wakf, one body of jurists ha a — 
held that, in that case the wak/ will operate only asa umra d lurir ing 
Zaid’s lifetime, and on his death will. according to the generally 
received doctrine, revert to the kf or his heirs, si 
may be. Similarly, if the wakf was for Zaid and his dese 
and no other (continuing or permanent) purpose was m € 
to which the income should be applied upon the extin Ps 5 
Zaid’s posterity, the wakf will take effect as a ube in thet fa p 
giving them a limited estate so long as they are in existence. . An 
on the extinction of Zaid’s descendants the property will re evel 
the heirs of the wa lif. According to another — * 
the remainder in either case will be for benevolent [ 
general. These jurists are in agreement with Aba Yus 

If a property is made wak f or hubs for two persons, € mé 
dies, the survivor will enjoy the benefit of the p! pen 
hislifetime. Another view is, that the moiety of the | de 
revert to the donor. But “ the former seems more a pp rove | 

A wakf for the donor's son for one year or. o: r his T 
with the reversion for the poor is valid (as a pe erpi etual v wa 
general consensus. | 2 — 


If a person were to constitute a wakf for his s o ns in the 
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year, and their mashazkh in the third year, such a wakf is valid 
and will be given effect to. 

A contingent gift is invalid ; for example, if a man were to Contingent 
say “ This is wakf when Zaid comes or when the first of the month "d 
comes." 


e. 
ka 


SECTION IV. 


DIVESTMENT OF THE WakiF's INTEREST. 


On this subject, the Shiahs differ from the accepted Hanafi Seisin ander 
doetrines and approach closely the views expressed by Moham- — — 
med. 

“ Seisin is a condition for the validity of the wakf,’ says the 
Sharüya, “ so that if the wakif should die or become insane before 
he has completed the wakf, it will be invalid." The nature of 
the seisin will depend on the nature of the subject of the wakf, 
and the objects for which it is dedicated. If the dedication is 
for specific individuals who are competent to take possession of 
the wakf, seisin is essential. But it does not follow from this 
that there should be actual delivery of possession. What is re- 
quired is that there should be a transmutation of proprietary 
right. If a trustee is appointed, he should take possession of the 
property. If the wâkif himself is the muticalli, he should hold as 
such. 

Where.the wakf is for pious purposes or the benefit of mankind ; | 
in general, no seisin is necessary. The SAaróya states the prin- | 
1 * Where a wakf is made for the poor or for the learned 
E in law, a rintendent (kyyim) must be appointed to take pos- 
= session of the wakf property— while in the case of a wakf made 
A — for a maslahat or useful purpose, the creation of the trust implies 
that change of possession which the law requires, the condition of 
J acceptance being entirely dispensed with, and as to possession that — 
of the nazir or superintendent is sufficient. If a person should 
Mx appropriate a masjid or place of worship, the dedication is valid. pode 
_ though only one person should pray therein. In like manner, ~ VOD. 
ES dfa dk e a cemetery, the same becomes valid, by the __ ES 
interment therein even of a single corpse. But though people z 
TEN vac pray in meum dm a primtory wilh Se 
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words of wakf being pronounced, neither would pass out of de ae 


























property of the owner, until it is formally dedicated,"! — — 
Where appropriate words were used, but no change in det P a 


character of the possession has taken place, the wakf would not be E 3 


operative. 7 
— * The possession of the mutwalli appointed to look after the waif | 
chidren, would be sufficient, and the waikif may be mutwalli himseli* C 


Where the wakf is for the wikif’s minor children, no express * 
transmutation of proprietary right is necessary, and if the wd m 
remains in possession, the wakf nevertheless is valid. His posses 
sion would be on their behalf ; so also in the case of a grand- 9 
father. Similarly, with regard to the father's and grandfathers M 
executor. * 
A wakf in With reference to the fourth condition, it will be observed that 2 


favour of one's " 


self not valid there is a marked difference between the Shiah and Sunni Law | 

under the 

Shiah Law. on the subject. According to Abü Yusuf, a wâkif is entitled to y 
reserve for himself an interest in the wakf property, or as he puts 
it “to eat thereout." Under the Shiah Law, in order that a wakf 
may be valid, it is necessary that there should be no reservation 
of interest in favour of the wàAif. “If a person were to makea 
wakf for himself," says the Jawahir, ** it would not be valid $ this : 
is without any difference of opinion. Similarly, a wakf comment — 
ing with the wihkif, e.g., for the wâkif and then for another, will 
be invalid, though some, among them the Shaikh, have held — 
it would be invalid only as regards himself. The former o = 


ln d 
- 


' “So if it (the appropriation) is restricted to a particular 
dependent on some quality of future occurrence, the wakf is void. | * 
is the case when it is made in favour of persons who will probably fail. 2 
instance, if one should make a settlement on Zaid with a restriction bs 
or extend it to generations that would probably fail, or if he pets 
for his successors without mentioning what is to be done after t piam 
these cases it is maintained by some that the wakf would be pum aid, im 

others insist that due course should be given to the purposes di ally n 
and this is approved. Then upon their failure the property wot 
the heirs of the waif or appropriator, but some of the doctors m * 
it reverts to the heirs of the moukoof-alaihi, or the person in whe 105 * fa * ee A 
wakf is made. The first opinion, however, is the most approved. — 

If one should say, “ I have appropriated when the egi n ni: P or 
should come, or if Zaid will arrive," the eppropriation w "ll ln : e vali 

= Jámaa-ush- Shittát. a) 
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seems to be generally adopted."  **Similarly, if the wakf were 
made in favour of another with a condition for the payment of the 
wâkif s debts and current expenses, it would not be valid. This 
is supported by the answer of Abu’l Hassan (the Caliph Ali) (may 
the blessing of God rest on him) to the letter of Ali bin Sulaiman, 
who wrote to the Imam thus :—* May I be your sacrifice; I have 
no children, and I have some lands which I have received from 
my father, I intend to dedicate the same for my poor and weak 
brethren; if I make a wakf in my lifetime, can I eat therefrom 
whilst I live?’ To this the reply was, ‘I have received thy 
letter and learnt its purport, if thou shouldst make a wakf of 
thy lands and make a condition to eat therefrom, it will not be 
valid. If thou hast heirs, sell the lands and give a portion (of 
the proceeds) to the poor, or reserve a portion which may be 
sufficient for thy support during thy lifetime and dedicate the 
remainder.’ ” 

The following from the ./àmaa-wush-SAittát throws considerable 
light on this subject. 

'* 0. When a person makes a wakf of some property in this way, 
viz., *I have constituted this a wakf in perpetuity, and its towltat 
I have reserved for myself during my lifetime, and after my death 
for the eldest and fittest of. my children in succession, generation 
after generation (batnan-baad-batn) and have appointed that the 
refits and profits of the wakf property after paying all royal taxes 
and costs of collection, I shall apply for my expenses ; and after my 
death, one-tenth of the said rents and profits, after deducting the 
taxes and costs should be given to the mutivallz for his remunera- 
tion, and the remainder divided among my children equally, but 
the share of my daughters shall not go to their children ; and 


J some time after the w@kif died leaving three sons and the sons of 


|». predeceased sons, will his grandsons take any interest in the wakf, 
ES  &e, 2? 


“A. This wakf is void ab initio, for the w&kif reserved to 


E "himself during his lifetime the profits of the property. It is one 


= E = the conditions for the legality of a wakf that the :cá47£ should 





out the subject of the wakf from himself. Therefore when a 
kf is made on his own nass (self) it is bâtil, —— there are 
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consensus ; as regards the voidableness of the remainder, the general | : 
opinion is that it is so, for the arguments in support of the validity - Ee 

of the wakf in favour of the others are weak. Similarly, if he — — 

makes a wakf and stipulates to defray his every -day expenses or to = 

bed E S pay his debts thereout, it would be invalid. But a condition that — 3 
children and /vs people and children and family should eat out of the wakf is ralid, 
valid. ^" — as is apparent from what was done by the Prophet and his daughter 
(may the blessings of God rest on them both), and in this respect 

there is no difference between those who are entitled to maintenance 

and those who are not. In the same way, it is lawful to fix the 
allowances of mutwallis and názirs or to give them permission to 3 

eat out of the wakf and supply others with food. In the Masâlik i 

it is clearly laid down that when the w@kz7 is himself the mutwalli, | 

it is lawful for him to eat out of the wakf [as a mutwall;] and this 

: ‘eating’ does not fall within the category of a provision for the 
wükif's own benefit. The author of the Az/ayéh, however, doubts 
whether the w&A;f can ‘eat out’ of the wakf in this way. It must 

be admitted that considerable difficulties surround this point, and 

on this account many people question the lawfulness of the wikif 
taking any share even as mutwalli. For example, a person makes 

a wakf of some property on his children, and conditions that the 
towliat should remain in his hands during his lifetime, and after his 

death it should go to the fittest among them, and the wâkif also | 
conditions that nine-tenths of the profits of the wakf should belong — — 

to him by right of towliat, and the remaining tenth should be given : 

to the children, and that after his death one-twentieth should be — — 

given to the fittest of the children by right of towliat, and the E. 
balance of the income be divided among them equally,—in sucha — q 

case as this, my view is that the wakf would not be valid. Admit- - 

tedly, it is lawful for the wa@kif to retain the towliat in his own ~ 

hands during his lifetime, and also to condition that the mutwalli > E 
should feed himself and others from out of the wakf. From these — 

two theses some of our jurists have drawn the conclusion that 
where the wâkif has made a condition for the mutwalli for the 
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wükif happens to be the mutwalli, it is lawful for him to eat 
thereout, though a few have doubted the lawfulness of his doing so. 
The result is, that the legality of the mutwalli eating out of the 
wakf depends on his quality as mutwalli, and not upon pe wiki; 
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being the mutwalli. And the jurists are agreed that where anything gut the vákif 
has been fixed for the mutwallis generally, it is lawful for the When Tra" 


can lawfully 


wakif, when he happens to be the mutwalli, to take so much as is EN diis 


fixed for the other mutwallis ; but I have nowhere seen that it has Bere d glue 
been held that # w@kif whilst he is a mutwalli can lawfully take 
for himself anything he likes out of the wakf simply because he 
himself is the muficalli. The meaning of this is, that the retention 
of such a general power which would authorise his taking the 
largest share for himself, leaving almost nothing for the beneficia- 
ries, is contradictory to the condition which requires a complete 
divestment of all proprietary right on the part of the wakif. This, 
of course, does not apply to those cases when a person has made a 
wakf for the indigent and has himself become poor, or where he has 
made wakf for the learned and has himself become learned. In 
such cases, the 4f would be entitled to participate in the benefits 
of the wakf, and it makes no difference whether at the time of the 
wakf he is a fakir and learned, and whether he becomes so after- 
wards. But if be makes a condition that he, as a fakir, should 
participate in it, it would not be valid. The result is that where a 
wakf is made for a general purpose (zhat-/-aümma), a wákif may 
lawfully participate in it." 

From the above passage, it is clear that the w@k:f can lawfully ma&kif may 
take the allowance fixed for the mutwallis generally when he d —— 
himself holds the office. — — 

There is another case given in the Jémaa-ush-Shittat which 
deserves equal attention with the above as explaining the question 
how far a wakif may reserve to himself any interest in the wakf 
property. 

“O. One Zaid makes a wakf of six dams of a certain property 
and six dams of a certain mill and executes a wakfnamah which is 
 attested by one of the mujtahids of the time who is dead. The 
|. purport of the wakfnamah is as follows :—out of the wakf four 
- — dams should be for the benefit of the wa#ki7’s male children, genera- 

— tion after generation ; should there be no male children then for 

= the female children in perpetuity. Two dams to be devoted to the 

AES — following purposes, viz., for the expense of the sacred months of 

— . Rajab, Shábán and Ramzan, in such a way that the good resulting 

E i from such disbursements may-be for the soul of the waif, and e 
durin the first two months they should entertain fifteen Koran- 
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readers, each of whom should read four parts of the — 
after the death of the wey, should offer prayers and fastings f 
the soul of the wûĉži/, and that during his lifetime the w@sifgghou 
be mutwalli thereof, and after his death his eldest son shou 
mutwalli, and so on ; that during his lifetime he should take 3 à we 
of the proceeds by virtue of the office of towliat, and gth shot 
bo given to the children, that after his death ,4,th should be g 
to the mutwalli, and the rest distributed among his childreiitd I 
such a waf valid?” a$ 

“4. This question cannot be answered without its being di 


cussed in three aspects— — 
us iy 


o. 
— 1 — 


-€- — — hosed 
ve the. 

























“If the document, the purport of which has been given abo 
forms the only evidence of the conditions of this wak7, then it m 


— E. 
fa *- 
a 


be » N or g: . v x — 
e pronounced to be wanting in legality on several grounds ; (a) Ee 


with reference to the dedication of the two dams, it would appear — ES 
ad 
that it does not come into operation until after the death of the | 


wiki, for the directions given as to the mode of application of the oa 


£3 





proceeds thereof take effect only as a testamentary provision upon ` 
his death, since the wi&ki7f declares that the income thereof should | 
be applied in entertaining Koran-readers, feeding the poor, per- - a 
forming prayers, &c., upon his death for the benefit of his soul.  -. 
But it is a condition for the legality of a wakf that it should have 3 
operation immediately. In the present case, the wakf of the two a 
dams is dependent upon the death of the testator; in fact there is 
no one entitled to the benefit of that portion unless it be presumed _ 
that it is the wâkif himself, which would be invalid. And if it — 
were said that the proceeds of the two daneks should be applied — 
charity in general until the death of the wâkif, and after his death — 
should be applied to the Koran-reading, &c., mentioned by him, | 
this is clearly opposed to the purport “of the wakfnamah itsel = 
The wakf therefore is clearly invalid, as it is a wakf — 
one's own favour. " à | 

Similarly, if one were to make a wakf and — | 
that out of the income thereof his debts should be paid, s 
wakf would be invalid. But when a person conveys his bs oper rty 
in trust to sell the property, and out of the proceeds to | | 
debts and to invest the remainder for religious or pious I 
or in erecting a religious building and maintaining religio e el 
vances harina it provid be a valid dedication, «| z E eer 


- * * 
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If a person were to make a settlement on himself and the poor, A waèf in 
half the property would be validly dedicated, and with reference to aye wid VN 


the remaining half the wakf would not take effect. In the case of "^ 

Hajee Kalb Hossein v. Musst. Mehrun Bibi the Allahabad High —— aet 
Court enforced this principle. The decision in this case is so im- iss. Merun 
portant that it may be usefully set out here’ 7n extenso. 


In the year 1851 one Mussamut Sahibzadee exeuted a deed 






- by which she appropriated certain monies and estates of which 
—— she was possessed to certain religious and other purposes in the fol- 
= lowing manner, viz., she appropriated two-thirds of the income 
X to herself during her lifetime for her necessary expenses, and the 
zi remaining one-third of the income she declared divisible into fifty- 
E — five shares, of which some were to be distributed to certain persons 
$ therein mentioned, charged with religious duties, and the residue 
; to be expended on religious ceremonies, which were specified. 
She appointed herself trustee, and declared that the fifty-five shares 
as detailed would remain appropriated during her trusteeship, 
and that neither she nor her assignee nor representative should 
have power to transfer the property so appropriated ; and she 
declared further that after her trusteeship, the trustee who might 
‘succeed to her should, after discharging Government revenue 


of the income into 165 shares, and retain 55 shares on account of 


: 
- and other outgoings and charges of management, divide the balance 
- his trusteeship, and apply the remaining shares as therein directed 
















to the payment of pensions to persons therein mentioned, for the 
performance of religious duties, and to certain specified religious 
. purposes. By this deed one share out of the 55 shares in the in- 
E. = come of the property was to be paid to the plaintiff, who was the 
— respondent in the High Court, during the lifetime of the settlor, 
s . and 10 shares out of the 165 shares into which the income was 
ris _ to be divided on the expiry of the settlor's trusteeship were to be 
- paid to her, and after her death, to her heirs, * generation after ; 
m . generation, > subject to the condition that they performed certain > 
E religious duties therein particularised. T 
E — "The settlor died in 1872, and the respondent, having failed in 
^. obtaining payment of the shares appropriated to her by the deed of 
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1851. instituted a suit, to recover, her allowance thereunder 
Lower Courts deereed the plaintiffs claim. In special appea 
contended inter alia that the respondent ought, prior to tl 
tution of -the suit, to have obtained sanction of the — 
section 18, Act X X of 1863. With reference to this objection th 
High Court held as follows :—** That section only prescribes t 
necessity for obtaining sanction when suits are instituted ee 
that Act. This suit is not instituted under that Act: the es 
pondent has instituted this suit to recover a direct m9 
terest created in her favour by the déed of 1851. The Act, while e 
it empowered persons to sue, whose right to sue independently of E: 
the Act may be doubtful, did not deprive persons in the positior $t 
of the respondent of the right to sue, which they have indepen- 4 i 
dently of the Act, nor did it impose on them the necessity of = 
obtaining sanction of the Court for the institution ef this suit. 
Moreover, the Act refers to foundations to which, at the time the 
Act was passed, the provisions of Regulation XIX of 1810 wer f 
applicable ; and it appears to us that to the trust created by the . 
deed of 1851 the provisions of that Regulation were not applicable. |. x 
The management of the trust estate had never been assumed. by — 
the Government officers, nor was the nomination of the trustee ab^ 
the time the Act was passed vested in the Government or a publie — DA 
officer, nor was the nomination of the trustee subject to the con- . 
firmation of Government or any public officer. The nomination of aa 

a trustee may hereafter in certain events become vested in a pare E 
— but these events have not yet happened. We, therefore, over- - 
rule this objection." E 

The learned Judges then proceeded to deal with the principa z 
objection in the following terms :—* It is contended that the dee 
of 1851 was not a valid deed of wakf according to the tenets 0 of 
the Imamea sect, first, because Shahibzadee Begum remain 
possession of the property as proprietor up to the date of 
in 1367, and secondly, because she reserved to herself a benefit o 


a T - 
< cr ae 
ye OL 


m 
~ 
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for the necessary expenses — her lifetime. To constitat e : 
valid wakf according. to the doctrine of the Shiahs, it mustbe a 
lute and unconditional, and. possession must be given of the mo ul * 
or thing appropriated, and it must be taken anta out of t — 
or proprietor himself. Firstly, then we have to cone 
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_ possession was given of the appropriated property. The law 
. Allows the appropriator to appoint himself mutwalli, consequently 
_ inasmuch as the settler appointed herself mutwalli, and by her con- 
| duct subsequent to the execution of the deed of 1851 indicated that 
| she held the appropriated property in the trust declared in that 
a _ deed, we hold there was sufficient proof of possession to satisfy the 
* ^ requirements of the law; but we also hold that as to two-thirds of 
_ the property, the deed of 1851 did not create a valid waf. The 
settlor reserved to herself the benefit of the income of two-thirds 
of the appropriated property, só much of the property she settled on 
herself for her lifetime, and consequently this case is not distin- 
= guishable from the cases mentioned in the Shar@ya. It remains 
to be determined whether the invalidity of the deed of 1851, as a 
wakfnamah, in respect of the two-thirds, renders it altogether in- 
valid, or invalid only to the extent of the two-thirds. The SAaraya 

- declares that where a settlement is made on another with a condition 


sie 
> 


for the payment of the wâkif’s debts, or necessary expenses, such a 
settlementisinvalid. In that case the reservation is of an indefinite 
benefit ; in the present case one-third of the income, a definite 
share, was, as it appears to us, absolutely and permanently appro- 
priated to purposes other than the temporal benefit of the settlor ; 
and entirely taken out of the settlor, and inasmuch as the wâkif 
of a mooshoa, or undivided share in a thing is valid, we feel our- 
selves at liberty to hold that the deed of 1851 was valid to the 
extent of one-third of the income of the property; and that that 
share of the property is available for the satisfaction of the trust 
declared by the settlor to take effect after her trusteeship. Conse- 
quently the claim of the respondent must be reduced by two-thirds." 
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— — favour, yet if the wakf is in the way of God ‘or for a pious 
== or religious purpose, for example, a masjid, it would be lawful 
= E for. the wGkzf to derive benefit therefrom, vžz., to participate in 
E the prayers held there and to offer his prayers in the place. 
F ly, in the case of a wakf of a publie character, such as a 
— bridge or hostel (mvusüffirkhünéh)." In considering the validity of 
5 Ei : wakf which is not of a public nature, and in the benefit of which 

the wâkif participates to a certain extent by implication, the 
_ important question to determine- is, whether the wâkif intention- 
ally made ; a reservation in his fayour of that interest. Apparently, 
27 


Though it is not lawful for a wâkif to create a wakf in his 
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Possession. 
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the participation of the wédif to a certain extent, — 
not show that the wakf was a mere device for tying-up tl 
perty for the wà4z/^s own benefit would not be invalid. T his E 
is submitted as the result of the difficult and somewhat casuistica 
arguments discussed in the Jarithir. — 
If a person create a wakf and make a condition that the pu 
perty should return to him in case of necessity, the condition wi 
be valid and the waf wil be void, the settlement — 
as a hubs; when the need arises the property will revert to tl 
owner. The need must be such as is considered valid under custoi 
and usage, but not anything technically called a need. Whe L E 
property once reverts to the donor the right of alienation » 1 
attach to it.! | ES 
A condition to the effect that the wa@kif should have — - 
of excluding any one he liked from the benefit of the wakf is 
valid. But a condition to introduce fresh beneficiaries is vs alið, 
excepting in the case of a wakf in favour of children. * 
When a wakf is for one's children generally, children born a r 
the wakf will be included, though there may not be any ex 
condition to that effect. But when a wakf is made for children n. 
of any property which is made over to them, after-born iildren. 
will not be included unless it has been so expressly provided. 
When a wakf is made for the benefit of one's infant children, 
the donor will not have the power of so varying the terms of the 
wakf as to include outsiders in its benefit unless he has expressly: 
reserved power to that effect. E ‘ 
The seisin which is required is on behalf of the first e 
moukoof-alaih and all regard to possession ceases in the subs ien 
steps. As already stated, it is not necessary, however, th thi 1€ 


should be any actual transfer of possession; what is requi d disa 


Mi: cm. 


2* 


change in the character of possession. For a wikif may 1 ma a 

wakf and remain in possession as trustee for the — "a 

the trust ; such retention of possession would not affect t = 

character of the wakf. ^ E 
As the provision requiring seisin on the part of the 

i trust relates to a change in the character of th "b seid ss 
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constructive delivery of possession is sufficient. As already pointed 
eut, when dealing with the Hanafi Law, when the possession is 
already in the hands of the cestu? qui trust or trustee no formal 
— delivery of seisin is necessary. The former possession is sufficient 
| to create a valid wakf. For example, if A dedicate a property 
which is in his possession through am agent B, and appoint B 
zt as the mutwalli or trustee thereof, no further delivery of possession 
| necessary, the relation of B as agent ceases with the creation of 
the wakf and the property remains in his hands as 2 trustee. 

à — The passage in the Sharâûya, therefore, that “the seisin which 
— is required is of the first moukoof-alath” must be read with due re- 
gard to the other circumstances. Nor is the seisin of the donee 
E or donees themselves necessary. Any one who is actually or con- 
E 
3 


structively their agent may take possession of it. Where a wakf 


is made for a charitable or pious purpose of a public character, as in 

_ the case of an appropriation for the poor, for lawyers, for students 
= and such like, it is out of the question for the entire body of 
.— beneficiaries to obtain seisin of the property ; the possession of the 
— Hakim, who is the publie curator, or of the superintendent ap- 
* pointed by the ;7G47/ or by the Hakim for that purpose, would be 
sufficient. 
E - The wG Af can validly appoint himself or another person as the 
— — mutwalli of the wakf. In the case of a wakf in favour of an ob- 
ject of publie utility (maslahat) such as a bridge, a mosque and such 
like, acceptance is not a condition nor seisin of any specific person 
— deriving benefit from such maslahat. 
_ "The seisin of a mutwalli or superintendent, curator or názir 
-. appointed for the purpose of managing or looking after the main- 
E -tenance of the wakf is sufficient. When the wâkif has constituted 
_ a mutwalli or curator no reference is necessary to the Hâkim. In 
E sens ^ of any question as to the validity of his appointment, the 
3 a i ikim, as the guardian of the interests of the Mussulmdst publie, 
ill appoint a nfzir. : 
_ When a wakf is made for a masjid, i.e., when a — or build- 
| fis dedicated for prayers, it will be valid if prayers have been 
E ES (d there even by one màn. Similarly, a cemetery would be- 
: ne dedicated by the burial of one corpse. It must, however, 
be be — T ne in mind that the intention of the appropriator must be 
appare For “example, the -permission of the owner of a house 
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to another person to pray therein, or even the continuous offeri ing | 


of prayers in a private house, will not convert the residence int 
a masjid or place of worship. But if a person declares t that | he 
dedicates his house as a mosque and after that allows anot the 
person to pray therein, that would be sufficient to create ac valid | 
wakf. Again, if a person were to erect a building of the cus- E 
tomary type of a mosque, and allow another to offer his pre a m 
therein, it would be sufficient, though there may be no ex press 
declaration constituting it a wakf. Mere interment of a corpse mo 
a land or offering of prayers in & building without express m 
implied declaration of intention on the part of the grantor, will not - * 
be sufficient to constitute the land or building a valid wakf. = E = 

If a father or grandfather make a wakf of a certain properiy = 
belonging to him for his child or grandchild, and retain | 


of it on behalf of such child though a mutwalli has been appointe i E 


A. 


such possession is lawful, amd will be regarded in law as h — 
possession of the cestui qui trust. oS FE B. 

The beneficial interest in such properties as are dedicated fi for — 
charitable or pious purposes appertains to God. For there is r 10 
mai without a mâlik, and inasmuch as there is no specific benefic a 
owner of such public trust, the property impliedly belongs to ‘the 
Deity. 2 

Where a wakf is made on one’s children’s children, (alid E 
awlád), the children of daughters will participate with those of the 
sons, = 

Where a wakf is made for one’s children and their € 
the descendants of the third generation will not be included, u n- | 
less it can be gathered that the donor intended all his descendan 
to share in the benefit of the wak/ P 2 i. 

When a wakf is made for one's awlâd and awlüd of aw d- 
their awlâd, all the surviving descendants share equally per ¢ apita, 
unless it is laid down that they should take batn after batn, x when 
the batns will take in succession. . Ex E | 

When a wakf is made for children generally, it will. n ure » fc 
the benefit of all the descendants of the wf; and upon thei 


extinction alone the benefit of the wakf will accrue tot T ep — r 
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When a wakf is made for a masjid which becomes ruined, and 
the village or mahallah in which it is situated becomes deserted, 
yet the wakf will not cease, and the wakf property, will not revert 
to the wakif notwithstanding that, barring the traces of the 
building, nothing else remains from the *masjid. This doctrine 
is accepted ** among us " without a difference. 

When a building becomes ruined, so that there are no traces left 
of it, the land on which it was situated will not go out (of the 
category) of wakf and it cannot be sold. The ruin of the building 
will not destroy the wakf, the characteristic of which is perpetuity. 

When it appears that the sale of a wakf property will be to the 
advantage of the wakf or of the beneficiaries by investing the sale 
proceeds in some other more profitable property, the mutwall may 
validly sell the property. When disputes have arisen among the 
benefieiaries, and it has become apparent that by keeping the 
property in its original form considerable injury will accrue to the 
wakf, sale is allowed. The wàf is authorised to make a proviso 
to the effect that the mutwall; shall have the power to sell the 
property and invest the proceeds to better advantage. 

When a wakf is made for the poor it will be applied to the poor 
of the city and such of those as are forthcoming to avail them- 
selves of its benefit. The mutwallz has not to search for them 
and distribute the proceeds among them. Imam Abd Jaafar II 

— . declared in answer to an enquiry by Abd Ali ibn Sulaiman that 
; when a land has been dedicated to the poor descendants of so-and- 
so, it will be applied to the benefit of such of them as are living in 
the city where the wakf is situated, or such as come forward to 
claim it, and the mutwalli is not bound to go in search of them. 
A, sadakah cannot be revoked after possession has been once A sadakah can- 
E given, for it is equivalent to a Aiba-bil-ewaz. The object of a aida ere 
~ wakf as well as of a sadakah is to obtain the favour of God and 
— when it is made the favour is obtained, so it cannot be revoked. 


























CHAPTER XV. 
THE MALIKI LAW RELATING TO WAK 


SECTION I. 


GENERAL OBSERVATIONS, E 
Is his introduction to the Chapter dealing with the Maliki L 
of wakf, M. Sautayra makes the following observations — ue 
institution of wakf dates from the time of the Prophet. Bo chi is 
reports in his traditions that Omar Ibn al-Khattab having be 
come the proprietor of an estate at Khaibar, came one day to h 
Prophet and told him he thought that estate a precious p — on 
and asked what he should do with it to please the — 
deserve His grace ? ‘Make a wakf of it,’ said the Prophet, ‘a 
distribute the revenue thereof in charity. Omar carried this in 1 ite 
effect and the estate made wakf could not be sold, given av vay | 
mortgaged, nor taken as heritage." Bo 
“ Originally a wakf was a donation in favour of charity by an a > 
of piety involving the immediate relinquishment of the er y 
in favour of the charity to which it was devoted, but the desire t t 
increase the number of these grants induced the successors of th 
Prophet and the heads of the orthodox schools to authorise th 
founders to designate intermediate beneficiaries according to t th 


own wishes. After this, it is intelligible that the principle of , wa: 


= z 














— i 


while retaining its pristine character, would become the m ea 
for a Mussulman proprietor to prevent his property from fo i How i 
the regular line of succession and to take away all- rig ats 
his wife, his mother, daughters and sisters and to maint: ain 
he possessed in the male line. All wak/s, however, do : 1 ot | 
. disherison of daughters and wives ; there are some, on I e con! 
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=<. E 
d 






? "This is not quite accurate, for the institution of family wakfs is fo 
(ea direc: poo of the EUER Ten tin 


n 





E — | 
EN GENERAL OBSERVATIONS, 123 
p. 

E = x ib eviction equal distribution without distinction of sex, and others 
3 . more numerous in which the devolution is directed to take place 
as ordained by the Koran. In this latter case the wakf has but 


= one aim that of imprinting upon the constituted property a religious 














— Character, thereby protecting them from confiscation or the cove- 
E - tousness of the sovereign.' Concerning the law relating to wakfs, 

ped — the two schools, the Maliki and Hanafi, followed in Algeria have 
2 both common and separate rules. The Mussulmans to whichever 
- sect they belong may adopt the rules of either, but they — 

. submit their constitution to the prescriptions of both united." 

All those who have the right to make a gift may also make a Tie wAkif’s 
— The settlor consequently must be :— sat ta 
5 = L Free and not a slave. 

2. Sane. | 
| pud In good health, or, to be more exact, he must not be suffering 
-from a death-illness. A wakf by a “sick” person is similar to a 
legacy. It is null when made in favour of an heir, and reducible 
a third if made in favour of a person, who has not the right of 


5 x wakf made in favour of heirs," says Khalil ibn Ishak, * by 
eR son during the illness of which he dies is null and void ; 
p. 3 a wakf made in favour of descendants of the direct line E 
not heirs] is valid if it does not exceed the third of the 
E $ - iheritance." 

— Possessor of the property made wak fh that is to say, he 
2 mus have dominion over it. 

SAT he s Courts of Justice have consequently annulled the wakf— 

) when the donor died heavily involved in debt, and the property 

| ndo l had to be sold to discharge his debts ; (b), when the debts — 
f th des exceeded his assets ; (c), when the grantor was not 

| inp 1 roprietary possession of the property when he made the wakf. — 
- Sui j juris, having the full exercise of his rights. (A Müll) . aoe ET 
— ied woman, therefore, cannot make a wakf of more than one- . — 
this d of | her eae without the consent of her husband. 
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» pon Ec remarks iu the case of Wasik Ali Khan v. Govern. — ud As 
2 Saut; Es The following —— are taken in the main from i — $ K 
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A non-Moslem who fulfils the conditions aborsi red - n 
make a wakf of the whole or part of his property. The law m na 
but one exception to the liberality of those who do not follow w th 
Islamic faith ; it forbids their constituting a mosque as beneficiar 
of their wakf. “ It is unlawful for an guis ' says the te 
‘to make a wakf in favour of a mosque." | E TOP E 
A wakf can be constituted in favour of every person who can 


>- 
— 


possess property ; it can also be made in favour of unborn childn oT E 
and non-existing objects. Accordingly, the settlor cam desigr 
as beneficiaries : 

























DEAS y 
(a) A Mussulman, or a non-Moslem provided the latter inhak bits — 
a subjected country : thisis the result ofthe expression “ tributary — — 
( Zimmi), used by the jurists, and of the rule worded thus : —“A in ys 
in favour of a non-Moslem living in a hostile country is invalid." 
(^) Men and women. 





(c) Majors and minors. 

(d) Heirs or non-heirs. 

(e) Strangers. 

(7) Works of beneficence and charity, for example, a ceme 
a caravanserai, the tomb of a saint, the sacred cities of Mecca < — i 
Medina.! E £ 

(g) The poor, the sick, the maimed, &e. E- 

The settlor has, therefore, the right to point out the — 
ciaries, to take them either from his family or without. But is the 
right absolute? Does it go so far as to enable the wf to exclude. 
the constituent’s daughters? The words of Khalil ibn Ishak « 
this point are precise—* a wakf in favour of sons to the exclusion € of 
daughters is illegal,” and this rule has constantly been — 
the Courts of Justice in Algeria. ** Whereas,” says a decree m: | 
on the 30th December 1864 by the Court of Algiers, “ the Kora 
is the foundation of the religious dogmas and of the civil la 
of the Mussulmans ; and whereas its precepts determine spec ially 
the order and manner of succession in families (Sura IS; 
whereas the distribution of property such as it is ordained gives 
to the children of the female sex a quotient of the inheritance | 
which the female line shall not be — in favour ot a 
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descendants unless the wish of the legislator be misunderstood ; 
consequently, a wakf so constituted would be tainted by a radical 
illegality as made in disregard to the commandments of the Prophet, 
the wakf in question must therefore be annulled.” 
* Considering," says another decree of the 3rd November 1868, 

“that the wakf was made according to the Maliki school ; that 
according to this school female children cannot be excluded from 
the benefits of a wakf, the deed is null and void.”!  ** As for sons,” 
according to Sidi Khalil, ** the grantor may validly exclude them 
from the wakf.”  ** The inverse (the exclusion of sons)," says Per- 
ron, **is legal, but the Courts do not feel justified in acting upon 
the authorities upon whose opinion this view is based, and have 
extended the principle laid down by Sidi Khalil so as to place the 
sons on the same footing as daughters, and have declared that 
neither should be excluded from receiving the benefits of the wakf.” 
One of the decrees of the Algerian Court of the 20th March 1865 
says :—'*that in virtue of a verse in Chap. IV of the Koran, the 
son has the right to a determinate share in the paternal heritage 
and cannot be excluded therefrom directly or indirectly, that a wakf 
made by the father in favour of his daughter excluding the son 
should be regarded as being in reality but a disguised donation 
having for its object the contradiction of the Mussuhman Law, that 
from these reasons such wakf must be set aside.’ 

Be In any case, exclusion is only forbidden as regards children of 

the first degree. Sidi Khalil pronounces only those wak/s illegal 

that are made in favour of sons to the exclusion of daughters. 

— Consequently the Courts have sanctioned the exclusion of— 

(a) A grandson. 

E (5) The female issue of daughters. 

- (e) All the issue of daughters. 

— (4) The daughters of sons. 

E "The grantor may designate not only the first beneficiaries of the 

EE: P — but also the successive ones in the order in which each should 

E _ come. He, therefore, has the power of giving a special right of 

_ Succession — from that appointed in the Sharaa (the Law). 
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The wêkif may declare Ist/y, that the right of represe 
should be admitted ; 2ndly, that devolution should take y las 
capita ; 3rdly, that the division should be made among - 
ficiaries according to sex. But if the deed — 
contains no clause on these different points the following rules J I 


wu 
-= Te 


be observed :— EM | 
As regards representation there is no difficulty ; — 
does not exist in Mahommedan Law, there is, therefore, no — 
to apply it in matters appertaining to wakfs any more t jan in 
matters of succession. id 
Regarding the second point, that is a devolution per capita, H 


a 


explanation is necessary. With reference to the devolution in. the 
first degree, that is, children of the grantor it must necessa 
go per capita. If, on the other hand, the question is of — | 
tion in the second degree or a degree further off, it takes „place p ) a 
stirpes, following the rule laid down by the jurist Ibn Rushd an d 
carried out by al-Lakhim, al- Hattab and others. Fhe fon inherits de 
from his father and is not excluded by his uncles, because every - 
child sueceeds and continues the branch of his father. G ; 

The Algerian Courts have given effect to this doctrine repes TE | 
edly. One of the decrees, that of the 20th April 1874, was pro- — z 
nounced under the following circumstances :—a wakf had, by a 2 
series of successive devolutions, fallen to two brothers Mohammed 
and al-Hadj Ali. Mohammed died in 1869, leaving seven childre EF 
and the Kazi of Algiers decided upon the difficulties that arose 
about the possession of the wakf property by a judgment of he 
20th October 1873 (confirmed on the 20th April following), hai 
the children of Mohammed should divide among themsely 's as 
representing one branch the half of their father's share, and t 1 | 
al-Hadj Ali as the head of another branch should hold the | oth | 
half of the wakf. ise Es. 

The third point relating to distribution among the beneficiaries 
is expounded in clear terms by Khalil ibn Ishak, ** If the | grar 1 
has not fixed the proportions, men and women would have equ 
shares.” — E Z s 

The founder can €— further that the privilege: of a | 
line should be maintained, but in default of an — 
 consanguine share equally with tue relations of the f 
The full. brother and consanguine brother," is ie S 
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al-Hattab, * have equal rights, as their relation in respect to the 
father is equal in degree and in legal force." ‘If the founder," 
says Sidi Khalil ** has stipulated that the portion devolving upon 
- "such an one should fall to his nearest relative, and if this person 
— has full brothers, consangume and unterine. which of these would 
> — have the right to the benefit of the wakf ; would the full brothers 
^». be preferred to the other brothers? No; because they are all 
— equally distant ; there are the same number of degrees between 
: them all.” The commentator Abdul Baki lays down the same 
reg doctrine. ** By the words ‘ the nearest relative," it is understood 


hes ee ae 


that the full brother and the consanguine brother have equal 

rights, as their relationship to their father is equal.” 

The lower line in the same branch, z.e. which is a degree 

further off, participates with the upper line, that which is nearer, 
where it is provided by the terms of the wakf; if not, it is ex- 
—  eluded by the superior line. 

—In order better to understand this rule we subjoin the following 
genealogical table— 


— Kast 


— 


mes ii — ALAyeshi NO Al-Arbi 


= — X O Sliman 
' * O Mobammed 
ee Abmed O Ben Aissa 


— Kasim, the founder of the wakf, had two sons al-Arbi 
— — who became entitled in equal moities to the pro- 
= ` duce thereof. Upon al-Arbi’s death, the profits of the wakf were 
— divided into two shares, viz., al-Ayeshi retained his half, and 
E Slim: in succeeded to the half of his father's share. Al-Ayeshi 
had two sons, Abdul Kadir and Mohammed. Abdul Kadir died 
- m the lifetime of his father, leaving him surviving Ahmed and 
pag. Who should take the half of the wakf which had devolved 
| x apor 1 al-Ayeshi ? 

— "rai Tf: the wakfnamah does mot contain any special amdiiéas; 
bas m z wouid take exclusiyely, because Ahmed and Ben Aissa, 
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du not represent ih — —— father. Had the wâkif im Ee 
provision to the effect that all the degrees should take equally, : | e 
inferior together with the superior, Ahmed, Ben Aissa and Mok al H 3 
med would have become jointly entitled to the share of al-Ayeshi E: 
and would have each taken one-sixth share of the produce of t] : y 


wakf. This is in accordance with a decision of the Court of Algie — 
passed on the 25th May 1874. 


Take another case : E. 
SLIMAN * ae = 
O — 
i — Ns zm y 
» ae, — 
<= 
i= 
O Mohammed © Al-Hadj Ali e 
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Sliman makes a wakf in favour of all his children without dis- 
tinction of sex ; in default of descendants, in favour of his brothers 
Mohammed and al-Hadj Ali and their issue, similarly, without 
distinction of sex. Sliman died without issue, and the wash 
consequently devolved on his two brothers: Mohammed died - 
leaving five children ; they divided equally among themselves be = 
half of that which their father had held. Abdur Rahman then diec 
leaving his only daughter Rekia, who takes the whole of her father 
share contrary to that which happens upon ordinary succ »ssior sit 
Then al-Hadj Ali dies without issue. a 

Q. Upon whom would devolve his half of the wakf? — — E- 
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As roe Rekia, she is not entitled to a share in Alis por io ion, a 
she is a degree more remote from him than her uncles : and aur it 
and representation not being stipulated for, she cannot el: iim t | 
rights of her father predeceased. - This is the solution | = m F y 
the Court of Algiers on the 20th April 1874. — lI 
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Where one of the beneficiaries dies without issue, his share 
devolves, as in the last example, upon his nearest relatives. Some- 
times the founder declares this formally. ‘The one of the two who 
dies first shall transmit his share to the other." But more often the 
deed is silent on this point, and the Courts interpret this silence as 
though the clause above quoted were inserted. Thus a man named 
Ahmed ben Abd-ul-Kadir made a wakf in favour of his children ; 
one of these dying without issue, his portion was allotted to his 
four brothers and sisters, each taking a fourth share in accordance 
with the decision of the Majlis of Médéa of the 3rd September 13558. 
Thus again, a wakf was held by several beneficiaries ; one of 
these dying, a contest arose among the survivors and the Court of 
Algiers, by a decree of the 12th September 1867, decided that his 
share should be divided into equal portions among those who were 
of the same degree of relationship with him. This decision has 
since been sanctioned by a judgment of the Kazi of the 15th circle 
on the 10th September and by a decree of the Court of the 25th 
July 1871. Such a solution admits of no difficulty when the 
beneficiaries are all descended in a direct or a collateral line from 
the founder of the wakf, because they are all united by ties of 
relationship, and are all heirs of one another ; but what should be 
the principle for decision in those cases where the beneficiaries 

nominated by the founder do not belong to the same family and 
= ene of them dies without issue ? Would his share fall to his co- 
beneficiaries ? If the deed contains a clause like the one we 
have quoted in the wakfnamah of 1874, or any other stipulation 
from which one might surmise that it was the founder's wish to 
leave the wakf to the survivor, the question would be answered in 
. the affirmative; this is clearly deducible from the principle laid 
— down by Khalil ibn Ishak. “A wakf granted to ten people for 
e enjoyment during their lives reverts, after all are deceased, to the 
_ grantor or in his default to his heirs." 

E: — In the absence, however, of any condition to that effect in the 
Pr _ wakfnamah, the co-beneficiary has no claim, and the deceased’s share 
— would fall to the succeeding beneficiary, or would revert to the donor 
2 df the succession is not indicated, as exemplified in the following 
E: _ passage in the text :—** when a wakf is made in favour of two par- 
ES r persons, and after them in favour of the poor, these would Les 
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Section Il. E 
WHAT MAY BE CONSTITUTED WARF. 


The subject of Khalil ibn Ishak has laid down, that all property over w 

E dominion can be lawfully exercised may legitimately be c 
tuted into wakf. And the jurists have gone so far as to d iar 
that the benefit accruing from draught-cattle or horses, and dd a 
services of slaves to nurse the sick, may lawfully be dedicate 
Whether simple aliment can be made wakf depends on the ans -— 
to the general question whether raovable property can be la 
fully dedicated. And it must be admitted that there is consi — 
able divergence among the jurists on this point. But it se em 
generally agreed, however, that movable property can he m 
wakf as well as immovable property, and Perron has declared 
that this is in accordance with the spirit of the Maliki school 
A decree of the Court of Algiers has confirmed the above ~ ri 
ciple. Khalil ibn Ishak has declared that the wakf of a hook f 
a library or a war-horse or a suit of armour is lawful. 
in consideration of the primary object of a wakr and of the f 
that when an appropriation is made, the intention of the e is 
to reserve the property for pious acts, the usufract being or jS 
given to the beneficiaries, the lawyers have held that those things 
which are liable to be destroyed by use or likely to perish in th = S 
course of time, could not be constituted into wakf. : 


Wakf of But a wakf may be made of every kind of moveable — 
movable valid. 


^ 


when they are to be sold and the price realised therefrom ii 
to be invested in the acquisition of immovable property. A idi 
cultural implements, yoke-oxen and other animals kept on lar for 
agricultural purposes may be made wakf without any questior nc 


Wakf of A fractional share of a particular property may lawfully be de ledi 
musháa valid. coated, And when a house has been made wakf, and a porti n of | 
has been sold to pay his debts, the remaining portion will e 
subject to the dedication. It is not necessary that ihe j 
should be in actual possession at the time of making tt 
The law authorises the dedication of future property. T iem rir in pi 
has been confirmed by a decree of the Kazi of Algiers mad 
1873 and again in 1874. The latter is worded thas : 4 
tion in the name of the Almighty constituting as- L hi 
of which a man is — and that which may a | 
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= jn the future is lawful, but it will take effect with reference to 
— such properties of which the beneficiary obtained full possession 
— before the death of the grantor.” 
E “A wakf is made," says Sidi Khalil, “by the use of the fol- Formalities 
- lowing expressions: ‘I make a wakf; or ‘I give in alms;’ but - 
Ss _ these formulze must be emphasised by indicating the object af 
s - the dedication." 
E - In spite of its importance the constitution of a wakf is not sub- 
ES ~ Jeet to any solemnity nor publicity. It is validly made by a decla- 
— ration before witnesses. But the validity of a wakf is subject to two 
= esential conditions, namely, (1) that it should bear the character 
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2 should be divested therefrom. The first of these conditions is the 

F result of the constitution of the wakf generally. And, consequent- 

— lx when a wakf is made in favour of private individuals, the 

lina m dedication is always reserved for such objects as the 

pw cities, a mosque, a caravanserai, a cemetery, a sanctuary, the 

» poor, &c. 

2 a -— It is endorsed by a clause generally worded thus :—** And after fhe validity 

the total extinction of the appointed beneficiaries the wakf should ——— 

Eon so-and-so.” We may add that a pious act may be indepen- ——— | 

dant of the idea of charity. Sidi Khalil expressly mentions this and 

. Perron explains that the wakf would be valid and the act pious, even 

E! 1 the beneficiaries were in the most affluent cireumstances. - 

The second condition is imperatively laid down by the text. 

* _ “The constitution of a wakf in favour of a beneficiary who has 

paese his majority and even that in favour of a non compos 

is null, if the beneficiary or some one on bis behalf is not placed in 

session." “The taking of possession," says Mohammed Assem, 

Eu aes! of the wakf, and if the grantor continues to overlook a 

‘inister of the wakf property and to dispose of it, this in itself icm 

rie wakf null; the law cannot legalise it." What is re — = =— 

d, however. i not actual delivery of possession but transmuta- — — — — 

m of * essic » and a change in the character of the dominion — — 
mised over the property dedicated. The wihif may lawfally = 
livery + oF — is made the —— possession 
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an infant. In the case of a waky for a pious or religious | purp » 
possession shouid be taken by its administrator. a a 1 
of possession is dispensed with only in case of a velia e by 
a father in — of his minor son, provided the circumst m 
sufficiently show that there was a bend fide intention to make a 
wakf, e.g. (a) that the produce of the wakf had been — e 
benefit of the cestu: qui trust ; (5) that the father did not E s 
continue to derive benefit therefrom. | E 
The taking of possession is therefore a necessary formality, bu 
at what period should it take place? - ** The law does not dictate t h: 
this formality should immediately follów the deed of constitution ; 
it only requires it to be accomplished while the constituent fu fil = 
the necessary qualifications for establishing a wak/; that is, po Ec 
sesses the disposing capacity and is able to exercise the — 
property over it." “The wakf is null" says Khalil Ibn Ishak,” ~ 
“when it has not been taken possession of before the death of th - 
grantor, or before the illness to which he succumbed.” 
has the power of subjecting the wakf to certain conditions, ai 
these conditions must be strictly observed. He may down h e 
rite according to which it should be managed ; appoint the person — 
or persons to undertake the administration, settle the order | € — 
successive devolution, declare that the beneficiary in case of pove ty 


F: 


should have the right to alienate the wakf; prescribe that in certs v— 
cases the wakf should revert.to his heirs, etc., etc. ; and, in general, | 
order all measures relating to the execution of the weak; bug i 
there his power ends, and any conditions contrary to the principi 
of wakf and by which a power is reserved to alter the provisions 
of the wakf or to annul the settlement, or to sell the immo vable 
property, in fact any condition which would have — ef ect of 
destroying the wakf, is null and void. CS 

According to Khalil Ibn Ishak, perpetuity is not an : iti 
condition of wakf; and his two commentators, al-Karkhi 
Abdul Baki, explain further that temporary — tho: ; 38 
for even a single year or for the lifetime of any given pe Arson 
are lawful and valid, and that the produce of the wa. "E ius cor 
stituted where no beneficiary is indicated, after  expiratior 
of the period for which the trust is created, will go to 

Can the wükif annul the wakf of his own motion s 
— modify the — clauses before the p josse 
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Salam have answered these questions in the negative. The con- 
stitution, such as it has been made, must remain intact and be 
carried into effect without any modification. And if the clauses 
of the wakfnamah are obscure. incomplete, or susceptible of 
diverse interpretations, the difficulty would be taken before the 
Kázi, who must pronounce according to the custom and usage of 
the place-or according to the mode in which it has been 
hitherto carried into effect, if it has existed for some duration. 


; beneficiary ? The jurists, among them Ibn-ul-Hajeb and Abdus- 
l 


Section LIT. 
THe LEGAL EFFECT OF A WARF. 


THE constitution of property into wakf produces three different The legal effeat 
effects : It renders the property constituted as wakf, inalienable, — 
imprescriptible and non-heritable. Wak/ property is inalienable, 
because it belongs virtually to Almighty God, being intended for 
the benefit of mankind, the successive beneficiaries being en- 
titled only to the usufruct thereof and not having the power to 
alienate it. 

There are, however, several exceptions to this principle. If the 
wakf is of land or of movable property that can no longer be use- 
: ful, it should be sold and others bought with the price thereof. 
— If a mosque has to be enlarged, and if the sale of a piece of land 
_ attached thereto is the only mode by which funds can be forth- 
- coming therefor, such sale would be permitted. If a beneficiary be 
-. poor and the produce of the wakf insufficient to procure for him 
_ the means of subsistence, alienation in this case might take place 
-. with the leave of the Kazi, should the grantor have made this the 
E object of a special clause in the deed or even if he has not men- 
tioned it. 
i3 If the wâkif was.so heavily indebted at the time of creating 
ba the wakf that his debts exceeded his assets the creditors would be 
: entitled to realise the debt from the property, and after their debts 
have been satisfied, the balance of the sale proceeds should be in- 
vested for the benefit of the cestuz qui trust. A wakf may be the 
Es object of an exchange, but such exchange would only be valid upon 
x. ap pproval of the Kazi, after he has assured himself that the value mur 
EY Rt two properties is equal. | The exchanged: property would — 36s d 
= x A-n L.G.M. | 28 .— — 
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then become wakf and would be subject to the same rule as : 
original wakf, and if the wakf had been for a specific pur oe 
which fails, it will be applied to some other pious object, if } f pos 
sible, similar in character to the original purpose; for e im ple 
wülkif constitutes some property into wakf and grants the pro 
duce thereof for constructing a bridge or a school, and ift i 
buildings have been constructed by the State, the prodati of rth 
property would be applied to some similar object, in default of 
Kindred pre- Which the wakf would be applied to help the poor kindred oft th e 
jp char- «e 1f. preferentially his asabáA (agzates). $2 ed 
The inalienability of the wakf property ceases when “the g srani 
has been made in favour of a certain object which has ceased to 
exist. A ed E 
Though the beneficiaries cannot dispose of wakf property, they 
have is right to enjoy it and all its fruits. They are he 
to hold possession of it either personally or by a m 
administrator. È 
Neither the cestu? qui trust nor the administrator can g ai jn 
lease of the wakf property for a long period. According to § idi 
Khalil two years, according to others three years, is the long 
term for which a lease may be given unless it is given to the ne 
reversioner, when it may be for ten years. The lease may, — V- 
ever, be extended if the property needs repair. It is a princ ple = 
that property held as wakf must be kept in good repair, and that 
future beneficiaries can, in order to preserve their rights, oblige t he 
usufructor to lease the house that is falling into ruin and to : pl: 
the rent wholly to its reconstruction and repair. a 
(b.) The second effect of the constitution of wakf is to "nde 
the property imprescriptible, that is, it cannot be Exo to td 
rights of the sovereign as private property. P 4 
(c.) The third effect resulting from the constitution ofa 
The directions 
of the wdatif that it renders the property so dedicated non-heritable, an sn ut 
ben EROR ín course of descent in respect of the beneficial int ere = | 
succession pointed out by the wikif. On this pointe x 
agree, “the rules of succession to wakf property laid d 
grantor must be strictly observed," says Sidi Khalil, ai 
Halebi adds, that “the founder is absolute master to di lis 1 
will the — of this property.” d 
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CHAPTER XVI. 


THE LAW OF WAKF ACCORDING TO THE 
SHAFEI SCHOOL.' 


a It is essential that the wâkif should be capable of declaring his 
" will, and that he should have the faculty of disposition over his 
E B opertr, while the subject of the wakf must be sueh as ean be 
— made use of perpetually. Therefore, the subject of the dedication 
— may not consist of aliments or odoriferous plants; but with that 
_ exception, the wakf of movable property is as valid as that of 
-immovable property. The wakf of musha& or property held in 
pet tenancy is valid. But it is not valid to make a wakf of a 
trained dog. The ae of a wakf of buildings or plantations 
— . upon another person's ground held by-the owner of the buildings 
| er plantations under a lease is acknowledged. 
E — A wakf in favour of an individual or a class is not valid, if they 
En oot capable of taking possession constructively or actually of 
the. wakf property. <A wakf, therefore, in favour of an infant en 
» ventre sa mére or a slave is not valid. 
ae p. also appears from the above principle that a wakf — be 
in favour of a Zimmi, bat not in favour of an apostate, nor 
of an unbeliever not subject to a Mussalman prince, nor in favour 
f one’s self? A wakf for an unlawful purpose, as for example, - 
td he ' construction of Christian churches or of synagogues is void ; but 
=. T f in favour of an hospital for Christians or Jews, made as 
akis Soy pious motive, is lawful. A wakf is valid equally in. 
— poor as of the rich, of the learned, of jp or p 
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shall be a wakf in favour of such a person." The expressi, ons 
consecrate,” or “I attribute to such charity," are also exp idi 
The same is the case with the expression, “I make a sacred g 
of such thing,” or “endow,” or “it shall not be sold or given E 
another person." On the — hand, the expression “to give : 
without any further qualification cannot be considered explicit, 
even if the intention was to make a wakf, and it is only in the. Be 
of a wads not in favour of one or more individuals, but in favour 
of a class of people or of the public that this expression accom- 
panied by the intention is regarded as explicit. "The — 
"I consecrate such an object," or “I wish that it should rem: in 
eternally in that state,” are not explicit ; but the phrase “I des tine 1 
such a property for the purpose of a mosque” suffices to make the = 
spot consecrated to worship. c 
A wakf in favour of a certain and particular person is not complet — 
without his acceptance, which acceptance must in no case take bed 
after a previous refusal. A wakf made in these terms, “I const tut 
this my land :ca£f for the term of a year” is void, but if the words. 
used are, “I make a wakf in favour of my an or in favour o 
such an one and subsequently upon his issue," without addi 
anything else, the wakf remains intact even after the extinction of ; 


the family. The usufruct of the wakf reverts to the nearest relati E — 


— a 


< 


of the founder when the purpose fails and the holders nomina x 
by him have become extinct. Furthermore, our school declares ut 
and void such wak/s as are made without appointing a prima ry 
holder of the usufruct capable of taking immediate possession there- 
of; for example, when a wakf is made in the ao terms, 
“I make a wakf in favour of the child I may have,” this M 
valid for there is nobody to take possession of the wakf, but a 
failure of any of the intermediate beneficiaries does not avoi d th 
— — 
The law does not acknowledge a wakf that has no object, 
can it be made dependent upon a contingency which ma eve 
occur. As = example, ** I make a wakf on condition : that Za 
should come." While a conditional option is also inv: lid. - The 
other conditions that may be added must be executed ie EA 
for example, the condition that the endowed lands c d : 
out, or that a mosque founded be specially dedicated t 
rite, such as the Sháfei. In this latter case, the n nembe ers | 


- * É 1 — 
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alone shall be entitled to share in the benefit of the wakf. And 
this rule applies equally to the founding of a school or of a hostelry. 
In the case of an endowment in favour of two persons and subse- 
quently in favour of the poor, at the death of one of them his por- 
tion of the usufruct reverts'to the other and* not to the poor,! who 
only profit thereby after the death of both. This doctrine has been 
supported by Sháfei himself. 

When a wakf is constituted in the following terms, viz., “the 
wakf is for my children and my grandchildren," the usufruct 
must be equally divided among the children and the grandchildren 
that exist at the time of the wakf, even if the words * who are 
their descendants" or **generation after generation" is added.* 
When, on the other hand, the following terms have been used “in 
favour of my children, then of my grandchildren, then of my great- 


I grandchildren, the ones after the others," or “the former first," 
1 the suecessive generations have the enjoyment of the usufruct and 
3 the first class takes first. The grandchildren, moreover, have no 
‘ right to a wakf made only in favour of children. While on the 

other hand, the grandchildren born of the daughter of the founder 

are understood in the expressions “‘ posterity,” “descent,” “ pro- 
| geny," or “ grandchildren" unless it has been declared,“ the grand- 
E children that bear my name." ‘* A wakf made in favour of persons 
E between whom and me there are ties of patronage," must be divid- 


ed into two equal portions if the founder is a client as well as a 
patron, but according to some jurists it is null. Anm apposition 
preceding several words joined together refers to all, as for ex- 
ample in this sentence, “I make a wakf in favour of those who are 
dear to me, my children, my grandchildren and my brothers," it is 
- the children, grandchildren and brothers that are accounted “ dear" 
E: by the founder. The same is the case with an apposition that fol- 
- lows and of the reservation added to the principal clauses, provided 
— that these words are united by the conjunction “and.” For example, 
EI make an endowment in favour of my children e ie my 
ndehildren and of my brothers who are dear to me" or “ pro- 

















* E d — the Hanafi Law, ante, p. 290, 2 Comp. ante, pp. 265-267. 


Wak/f in favour 
of children and 
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The proprietorship of wakf property is transferred to Gi od, 
is to say, that such object ceases for ever to be subject to the 1 rig 
of private proprietorship and that thenceforth it belongs 1 neitl 

. to the founder nor to him in whose favour the wakf was m na l 
Only the usufruct of the wakf is his, snd he may have the e 
ment thereof either in person or by the intermediation of ar 
for example, by lending him the endowed object or let tti 
to him. The holder of a usufruct has the full right to the rer aa 
of that which the endowed property produces, such as fruit, xoo 
and milk, and the young of the animals, though another 1 th leory 
maintains that the divers offspring also become wakf by vi tue ol 
the right of accession. After the death of a wakf animal, the : skin | 

| belongs to the holder of the usufruct. On the other hand, accord- 
ing to our school, the indemnity due from the murderer of a n a - 
slave does not belong to the holder of the usufruct, but he pee = 
use that money in purchasing another slave who then beco mes 
wakf in lieu of the murdered slave, or in case this be impossil sible, 
he must use that money to purchase an undivided portion of a sla E e — s 
to replace that one. E 
The endowment of a tree does not, according to our — = : 
come extinct when the tree dies, as the decay of a tree dosi iot — 
preclude the use of the wood, though, according to others, the  . 
tree must then be sold by auction and the price used in the sme — = 
manner as the indemnity forthe murdered slave. The worn-out 
mats and the broken beams of a mosque may be sold, and this i 
only lawful on condition that these articles should serve as fuel 
The ground on which a mosque stands may, in no ease, be sol | 
even “if the edifice have fallen to ruin and its reconstructic n be 
impossible. C: 
The rulesrelat- When the founder has reserved for himself the adm inistrat 
ae of the wakf, or if he has conferred the office upon a third p : 
the arrangement must be carrried into effect ; but if — thin in; 
this kind has been stipulated by the grantor, * our ool = 
a scribes that the administration should be entrusted to d v u 
= | It is essential that the administrator of a wakf be of i irreproact 
— character and qualified for the office both by his physical pe 
d and intellectual faculties. The functions of the s. rate 
| the custody and consolidation of the wakf property m and tl dh 
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gis ivano him. I» every case, the founder has the rig t of. P 
z his administrator and of appointing another, unless he i 
ated administrator in the deed of endowment itself. A 


+ contracted by an administrator remains the same notwith- | 5 
a rise in price or of a more advantageous offer. | 
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CHAPTER XVII. 
RULES OF PROCEDURE. 


Bou 

As regards the right of a beneficiary to obtain a declaration t ha at 
a certain property is wakf property, or to establish his titlet 2: 
share in the proceeds of a certain wak J, the Mahommedan — Hl 
very distinct. It provides that any benefici lary can at any time pro- - 4 
ceed before the Kázi and obtain any redress to which he m: ay be be |. 5 
legally entitled. The law imposes no restriction as to the mann vé 
in which he should proceed. The Indian Legislature, however, h s ] 
with respect to a certain class of cases, provided certain rules w rich =< 
require consideration, especially as the Calcutta and Allahabad Hig bh 
Courts are not in accord with each other in regard to the procedure. — 
In Mahommedan countries, endowments which are in their E 
nature public, or the benefits of which are for the public generally, 
are under the direction, control and supervision of a special officer 
appointed by the Government, who is called the Naziri-Awké af. 
But the Kázi, as the representative of the sovereign, is the gene: — 
curator of all waks, whether public or private. When the British | 
first assumed the government of these Provinces under the authority | 
of the Mogul Emperor, they found numerous endowments, chief y 
created by the sovereigns and chieftains, scattered —— the 
country. For a time matters were allowed to remain in the conc 
tion of disorder in which the collapse of the Mahommedan Gove 
ment had left the endowments. Butin 1810 it was found nec 
to pass a law for the purpose of protecting and pro 
dedications and grants. With that object Regulation A 
was passed. Its object is sufficiently clear from the pres | 
In 1863, however, it was considered desirable on T part 
Government to divest itself of all connection with. he religiot 


Ts 





_ * “ Whereas considerable endowments have been grante 
ree Governments of this country, and by alt me : 
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endowments of Hindus and Mahommedans, and to retain the con- 
trol only of such institutions as were secular in their character. 
It was supposed that the connection of a Christian Government 
with the religious establishments of Hindus and Mahommedans was 
anomalous and inexpedient. To give effect to this mistaken, but 
intelligible, policy, Act X X of 1863 was passed." 

The preamble and the earlier sections of this Act indicate con- 
clusively its scope, and there can hardly be any doubt that its 





m 


mosques, Hindoo temples, colleges and for other pious and beneficial purposes, and 
whereas there are grounds to suppose that the produce of such lands is in many 
instances appropriated contrary to tbe intentions of the donors to the personal 
use cf the individuals in immediate charge and possession of such en owments 
and whereas it is an important duty of every Government to provide that all, 
Such endowments be applied according to the real intent and will of the grantor, 
and whereas it i- moreover essential to provide for the maiutenance and repair 
of bridges, serais, kuttaras and other buildings which have been erected either 
at the expense of Government or of iudividuals for the use and convenience of 
the public, and also to establish proper rules for the custody and disposal of 
nuzzool property or escheats, the following rules have been enacted to be iu force 
from the period of their promulgation throughout the provinces immediately 
dependant on the Presidency of Fort William. 


“The general superintendence of all lands granted for the support of mos- 
ques, Hindoo temples, colleges and for other pious and beneficial purposes, and 
of all public buildings, such as bridges, serais, kuttara. and other edifices, is 
hereby vested in the Board of Revenue and Board of Commissioners in the 
several districts subject to the control of those Boards respectively." 


2t“ Whereas it is expedient to relieve the Boards of Revenue and the Local 
Agents in the Presidency of Fort William in Bengal and the Presidency of Fort 
St. George from the duties imposed on them by Regulation XIX of 1810 of 
the Bengal Code, so far as those duties embrace the superintendence of lands 
granted for the support of mosques or Hindoo temples and for other religious 
uses, the appropriation of endowments made for the maintenance of such 
religious establishments, the repair and preservation of buildings connected 
therewith, and the appointment of Trustees or Managers thereof, or involve 
any connexion with the management of such religious establishments, and 
whereas it is expedient for that purpose to repeal so much of Regulation 
XIX, 1810, of the Bengal Code and Regulation VII, 1817, of the Madras 
— Code as relate to endowments for the support of mosques, Hindoo temples 
— or other religious purposes, it is enacted as follows :— 
. 31. **So much of Regulation XIX, 1810, of the Bengal Code, and so much of 
Regulation VII, 1817, of the Madras Code as relate to endowments for the sup- 
— mosques, Hindoo temples or other religious purposes are repealed,” 

— Section IV furnishes the chief inde® to the object of the Act. 
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Delroos que 


Begam v 
Nawab ` Syed 
Ally Khan. 


cack ape 


Jan Ally v. 
Ram Nauth * 
Mundul. 


bilities of the Board of Revenue and the local Agents in respect to 5 


P in Jan Ally v. Ram Nauth Mundul3 In this case, it has been held | zx 
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operation was confined to such trusts or endowments as y vere 
transferred to trustees under Sections 4 to 7 of the Act. A pi 
it was expressly decided in the case of Delroos Banoo Begum a 
Nawab Syed Asghur Ally Khan,! in which it was further held tha 
where such transfer had taken place, ,parties interested - ii 
endowments might come in and apply for leave to sue ha ruste ee 
or manager thereof? and no suit would be maintainable withou 
leave previously obtained under Section 18. But where the c we 
of the endowments had never been transferred to trustees undi - 
the provisions of the Act, no preliminary leave was necessary. d n 
fact, the transfer under Sections 4 to 7 was regarded as a- 
whether the endowment was, in its nature, public or not. - a 


had been taken charge of by the Board of Revenue under E — 


m 


~ 


lation XIX of 1810, and subsequently transferred to rustees 
under Act XX of 1863, prima facie, it was such as to entitle’ | 
publie generally to share in its benefit. And in that case prelimi = 

nary leave to sue would be necessary before a suit can be main- j: 
tained. The principle laid down in Delroos Banoo Begum v. 
Nawab Syed Asghur Ally with reference to the nature and scope 


of Act XX of 1863 has beeñ virtually overruled by the decis ion 


- 


— 
EF = — 
“In the case of every such mosque, temple or other religious establishment, = 
which at the time of the passing of this Act shall be under the manageme 5b - 
of any Trustee, Manager or Superintendent, whose nomination shall not vest 
in nor be exercised by nor be subject to the confirmation of the Govern nt = 
or any public officer, the Local Government shall as soon as possible after th 
Act transfer to such Trustee, Manager or Superintendent.all the landed o or * 
other property which at the time of the passing of this Act shall be under th 
superintendence or in the possession of the Board of Revenue or in a e 
Agent and belonging to such mosque, temple or other religious establis shn > 
except such property as is hereinafter provided and the powers and respo 
mosque, temple or other religious establishment and to all land and oth T Ee | 
perty so transferred except as regards acts done and liabilities incur: e y th 
said Board of Revenue or any local Agent previous to such transfer shall 
and determine," Section V provides the procedure in cases of dispute s 
the right of succession in case of a vacancy in the office of anys ruste 
to whom property has been transferred under Section IV, PA 
declares the rights, powers and responsibilities of such trustees. —— ‘ 
! 15 Beng, L. R., p. 167. ? Kaniz Fotima v. Bibi Sahebjan, 8 W. 
— 8 Val. p. 32. vec 
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in effect, that every mosque, Hindu temple, college or religious 
institution for the support of which land had been granted by the 
preceding Governments, or by individuals come within the purview 
of the Act, and that consequently no suit can be instituted with 
reference to any of these_institutions without leave having been 
first obtained under Section 18.1 This ruling apparently was 
adopted in another case decided by the Calcutta High Court. In 
this ease the plaintiff had sued to recover possession as mutwalli of 
certain parcels of land alleging that they were dedicated as way, 
and that the profits were applied to the feeding of wayfarers and 
travellers, to lighting the mosque and shrine in the evening, and 
to meeting the expenses of repeating prayers on-^the occasion of 
Id and Bakreed, and that the said profits were never spent for 
— personal purposes. The plaintiff also alleged that her deceased 
husband had been the former mutwall/, that upon his death her 
— step-son took possession of the wakf properties and had since given 
| a mokurruri pottah of the dedicated lands to the second defendant. 
She aecordingly prayed that the properties in suit may be declared 
to be wakf, and the sale and lease thereof may be set aside. 

She succeeded in establishing that the four parcels of the land «a«s 
in suit were wakf and obtained a decree in respect thereof in the; 
first Court which was upheld by the Judge. On special appeal to 
the High Court of Calcutta, it was urged on behalf of the defend- 
— ants that the plaintiff had no sufficient interest to entitle her to 
~ sue. These contentions were accepted by the learned J udges who 
- dismissed the plaintiff's suit on the following grounds :— 

— “According to the plaint in this case the trust is one partly for 
charitable and partly for religious purposes. So far as the trust 
was *for the feeding of wayfarers and travellers', it was a trust 
Te the benefit of a considerable portion of the public answering a 

- (gpertieular description, and was therefore a trust for a publie chari- 














E — 18 runs thus: —'* No suit shall be entertained under this Act with- 
out a preliminary application being first made to the Court for leave to insti- 
— t ite such suit, The application may be made upon unstamped paper. The 
Cou art on the perusal of the application shall determine whether there are 
i maa ient primá facie grounds for the institution of n suit, and if in the judg- 
| mei — Court there are such n leave shall be given for its insti- 
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table purpose. The object of the plaintiffs suit was to — the | 
mutwalli, get herself appointed in his place and have the prop z 
ties vested in her. Section 539 of the Code applies to a ci 

this nature which is really one for the administration of the tr ast, 
and such a suit can only be brought in accordance with the pre — 


— 
sions of that section. But even supposing that the endowment im 


$ 
FOR 


the case was neither a publie charity within the meaning of See — 
tion 539 of the Civil Procedure Code, nor a religious endowmen | 
to which Act X X of 1863 is applicable, the plaintiff was zu enti- c! 
tled to sue alone to be appointed muficalli and to obtain "2 1 
of the property. The first Court holds that she was entitled to 
bring this suit, because she was a wife of Mokram Ali, the 


mutwalli, but we cannot agree that this is a sufficient reason. Ey 2 
T1. 





if we regard her as suing as a person interested in the trust, the 
on the face of the plaint, there are other persons interested, and shi 
could only sue on behalf of all who-were so interested, and in orden 
so to sue she should have obtained the permission of the Court and | 
otherwise complied with the provisions of Section 30 of the Civil | 
Procedure Code, not having done so we think she had no right — — 
action. In whatever light the suit be regarded, therefore, we EVE 
think it clear that it was not properly framed and will not lie.” : 


Zafaryas Ali This view does not seem to be in accordance with the Mahom- . = 
Singh. Mawar medan Law, as it introduces restrictions not recognized under that - 





law. The Allahabad High Court has dissented from the views — ri 
entertained by the Caleutta High Court. It has held that every | Is 3 
Mahommedan has an inherent right to maintain a suit for the purpos : E E E 
of establishing a wakf or his own right to share in its benefits. 
In the case of Zafaryab Ali v. Bahhtawar Sing! certain Mahom EA | 
medans sued for possession of a “takia” known by the name of 
Najuf Ali Shah, “ by cancellation of an hypothecation thereof, date d 
the 28th May 1877, and of a decree, dated the 18th May 1880, as well ji 
as of a judicial sale, dated the 30th May 1881, by the demolition of 
two walls and by the ejectment of the defendants.” They a 
Ro in their plaint that the property in suit was “ wakf” or a — 
— endowment including a mosque (imambara) and a grave-yal rd ir 
c which there were many tombs, * * * * that defendar at R o. 
E the manager of the property and the ancestors of defend ants * 
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2. 3 and 4 hypothecated the premises to defendant No.5 who 
having obtained a decree enforcing the hypothecation caused the 
property to be brought to sale, and it was purchased by him and 
defendants Nos. 6 and 7, that defendant No. 5 having obtained 
possession of the property erected two walls on the land thereby 
interfering with the purposes for which the property was originally 
intended, and that the plaintiffs became aware of all these proceed- 
ings on the 24th January 1852 and in consequence brought the 
present suit. The defendants set up as a defence to the suit that the 
plaintiffs were not competent to sue. The Court of First Instance 
held that the plaintiffs were not competent to sue, observing as 
follows :— 

“It is a rule of daily practice that every aggrieved party is entitled to 
get his grievance remedied. On the same principle a certain set of the 
interested Mahommedans in this case have come forward to bring this suit 
against the defendants to get their complaint redressed by the Courts of 
Justice. The Mahommedan Law sanctions the course of action by the 
plaintiffs in this case. Every Mahommedan according to the tenets of his 
religion is entitled to get public charitable property protected from the 
hands of strangers." 

On appeal, however, the Judge reversed the decision of the first 
Court, holding that the plaintiff had no right to sue. He also made 
the following observations :— 

“ Referring to a recent and closely analogous case decided by the Pre- 
sidency Court in August last, Jan Ali v. Ramnauth Mundul,' I am of 
opinion that the plaintiffs have no right to bring the present suit which is 
to have the property declared wakf and made over to them as such They 
do not, however, pretend to be the trustees or to have any special interest 
in the alleged endowment, nor do they bring forward any deed creating 
it; I do not think that this brings the suit under Act XX of 1863, for they 
do not really mean to sue the manager for misfeasance, although they have 
included him in the prayer to set aside his conveyance. But even if it did, the 
suit is out of rule, as there was no application made to this Court or to any 
other for permission to sue. If it be alleged that there has been a breach 


. of trust regarding a charitable endowment, then the leave of the Collector 
— eught to have been obtained under Section 539, which has not been done. 
| "The plaintiffs, moreover, have not made any assertion in any part of their 
A plaint as to any special right of suit, as to their being persons attending 
| or having a right to attend the alleged mosque, but simply state their 


poco of action to have arisen when they heard of the alienation to the 
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fefemiants Were thie «wit brought by the later, the Cow 
with o but a question (such as les at the root here) of * 
‘Pe f parbi ramina &e we >? hd he ^ nore appropriately s 


Wwmeipal Commissioners of the town as it certainly we 
o^ avert awh a course For thie reason I dismiss the su" 
De «cond appeal the plaintiffs contended (1) that be 
WM the Mahommedan community, they were hod 
mamta the ont - (2) that they were not hound to obs TY Ww 
Ime rmarc procedure enjoined hv Seé@tion 539 of the Civil Proc 
Comis. that eer FOR haa "ng mo Bx — om the sut : and (3) th | 
Lower Appellate Court had misapptehendedifthe scope éf 
Which did not sek any of the reme fies provided by that Se i 


€ "** t - -* , : 
Ihe High Couri \Uehabad reversed the second € 


‘The plaintiffs as Mahommedans, entitled to frequent the mos 
| to wee the other religions buildings connected with the di 
ment, can cleariy maintain the present emt, and Section — 
Procedare Code has no application to such a case: the e rde 
m question being, in our opinion, a religious institution 
meaning of Section 24 of Act VI of IST71, and therefore rover 
bv Mahormmedan Law. We therefore remand the case under 8 
tram 562 of the Code of Procedure for trial on the merits.” * 
In the inter case of Jara v. Aur Hossein. t whieh ` 
decided be a Fall Bench of the same Court, the Mame as t 
right of a Mahommedan to maintain a suit for the ests 
of his right to ase a mosque for purposes of devotion was aie 
at comsiderable length. E. 
The plaint im this case stated that in a village belongim 
the plaintiff there was an “old dilapidated mosque int 
Mahommedan worship " which “was protected and tote a 
bv him amd other Mahommedans of the village ; px 
quence of the mosque and its appurtenances —— 1 e I 
been exebeded from the partition of the village, and -f 
intended to repair the mosque ; that the defendants b 
a pert of the lend and had also erected a mill on a g 
they had by means of certain erections of thatch and m 
ed the mosque inte a place for storing straw, all of. 
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with the defendants and asked them to remove the things, but they 
paid no attention to this request, and prevented the plaintiff from 
making repairs: and that these ** unlawful acts of the defendants 
were calculated to affect the character of the said endowed pro- 
perty and were an insult to the religion." Upon these allegations 
the plaintiff claimed “a declaration of his right to repair the old 
dilapidated mosque ...... by removal of the defendants” interfer- 
ence" and the demolition of the compound, by removal of the 
mill, the thatches and the straw stored in the mosque. The plaint 
eoneluded with these wordse—-“Suit brought according to the 
doctrines of the Mahommedan religion and on written and oral 
evidence." The defendants did not deny the acts imputed to them 
by the plaintiff. They defended the suit upon the grounds, 
amongst others, that the building which was the subject - matter of 
the suit was not a mosque but an “atta or fortress made for the 
purpose of shelter from robbers in former days," and that the 
plaintiff had no right to repair it. The Court of First Instance 
found that the building was a mosque and not an “atta.” and held 
that “the plaintiff, as a Mahommedan and guardian of religious 
buildings, was entitled to repair the mosque." It, therefore, gave 
the plaintiff a decree as claimed. On appeal the defendants contend- 
ed that *a claim for endowed property cannot be instituted and 
heard without the permission of the Advocate - General under Act 
XX of 1863." Upon this point the Court observed as follows :— 
“The first ground of appeal must be overruled. In a similar case— 
_ Zafaryat Ali v. Bakhtawar Singh* our own High Court have just ruled 
: MEL oet the Civil Procedure Code would not apply, and that the 


- plaintiffs as persons entitled to frequent the mosque can maintain the suit. 
- This, however, is quite opposed to a ruling of the Calcutta High Court, Jan 
— Ali v. Ram Nauth Mundwl."* 


_ The decree of the Court of First Instance was accordingly 
_ affirmed. - 

E Med inta qumtended (1) thet tbe suit tin 
E tainable in its present form, as no special right to sue in 
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Upon these facts and — einer Justice Pet 1 or E | 
livered the following judgment :! = 

* I have no doubt that the plaintiff — toe 
this action. The question has arisen in consequence of -the p 
liar way in which property of this kind is held. -= — 
Mahommedan custom, the property in a mosque and in t ie la 
connected with it is vested in no one. It is not the subject | 
human ownership, but all the members of the Mahommedan co 
munity are entitled to use it for purposes: of devotion whene ee 
the mosque is open. Now, the Mabommedans are only a art of 
the population of this country, so that the right is not vested i 
the general public, and therefore it resembles a right in a priv 
way. Every one who has such a right is entitled to exe e d 
without hindrance, and has a right of action against any « 
interferes with its exercise. It is not a joint right, it is ai 
which belongs to many people. Section 30 was MEM. E p 
to a case in which many persons are jointly interested in obtz 
relief ; and where under the old law it would have been 1eces z 
for all of such persons to be joined, Section 30 prevents t 
from being unnecessarily encumbered by man : names, an : 
one or more with the permission of the Court to sue or defend on 
behalf of all. The rule was introduced in order to prevent ich 
persons from joining together and putting forward a pauper to 
conduct the suit and thus escaping all costs. In the present sase 
it is clear that an individual right has been violated, and that an 
action will therefore lie.” Mr. Justice Mahmud’s remarks are also 
well-worthy of consideration :— K: EDU 

“I wish to add a few observations regarding the — lan 
Law as to endowments generally, and in particular as to mos m es 
It must, in the first place, be shown that the c n : P 
have a right to maintain a suit like the present. But | 
on such a point need not be cited, for the principle is tc 
known among Mahommedan lawyers. The rule of the - 
medan Law on the subject is, that when any one has. 
devote his property to religious purposes, as soon as his n 
made up and his intention declared by some pl 
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delivery, &c., an endowment is immediately constituted ; his act 
deprives him of all ownership in the property, and to use the 
technical language of Mahommedan lawyers, vests it in God in 
such a manner as subjects it to the rules of divine property whence 
the appropriatér’s right in it is extinguished, and it becomes a pro- 
perty of God by the advantage of it resulting to His creatures.” 
* A mosque is an endowment of this kind, and the Mahommedan 
community or any member of it has a right to enter the mosque 
and to pray there. The learned Chief Justice has shown that, 
under the circumstances, in India a mosque cannot be regarded as 
vested in the public at large, but in the Mahommedan part of the 
public, and it cannot be said that any Mahommedan is bound to 
- maintain a suit on behalf of the public generally. The right of a 
Mahommedan to use a mosque is, as the learned Chief Justice has 
said, like the right to use a private road ; any one who has the 
right may maintain a suit in respect of it. This settles the ques- 
tion as to Section 30 of the Civil Procedure Code. That Section 
applies only to cases where no individual right is interfered with, 
but here we have the case of a mosque in a small village, and one 
of the worshippers im that mosque is obstructed in his use of it for 
purposes of devotion. He had a private right and it was violated. 
— . Inregard to Section 539 of the Civil Procedure Code, I was one of the 
E Bench who made this reference, and I wish to add my reasons for 
— holding that the Section does not apply to the present case. There 
is here no question of trust or trustee or of malversation of trust- 
funds or other breach of trust. The object of such a suit as this, 
not such as is contemplated by any of the various clauses of 
E Section 539. In conclusion, I have a few words to say regarding 
the case which has been cited, Jan Alz v. Ramnauth Mundul,* 
decided in the Calcutta High Court by Prinsep and Field, JJ. 
"Towards the end of the judgment in that case, the following 
. observations occur : * Now so far as regards these prayers we think 
— that the plaintiffs were not authorised to institute this suit merely 
—. by reason of having that interest which is set out in para. 10 in the 
TM plaint, that is an interest created by there being followers of the 
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them with a large number of other persons—common : 
with, we will not say all the Mahommedan population o 
country, but certainly with all the Mahommedan residents 
vicinity, and we think that this is a case which falls within : | 
visions of Section 30 of the Civil Procedure Code. Tha — 
enacts that * where there are numerous parties having c 
interest in one suit, one or more of such parties may, with. ne 
permission of the Court, sue or be sued or may defend in n su 
suit on behalf of all parties so interested." It may be qui te pe 
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sible that if these plaintiffs had applied to the Court in ler t 
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provisions of Section 30, they would have obtained permis p 
institute this suit, but not having obtained that permissic x 
certainly were not entitled to institute the suit ; and under the 
circumstances we think that the ground of —— taken b » y h 
defendants in the second paragraph of their written stateme ni an 
which forms the subject of the second issue was a good objec tion 
and that this suit was properly dismissed by the District — 
Now, with all due deference to the learned Judges who delivere 
that judgment, I dissent from the remarks which I have just. ad. 
I hold that it is an undoubted principle of Mahommedan Law tha 
the persons who have the most direct interest in a mosque are | he 
worshippers who are entitled and accustomed to use it. It is i l 
possible to imagine whose interest in the mosque can bedi im 
theirs is not, and I should say that even if this ease fall under tb 
purview of Section 539 they would have locus standi te maintai 
the suit. But for the reasons which I have already given I am 
opinion that neither Section 30 nor Section 539 of the Civil Es : 
cedure Code applies to the oo case, and that the plaintiff y 
competent to maintain the suit.’ E. * 
The judgment of the Allahabad High Court seems to be in ¢ 
eae 
formity with the provisions of the Mahommedan Law. As = : 
already pointed out from the Radd-ul-Muhtadr and the. < 
Kazi Khdn, every Mahommedan who derives any ber ^ne 
an admitted wakf is entitled to maintain an action 
mutwalli, to establish his right thereto, or against ai 
to recover any portion of the wakf property which h | 
misappropriated, without joining any other paman wi ne mz ay 
— with E in the benefit. U — se | nc 
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1863, and has come into the possession of trustees under this later 
Act, no leave seems necessary. Again, Section 539 of Act XIV e 
= ef 1882 (the Civil Procedure Code), refers exelusiyely to “ trusts | 

— ereated for public charitable or religious purposes. " 
1 To make the provisions of this section applicable to a wakf, it 

must appear that the trust is for a publie charitable or religious 

purpose,—in other words, that it is vested in the publie, or that 

the beneficiaries are selected from the general body of the public. 

A Mussulman mosque, (unless it is a masjid-i-ümaa,) a private Mo Tuc 

. Imámbara, wak/fs created for tlie disbursement of private charity the Mahomme- 
(such as appeared to be in the case of Lutifunnissa Bibi v. Nazi- Eos 
— un Bib) or for the benefit of a more or less restricted body of 
people is not regarded by the Mahommedan lawyers to be vested 
in the publie or that the publie have any interest in them. The 
Mahommedan Law makes a broad distinction between wakfs which 
= — are publie in their nature and which are private. The wak/s in 
which the public have any interest and which, may perhaps, come 
| within the scope of Section 539 are the másalh--aámma, e.g., 
— public or jd@maa-masjids, bridges over which the entire body of 
A — the public have a right of way, caravanserais where anybody and 
— * everybody can alight ; public hospitals ; public cemeteries ; public 
— libraries ; public Madrassahs and public Imámbaras, like the 
-  Imámbara of Mohammed Mohsin at Hooghly. 
" With reference to such wak/s as are private or only quasi-public, 
- the provisions of Section 539 are in no way applicable. And if 
: they were not taken charge of under Reg. XIX of 1810, and were 
Be: not transferred to trustees under Act XX of 1863, the — 
© this Act would not apply. 
1 ... In respects of such wak/s, Moreira it is submitted the right to 
— bring a suit would be regulated by the general provisions of the 
E aT Law. 
— has already been remarked that where the nature of the wakf 
Cie undispoted or where the fact of the property being trust-pro- 
erty is admitted and there are several trustees, one or more of 
n can bring a suit in respect of the trust-estate without joining 
| the he others. If there is no trustee or none willing to act, any one 
o F the e > beneficiaries or some of them can sue on behalf of the others 
ES jeg t leave of the Kazi. If there is any dispute regarding the 

‘wal Som of the trustees, and in their absence, some of the bene- 
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ficiaries can sue on behalf of the others with the permission di f th 
Kazi. A suit to recover property alleged to be wakf belo n gs no 0 
to the heirs or descendants of the settlor but to the 7 p * 
Jointly.! Buta person who has been convicted of having m misaj 
propriated wakf property cannot obtain the assistance of the C - Jour | 
to recover the property in order to enable him to exercise the office 
of mutwall;* SESS Ee 

The beneficiaries of a wakf or some of them are entitled to m un- 
tain a suit to restrain the mutwalli from wasting the trus estate or : 
misapplying it.? E 


4 * x 


Regarding the procedure to be observed when there are se veral 
mutwallis and some of them are unwilling to join the oth E: dno 
bringing a suit to recover alleged trust-property, the ee 
the ease of Bechu Lal v. Oliullah* is in point. In that case it . 
was held that where there are several mutwallis, all of them, f 
possible, should be made plaintiffs ; but if any of them refus ed, 
then they should be made defendants. — 

It would seem, however, from the following principles that t 
ruling in this case falls short of the Muahommedat Law r- 5 = 

“If the appropriator do not appoint à mutwalli until dit atl " 
comes on him and then give directions to some persons — to how 
he is to act after his death,) such person will become the | — 
his estate and effects, and will be the mutwalli of his awkáf. E il al 
has stated that the executor will be associated with the mutwalli in 
the work of the trust [in the same way] as if he also was appoin te ted 
a mutwalli therefor, as is stated in the Muhit. And if he a i 
one person the mutwalli of his wakf and then appoints an execut 
the latter will become a partner of the mutwalli in the governai ne ce 
of the wakf.” — ES. EC 

“If there are two mutwallis of a wakf appointed by the Ki 
of two different cities, according to the Shaikh Imám i idi d I 
of them will be entitled to administer the proporkieass n 


jurisdiction of the Kazi appointing him. ” 


| Phate Saheb Bibi v. Damodar Premji, I. L. R., 3 Bom., — * oe. 
? Aga Mahommed Kumu? Tehranee v. Aga Abbas Tehranee, S. D. A 1859, p. 

3 Abdur Rahman v. Yar Mahommed, I. L. B., 8 Alla., S36. e 
3 — R., 11 —— 338 . — 
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“If the wâkif entrusts the governance of the wakf to two 
persons, or to a mutwalli and a wasi, neither of them would be en- 
titled singly to sell the proceeds of the wakf, though, according 
to Abii Hanifa, each might act with the sanction of the other 
when the person acting would be regarded as the mandatory of the 
other, so it is stated in the Hadi." 

* [f two wakifs, join in making one dedication and jointly ap- 
point two mwutwallis, both these mwtwallis, would be like one. If 
they are separately appointed by two different Kazis of two 
different places, they may each act as far as the property within 
their respective jurisdictions is concerned according to Imam 
Zahidi."? 

* Some of the beneficiaries can sue on behalf of the others. So 
also some of the mutwallis can stand? as litigants on behalf of the 
entire body; this is like the position of a wasi-bin-nikah (a guardian 
for marriage) ; all these guardians, if more than one and belong- 
ing to the same class, stand on the same footing, and therefore if 
one of them is authorised by the others to consent on behalf of all, 
no outsider can raise any objection. " 

* When there is a mutwalli, a cestui qui trust cannot lay a claim 
without leave of the Kazi for the recovery of any property which 
has been wasted or usurped [by an outsider], for that pertains to 
the mutwalli, but he can sue the mutwalli if he is a ghüsib, or to 
establish his title to a share in the profits of the wakf.” 

Some of the persons interested may sue on behalf of the entire 
body, when the property is admittedly wakf, even without leave of 
the Kazi. 

“In the Bazazia it is stated from the Durrar and Ghurrar that 
when a property is dedicated for the poor or for any purpose among 
the purposes of Almighty God, and it has been wrongly taken hold 
of by an usurper, in such a case the mutwalli has ordinarily the 


right to sue for its recovery. And if the ghâsib has made any 


erections or planted any trees, and they can be removed without 


any damage to the wakf premises, he will be allowed to do so, not 
otherwise. In the latter case, if his possession commenced ^on fide, 


he would only get ordinary compensation.* 





c Alamgiri, Vol. II, p. 506. 2 Fatáwa Kazi Khan, Vol. IV, pp. 304-306. 
. * The word used herdis ( _,.a%13 ) Which is intransitive and means, can stand 
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cr can be constituted. (* Surratzul- Fatáwa, p. 437. 
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assignee to recover the property. — m 


— -—] —À 


But even where the character of the arakf is in dispute, a pers o 
who alleges to be beneficially interested, jointly with others, m the © 


wakf is entitled to sue for its recovery, if it is misappropriated, with —— 


the leave of the Kazi, without any difference of opinion. If he sues 
without such leave, and the wakf is in favour of a limited number 
of individuals, there are two opiniohs regarding the question. But 
the more correct view is that he cannot sue for the possession of the 
property, because he is only entitled to an interest with other speci- 
Bc individuals in its income. For example, if the wakf is for the 
sons of A or for Zaid, Bakr, Amr and Hafsa, one of them cannot 
sue singly to recover an usurped property without leave of the Kaz. 
The reason on which this rule seems to be founded is obvious. The 
other beneficiaries may not care to have the property or to launeh 
into a speculative suit, and the Kazi will then see whether there are 
prima facie grounds for the institution of the suit. But a person 
who is the sole beneficiary may sue without such leave. Where, 
however, the wakf is in favour of, or alleged to be in favour of, & 
body of people, varying in number, some of then may sue without 
leave of the Kazi, for the right to the benefit of the wakf is not 
vested specifically in each beneficiary, but they are all collectively 
and separately entitled to its benefit as a whole. For example, in the 
case of a mosque any person who is in the habit of praying there 
is entitled to its full use; his right to its user is wholly independent 
of the right of other Moslems; nor is there any limit to the number = 
of people who may offer their prayers therein. Consequently, any — 
one of the devotees may sue without leave of the Kázi. — 
These distinctions were overlooked in the Caleutta cases. 3 
When there are several people entitled to the benefit of a wak 
some of them may sue the others for embezzlement. — | 
“The position of a mutwalli and an executor is alike. The 
dealing of one of two wasis, like the acts of one of two mutwallis, is 
void, for the two mutwallis and the two executors are like ¢ "n e = 
certain matters. This is the saying of the Ashidh and inia. ` 
result is, that if one of two executors, or if one of two m 
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were to give an Zjára of the wakf land, it will not x oe xu vit = 
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Where the mufwalli is himself the gAásib, or has, in breach ofi 
his trust, conveyed the property to another, the beneficiaries am 
entitled to sue the mutwalli or to sue him in conjunction with bis 
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p 0 QUIS 


the assent of the other, though both may have been appointed 
separately. Some jurists have no doubt held that they can act 
separately. And Abü Lais has held that this is the approved 
doctrine, and we ought to adopt it. But the first doctrine is men- 
* tioned in the Mabsút as the correct one, and it has been accepted 
in the Durrar and Kahastani has stated that it is the right view.” 
"The author of the Radd-ul-Muhtar then proceeds to say, ** My 
view is, that this is so when the two mufwallis or the two execu- 
tors have been appointed by the w@kzf or testator or by one Kazi. 
Accordingly, the act of one ‘will be valid when ratified by the 
other, and no renewal of the obligation will be necessary as is 
mentioned in the Manah. So is the position of an executor asso- 
ciated with a mutwally And it is mentioned in the Hamidia from 


at VA FNK-LLAÀ wg 
k 7 s" A 
" 


the Ismailia, that if a wasz, without the knowledge of the mutirall 


E. deals with the estates and some of it is lost, he would be lable for 
b damages." 

= * But the acts of one of two executors or of one or two mut- 
É J wallis are valid in respect of the buying of shrouds for the testa- 


rA 


 £or or w@kif and his funeral, and in demanding and litigating for 
the debts due to his estate and for his rights. The doctrine of the 
 lawfulness of one mutwalli or of one executor demanding by 
bimself the dues to the estate of the deceased or bringing a suit 
_ therefor is founded upon reasons of necessity. [|For example, the 
other executor may refuse to act, and owing to his conduct, the 
— wakf property may be about to be wasted or the other mutwalli is 
Et absent.] So it is mentioned in the Nikaya, and its commentator 
po anioi implies the same. The right to litigate is supported by 
the Zakhira. But Aba Yusuf has held that either mutwallé can 
- act by himself, unless the wikif has expressly provided that they 
E: Z mrast act together. If one mutwalli refuses to act he must be 
<a X taken to have renounced the trust. And the other mutwallz can 
— + for the protection of the estate until the Kazi has appointed 
E mother or authorised him to be the sole mut:allz."3 
: EA permission for one mutwalli alone to bring a suit without 
in — others is pr on the reason that they cannot act 
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add-ul-Muktar, Vol. V, p.689. < 2 Ibid, Vol., III, p. 620, - 
ur E uS * Kázi Khan on Wills, p. 434- 
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jinsiy in preferring their claim, amd evon shoni they jin a 
vao enn be dieusi to plead. This is in the Derre t 
~ When a person bas appointed two executors, and one of th 
dies appointing the other as his executor, the surviving € 
eam act for the original testator as a sole executor.” | 
“If ome man appoits two executors, according to Abi 
and Mohammed, neither of them can act singly in dealing w 
the properties of the testator, and the acts amd dealings of o 
entails andis, ci, the funeral ofthe dooce tid 1 22 
his debts and legacies, the emancipation of bis shaven tile — = 
um wr Gepos eae cneurpen properties Pot Oy cme edt 
singly im taking possession of properties and debts restored to; or cS 
paid to his estate, thowg’ any ome of them may sue singly to recom 
Ass rights due from other people." > | 
* Any ome of the trustees may act singly in the following m | 
ters, ais, m the bering of shrouds, burying the testator, in a = 
we de hed ead ime: of hi infant catdvea, im Seg 
deposits with the testator, and paying off his debts and legacies, Mm 
the emancipation of his slaves, and /itigating for Ais rights” — 
there are co-trustees of lands, any one of them may receive 8 
renta theegh all must join in a conveyance. * 
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* Redd, p 690. * Kasi Khán, p. 441. * Pbid, p. 
* Fatüxe': S4. Jarman on Wills, IT, p. 433. 
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CHAPTER XVIII. 
THE LAW RELATING TO WILLS. 





Sectron I. 
PRELIMINARY DISCOURSE. 


Tue records that have been handed down to us from antiquity 
regarding the customs and usages of the pre-Islimite Arabs seem 
to establish abundantly that testamentary dispositions were not 
unknown among the pagan tribes of the peninsula. But it is 

. . difficult to sav, from the materials in our possession, what were 
the conditions which regulated the validity or invalidity of wills 
— by them. 

The Rabbinical Law which was in force among the Jewish tribes 
id the testator from depriving his lawful heirs from the 


aL T. 
me, 


^ 

E — — ; it also precluded him from constituting a stranger as 
= an heir. But when a disposition was effectuated by the immediate 
Be: | delivery of possession, the Rabbinical Law [apparently regarded it 
. as valid. A will could be made either verbally or in writing but, 
E Š generally —— the first mode was considered as the more 










E. E The Koran — sanctioned the power’ of making a testam- 


f disposition, and regulated the formalities and — — 


= se dm Indüya “ate nwful on a favourable con- | 
| Analogy would suggest that they are unlawful, because — 
| signifies an endowment with a thing in a way which _ 
Se a ete ee moon hn a 
y has become void in the proprietor, (e. the testator), — 3 

reeset wit referees to = fate peine tae. = 
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EX. 


L * Koran, Chap. V, verse 75. 
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article on the morrow `) is unlawful, supposin, 
property in the article still continues to exist at d 
that the suspension of the deed to a a period v 
null and void. (as at the decease of the —— "T 
The reasons, however. for a more favourable vonstrue 
particular are two-fold ;— First, there is an Mmdispe 
that men should have the power of making — 
trom the delusion of his hopes, is improvident a c 
practice, but when sickness invades him, he -— 
afraid of death. At that period, tkerefore, he stam zi 
compensating for his deficiencies by means of his pr 
this in such a manner that if he should die of that i "ei S 
(namely. compensation for his deficiencies and ner ^ 
state) may be obtained,——or. on the other hand, if | on Ex 
that he may apply the said property to his wants — and 
objects are attainable by giving a legal validity — ills, 
therefore ordained to be lawful. Secondly, wills : > declan 
lawful in the Koran and the traditions, and all — 1 pe ‘ 
over, have concurred in this opinion.” E 
The remarks of M. Sautayra on this subject a 


special consideration :— 


R 


* A will from the Mussulman's point of view is a di 
tion, since its exercise is regulated by the orem; 1 
testator the means of correcting to a certain | 
succession, and of en: abling some of those relatives w 
trom inheritance to obtain a share in his — 
the services rendered to him by a stranger, or the € — 
in his last moments. At the same time the x — 
that ua power should not be exercised to the pe 

2 The tradition reported by Abi Wakkás s 
view and forms the foundation for the restric ou 
Mahommedan Law imposes on the power of t 
tion possessed by a Mussulman. He says ` 
conquest of Mecca, being taken so ex ^m 
despaired of, the Prophet of God came to ] 
tion, I told him that by the blessing of | € 
estate but no heirs except one daughter, I v 

, dispose of it all by will, He mene ‘No? 
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interrogated him, ‘if I might leave two-thirds or one-half, he also 

replied in the negative—but when I asked if I might leave a third’, 

he answered, * Yes, you may leave a third of your property By 

will, but a third part to be disposed of by will is a great portion, 
and it is better you should leave your heirs rich than in a state of 
poverty which might oblige them to beg of others.” " 

The result of these directions is, that under the Islàmie Law, a 
testator cannot by a testamentary disposition deprive his lawful 
heirs of their share in the inheritance nor dispose of more than one- 
third of his estate.! A bequest to an heir is under no circumstance 
valid, though a bequest in favour of a non-heir is valid to the 
-» amount of the third of the estate of the testator, although the heirs 
| of the testator may not give their assent thereto. These principles, 
— however, will be developed fully in their proper place. 

Having so far pointed out the basis on which the Mahommedan 
Law relating to wills is founded, I shall now proceed to discuss what 
is the definition of a will under the law of Islâm, and the conditions 
requisite for making a valid testamentary disposition, or giving a 















T valid testamentary direction ; in other words, the testamentary 
— eapacity of the person making a will. 

i 

— SECTION II. 

* Form AND CHARACTERISTICS OF A WILL OR WASIAT. 

E A will is defined by Jarman to be ** an instrument by which a 
~ . person makes a disposition of his property to take effect after his 
decease, and which is in its own nature ambulatory and revocable 
Xf during his life."? Under the Mahommedan Law, however, a will 
- may be made either verbally or in writing. And consequently 
rA a wasiat is defined in the Alamgiri * to be the conferment of 


aright of property in a specific thing or in a profit or advantage 
m the Me of a gratuity to take effect on the death of the 





: Firmi; Ibn Mâja; Radd-ul- Muhtár, Vol. V, p. 639. 
* EE Jarman on Wills, p. 16. 
|. * A written will is termed a wasiatnamah, while a nuncupative will is called 
si n pl; ie wasiat. A will need not, under the Mahommedan Law, be in writing. 
 Tumeez Begum v. Furihut Hussan, 2N.W.P ER. P. 155. 
* Cor spare also Radd-ul-Muhtdr, Vol. V, p. 640. 
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The Sarya defines wasiat somewhat similarly, namel: — 
act of conferring a right in the substance or the usufruct of a t i 
after death. = ae 

It may be constituted by the use of any expression that st NV 


m * 


= 


lv indicates the intention of the testator ; so long as it is ap cal 
that the intention of the testator is to make a disposition opel = = : 
on his death, it will be regarded as a wasiat. The devise may 
either to the legatee beneficially or in trust for some purpos se or 
object, and may be constituted, by saying, * I have bequeathed st 
a thing to such an one,” or “I have bequeathed towards such a ar 
one," or by any other words or expression that convey the idea of 
disposition dependant for its operation upon the death of the te 

A will may be made also by signs, as in the case of a dum 


“Sigs 
X 





3. f 
KA Lp sn 


"PE P. Ane 


T , 
» 


person who does not possess the faculty of speech, but who cs J 
express his meaning by signs. So also in the case of a — o f 
is a mé riz, that is, suffering from a mortal illness and unable from — 


weakness to speak. “A sick man makes a bequest, and bein B 
unable to speak from weakness, gives a nod with his head, and it 
is known that he camprehends what he is about ; in these circum — 
stances, if his meaning be understood, the bequest is lawful but nc — 
otherwise. And it is implied that he dies without regaining t he | : 
power of speech ; for then it is evident that there was no hope ai t 
the time of the bequest of his being able to speak, and his condi- . 


tion was therefore the same as that of a dumb man.’ | p is 


In some cases the disposition may prim@ facie appear to convey an s: 
immediate interest, and yet the intention may not be to give it op ra⸗ 
tion during the lifetime of the testator ; when thatis so, the c isp 10: — 
tion will take effect as a wasiat. Mere postponement of the actua l 
enjoyment of a property conveyed to a person does not necessarily 


PAPST. 


constitute the disposition testamentary, as appeared in the c: ise c 
Nawab Amjad Ally Khan v. Mohamdi Begum* The chs rac ana 
the disposition, whether it is a will or a disposition — vivos. 


whether it operates in presenti or in futuro as a wasiat, is d — 
ent upon the intention of the testator. — 


' The difference between the two expressions arises from the me oft het 
propositions *'* towards " (4d) and ‘‘ to” (/e) the first signifying the € "onveyar 
of a beneficial interest to the legatee and the secoud by way oft "ust. do 

? Radd-uwl- Muhtür, Vol. V, p. 636. — 


_ * Baillie, p. 652 ; Alamgiri, Vol. VI, p. 168. * 11 — » 5 
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A wasiat may be conditional or contingent. Its operation will — 
therefore be dependent upon the happening of the contingency, | 
and if the contingency does not happen, it will not be given effect 
to.! A reference to some impending danger is common to most 
of these cases. For example, a man may say, “should I die of 
such a malady," or * should I not return from the pilgrimage to 
the Holy Shrine I leave, &c.," or * I bequeath so-and-so in case 
anything happen to me on my voyage to Mecca," the wastats in 
these cases would not take effect if the contingencies apprehended 
do not happen, whether the Will be in writing or by word. The 
jurisconsults, however, draw a distinction between a contingent 
wasiat in writing and one made verbally. They hold that when 
there is only a verbal wasiat dependent for its operation on the 
happening of a contingency which does not happen, the wasiat is 
revoked zpso facto. But if the wish of the testator has been reduced 
into writing, and that writing has been confided into the hands of 
a third person, and after the possibility of the contingency ever 
happening has ceased, if the testator does not withdraw the writ- 
ing. from the hands of such person, it will be presumed that he 
did not intend to revoke his wastat made before, and effect will be 
given toit. If the will always remained in the hands of the testa- 
tor no such presumption would arise. But when the wasiat is in 
the following terms ** should I die," or ** if I die, such a thing," or 
* so much of my inheritance shall belong to such an one," it will 
not be a*contingent will but a wasiat, pure and simple, because it 
is the essence of a wasiat that it should take effect upon the death 


of the testator.* 


SECTION III. 
THE ČAPACITY or TEsTATORS. 


. There is considerable difference between the several schools re- The capacity 
garding the capacity to make a will. Freedom, however, is regarded — 
by all the schools as a necessary condition. A slave, whether in the 
absolute control of his master, or one? who has obtained a qualified 
freedom upon a covenant for ransom cannot make a testamentary Freedom. 





1 And it will not be admitted to probate, 1 Jarman, p. 16; Parsons v. Lance, 1 


. — Ves, 190 ; Sinclair v. Home, 6 Ves., 607. 


* Sautayra, p. 311. ? Example of this will be given later. 
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disposition of his property. But a bequest made by a perso H | 
ing under this disability would be valid when its c pera 
referred to a time subsequent to his attaining his free 
prisoner incarcerated for an offence is not subject to this disal 
for he is not debarred by his loss of freedom under the direc 
of the law, from dealing with his property, as his convietion o — ofi 
offence does not vest the property in anybody else, where as st 
slave, whether absolute or qualified, can only hold prope à 
to the control of his master. 

Sanitr. Sanity also is a necessary condition to the validity of au s 
“A bequest.” says the Futüwa Alamgiri, “by any one who J 
incompetent to perform a gratuitous act is null. Hence, JE $ 
by an insane person or a mokåtib? or a mázoon? is void. | 
a person is insane at the time of making a wasiat, but afte | 
recovers from his insanity and then dies, still the bequest is um 
lawful for want of competency at the time of making it.” al E 

According to the English Law, a will made during a lueic in n- 
terval is valid. In other words, though the fact of a person being " 
found insane is primd@ facie evidence of habitual insanity, and c 
sequently of the invalidity of the will, yet it does not preclude proof 
that the exeeution occurred during a lucid interval. The prine ipl | 
of the Mahommedan Law is apparently different, —for, according es 
Kazi Khan, if a person makes a wasiat and subsequent thereto be 
comes a permanent lunatic, in such a case the wasiat will becom 
void. But when the madness has not lasted over six mofiths, t 
bequest will not be voided. a | 


ac 


— -- 
a em 


- 


The law requires a perfectly disposing mind, and a person wh 


dre 


becomes mad shortly after making a bequest, or who is mad at t tl 

time, is presumed not to be capable of exercising the fi eu - ; 

properly considering the nature of the act. Similarly, if ay pers 

| were to make a bequest, and then become subject to hallucina 
— | and afterwards lose his mind, and remain in that condition 1 mi 
RO e death, the wasiat will be void It would follow from i a li 
ENA — dictum that when a person is a lunatic, and makes a begui ast t du 








s A mokâtib. NET. 
TA slave who has entered into an agreement with n master or. his 
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a state of lucidity, the bequest would be invalid, for the reasons 
upon which the wasiat of a person who loses his mind after the 
bequest, is held to be void. Is perfect sanity, however, an essential 
condition ? The .Sharüya speaks of “ perfect understanding " as 
necessary to the valid constitution of a will; but it would seem 
from the cases given in the J@maa-ush-Shitt@t and the general 
purport of the Hanafi Law, that what is required is a mind that 
comprehends the nature of the testamentary act, in other words, 
it must be a disposing mind. As long as the capacity to under- 
stand the nature of the act is Present, as long as the person entering 
into the obligation is possessed of understanding sufficient to 
comprehend the effect of the disposition, the mere existence of 
partial delusions would not destroy the capacity to make a will.' 
As a general rule, it may be stated that the principles of the 
Mahommedan Law with regard to the disposing capacity of persons 
afflicted with any mental delusion on any particular subject, which 
however does not interfere with their powers of comprehension, 
are analogous in the main to the principles recognised by the 
English Law. 
Absolute insanity may not be the only cause of destroying the 
pug capacity. The will of an idiot is of course void. Mental 
imbecility arising from advanced age, illness, or any other cause 
may destroy the testamentary power. The loss of the disposing 
| capacity may be either temporary or permanent. A temporary 
- loss may*be caused by drinking, drugging, illness, &c. Undue influ- 
—— ence exercised over a weak mind may also lead to the same effect. 
— Under the Mahommedan Law, the acts of disposition by a per- 
son suffering from an illness which induces the apprehension of 
death and which eventually causes death, have only a qualified effect 
given to them. For example, when a person suffering from such 
| an illness makes a gift or wakf, such disposition, though an act of 
immediate operation, takes effect like a will and is valid only so 
as a wasiat may be valid. - 
- Thisi is independently of any question regarding the disposing con- 
“dition of the testator’s mind or the spontaneity of his action. The 
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— eA — of Banks v. Goodfellow, L. R., 5 Q. B., 519. 
— = — a per-on suffering from a Marz-ul-mout is valid only as to a 
— third (o; Radd- — 






































464 THE LAW RELATING TO WILLS. a E 
law presumes that a person in such a state is devoid of a complete - 
disposing faculty. - In considering, therefore, the operativo | * 
of voluntary dispositions to which effect is given immediat = 
regard is to be had to the state of the disposing party at the tir 

of the contract. If he was then in health, they are valid as again: 
the whole of his property, and if he was not then in health, th 
are valid as against a third of it. By acts of disposal are 
understood such acts as are initiatory or creative of — 
have in them something gratuitous. For the acknowledgment o 


a debt in sickness operates against the whole of a person's est * ja — 


Las. 


and a marriage contracted in sickness is in like manner ope ive — 
against the whole to the extent of the proper dower. An ael ot = 
of disposal which is not to take effect till after the death of the dis- 
ums party, as when a man says—* Thou art free after my death.” 
“This is to Zaid after my death,” is good only to the extent = 
of a third of his property even though it were made in health 1. | 
Emancipation, mwAübüt,! wakf, gift and ziman or suretyship by a 
sick man have all the same effect as bequests, and operate nl Y : 
against a third of his property. The diseases which naturally give ^ 
rise to an apprehension of death and which are technically cal ed » 
Marz-ul-mout or death-iliness have been explained in a previous — 
— Some further explanations may usefully be added here? — Lr 
“ The approved doctrine as stated by Kahastáni is that Marz - 
ul-mout is an illness from which death results though the suffere To 
be not confined to his bed. A long-standing illness is nof reg: m 
ed as a death-illness so as to overpower the disposing faculty of ; 
the sufferer and restrict his capacity to make a disposition of ] his 
entire estate, on the ground that when it has existed for a long 
period, it has become a part of his nature as in the case of th le 
blind, the lame, &c. A death-illness is accordingly a disease. » fron m 
which death is imminent, and this happens when it goes | m in 
creasing until it ends in death, but where it remains station | 
for a long time, or the progress is so imperceptible as. to ¢ caus 


fear to the sufferer, when he becomes habituated to it, i it is pi- 
2 des E 


^ Muhábát is an act by which the donor makes a gratuity t )n 
vither by reducing the priee or increasing the value of. the pr operty sok 
Muhábát is derived from hubwat. ; | 

* Alamgiri, Vol. VI, p. 168; Baillie's Dig., p. 651. — — 

* From the Chapter on Wills, — Vol. X p. 89. - 008 
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death-illness.! When a death occurs after the lapse of a full twelve- 
month from the commencement of the disease, the disposition is 
valid with reference to the entire estate. But when a death has 
occurred before that period from a disease which usually ends 
fatally, and the diseased was disabled by it from leaving his house 
to attend to his ordinary avocations or, if a woman, from perform- 
ing domestic duties in the house, such a disease is regarded as 
death-illness and the disposition will take effect with reference to 
one-third." ** A gratuitous disposition by a woman about to be con- 
fined is valid with reference to? one-third ; so also if two bodies 
of men come into collision with each other which ends in blood- 
shed and the death of some, the rule of Marz-ul-mout would apply, 
(Le. the disposition made after the people had started for the fight 
would only take effect with reference to a third, but not if there 
was no collision). So also the disposition of a person overwhelmed 
in a storm and of the prisoner ordered to be executed. ? 


The provisions of the Shiah Law on this branch of the subject — doc- 


are analogous, and yet there are some features of difference which 
deserve especial attention. According to the Jawéhir-ul-Kalam, 
“dispositions of property by a person suffering from a mortal 
illness are of two kinds :—such as are deferred and not intended 
to have operation until after the death of the testator ; and such as 
take effect immediately. The first are to be treated in every respect 
as legacies according to the unanimous consent of *our doctors 
and like the acts of a person in health, which are done with refer- 
ence to his death so as not to take effect till after it. The second 
description of acts are such as are of immediate operation like 
muhabat or connivance at loss in contracts of exchange and gift, 
wakf and emanciption. These are good according to some of * our” 
doctors as against the whole of the settlor's property, and accord- 
iug to others only as against a third. Both opinions, however, 


5 agree in this that if he should recover from his sickness, they are 
. valid against himself and against his heirs, and the difference of 
. opinion is only when he dies of the same disease." 

| = .** Here it is necessary to note the diseases which restrain a man 
: — from disposing of more than a third of his property. Upon this 





: This is according to Zailye and others, 


— 2 $ x Radd-ul- Muhtár, Vol. V, p. 650 ; according to the Miráj. 
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point we may say that every disease which is — com] 
with apprehension of death is said to be dangerous,! st — 
fever, consumption, hemorrhage, &c. Diseases, again, 
there is usually recovery have no other effect on a man’s 3 € 
of his property than if he were in a state of health — 
porary fever, headache, whether with continued augmenta 
not, ophthalmia, and a tubercle on the tongue. Diseases ag 
which admit of being classed as either, that is, as a 1ngero: 1 
undangerows are putrid fever, diarrhoea, a phlegmatic sv ellir 
It were, however, better to ascrike the effect under consideratio 
to all diseases which are in facet accompanied with, or — 
im death, whether they are customarily dangerous or not. 
occasions of actual conflict in war, or of a childbirth with somer 
of storms at sea have not the effect alluded to, namely, — 
pairing a person's power to dispose of his property, because, in po int 
of fact, the term disease is quite inapplicable to them.” — 
The effect of testamentary dispositions by a person lal o 
under an illness of which he eventually dies, is thus explai ir 
the SAarüya -— 5 = 
(4) When a person in sickness has made a gift and also ent : rec 
into a mufA@éat transaction, and the third of his property suffice "s s f y 
both purposes, there is no question that effect is to be give n t 
both. But if it should fall short, the first act of the de — 1 
entitled to preference, and effect would be given to the othei r 
in suecession until the third is exhausted when the deticiem 
would fall solely upon the last. I 


(^) When a gift of immediate Hen — one whom 


is to be given to the former, but effect will also be given. to 
latter if the third of the estate is sufficient for both — 
if not, the latter is valid so far as the third will bear z 
to the remainder. 

(©) When a sick person having no more than a kurr 
of grain of some kind of the value of six dinars sells it 
ra inferior grain of the value of two dinars the loss. i 

a half of his whole estate, whereas all — 
eee of is no more than’ third. and: thoii 


 Querrr, Dreit Musalmár, I, p. 635. ; * On this 1 
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accordingly restore a sixth to the heirs, but that would be usurious, 
and in order to make a valid transaction it is necessary that he 
should give back to the heirs one-third of their good kurr, and that 
they should give back to him one-third of his inferior kurr; there 
will thus remain with the heirs two-thirds of the kurr, or two dinars 
in value, and with the purchaser two-thirds of a kurr or four dinars 
in value, which will only be an excess of two dinars or one-third 
of six (the whole estate) which is just the amount which the seller 
could lawfully dispose of in his last illness. 

(d) If a sick person should sell some article of the value of two 
—— hundred for one hundred and afterwards recover of his disease, 
— the contract is necessarily binding. But if he should die, and 
the heirs refuse to ratify the sale, it would be valid so far as a 
half of the article is opposed to what he actually paid, and that is 
three parts out of six and the muAabdt is good as to two-sixths or 
one-third of the six, and these together, amount to five-sixths of 
the article to which extent then the sale is valid, and void. only as 
to the remaining one-sixth which therefore must be returned to the 
heirs. The purchaser, however, has an option and may cancel the 
sale on account of the partial invalidity of the bargain or abide by 
it, but should he adopt the latter alternative and offer the heirs 
— — & compensation for a sixth of the article, they also have an option 
— either to reject or accept, their right being involved in the sub- 
— stance of the article. 
= The result of these provisions is, that a testamentary disposition 
E by a person suffering from a death-illness is valid, if at the time of 
— the wasiat, the testator was sufficiently in his senses, and the act 
€ | was a spontaneous expression of his own wish or intention. An 
| .  ae& of immediate operation even would take effect as a wasiat. 
— ~ There is considerable difference, however, between a gratuitous 
— lisposition made ona death-bed or in contemplation of death, and 
E E acknowledgment of a liability. 
d ASItis to be observed as a general rule, " says the Heddya, “that 
E here a person performs with his property any gratuitous deed 
of in Y n 1ediate operation, (that is, not restricted to his death,) if he 
ha health at the time, such deed is valid to the extent of all his 
— erty or if he be sick, it takes effect to the extent of one- 
* sf ird « F his property, and where a person performs such deed with 
his rop ber — — to the circumstance of his decease, it takes 
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effect to the extent of a third of his property, whether m 
he be sick or in health. If, on the contrary, a person * ke a 
acknowledgment of debt, such acknowledgment is of effect t 
whole extent of his property, notwithstanding it be made ¢ luring 
sickness as this is not a gratuitous deed. Still, however, a dec 5 lar: 
tion of this nature made in health precedes a declaration of th 
same nature made in sickness. It is also to be remarked tha 
sickness, of which a person afterwards recovers, is — n 
as health." P 
* If a sick person make an acknowledgment of debt in | aN ivo a 
of a strange woman, or make a bequest in her favour, or best — 
a gift upon her and afterwards marry her and then die, - 
acknowledgment is valid, but the bequest or gift is void; for t 
nullity of an acknowledgment in favour of an heir depends. pe 
person having been an heir at the time of making it ; whereas | he 
nullity of a bequest in favour of an heir depends on the legate i: 
being so at the time of the testator's death as has been al — 
explained, and as the woman was not an heir at the time of she 
acknowledgment but had become so (by marriage) at the time | of 
the testator’s death, the acknowledgment is therefore valid, * 
the bequest is void, and so likewise the gift, it being — 
the same rule as the bequest.” — 
“ If a sick person make an acknowledgment of debt due by hi iim 
to his son, or make a bequest in his favour, or bestow a gift upon. 
him at a time when the son was a Christian, and he (the : son) 
afterwards previous to his father’s death became a Mussulr - n 
all those deeds of acknowledgment, gift or bequest are void; 
bequest and the gift, because of the son being an heir at the im 
of his father as above explained, and the acknowledgment, b eca i 3€ 
although the son on account of the bar (namely, diffe ence o 
religion) was not an heir at the time of making it, still the e: ause 0 
inheritance (namely, consanguinity) did then exist, whicl h .hrows 
an imputation on the father as it engenders a suspicion. É that hé 
may have made a false declaration in order to secure the d esce n 
part of his fortune to his son. It is different in the ei ase of m 
riage as above stated, for there the cause of inherits es nj amel, 
marriage) occurred posterior to the — ind had r 
existence previous thereto, for supposing the marr 
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existed at xn period of making the edkoou ae Lor zme n | 
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the wife being then a Christian, should afterwards, before the hus- 
band’s death, become a Moslemah, in that case it (the acknowledg- 
ment) would not be valid.” 

“Tf a sick person make an acknowledgment of debt due by him 
to his son who is an absolüte slave or mokatib, or bestow a gift 
upon him, or make a bequest in his favour, and the son should 
afterwards, before the death of his father, obtain his liberty, in that 
case none of these deeds are valid, because of the reasons explained 
in the preceding example." 

Similarly, Kazi Khan declares, ** When a sick man has acknow- 
ledged a debt to a woman who is a stranger to him, or bequeathed 
a legacy to her, or made her a gift and has subsequently married 
her and then died, the acknowledgment is lawful according to ‘us,’ 
but the legacy and the gift are void. And when a sick man has 
made a bequest to his son who is an infidel, or a slave, or has made 
a gift to him with delivery, or acknowledged a debt to him, and 
the son is then converted to the faith, or is emancipated before his 

death, the whole of his act is void.” à 
But when the acknowledgment is not for a specific amount, or 
for a specific thing, it will be given effect to from the one-third 
of the estate. For example, if a person were to say to his heirs on 
his death-bed, ** I am indebted to Zaid, and you must credit what 
she says," in that case the claim of Zaid to any amount not 
exceeding a third of the estate must be admitted, although the 
heirs should claim it. This proceeds upon the basis of a favourable 

$ construction.! 

Similarly, if the testator were to say to his heirs, “‘if Zaid come 
and claim anything from you on my behalf, pay him the same to 
— whatever amount," which declaration would be recognised and 
complied with to the amount of one-third of the estate, and the 
acknowledgment being thus equivalent to a bequest the declaration 
i . of Zaid must be credited to the amount of one-third of the acknow- 
_ ledgor s estate and no more. If, therefore, besides the acknowledg- 
5: . ment in question, the testator had made various bequests in favour 
aS of others, one-third of his estate must be set apart for the legatees 
> — and two-thirds for the heirs. And the heirs and legatees will be 


a — S 


E. e upon to declare if the testator said anything to Zaid, and if 
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of his act." In other words, there i is no hard a nd 
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| — = 
they admit any liability, it will be discharged out of the 
and effects of the acknowledgor in proportion to the re especti 
shares of the heirs, and the legatees must be required to ver rify 
declaration to Zaid to such extent as they may think p OF 
Now, if both parties acknowledge that there is MEA )win 
to Zaid, it is evident that there rests a debt upon the estate : 
the shares of each respectively and consequently this being $ 30, 
follows that if Zaid should claim more than what is admi tted b 
the heirs and legatees, [and has no other proof, excepting | he v 
specific acknowledgment of the testator ,] the affirmation on C th | 
the heirs and legatees, ** to the best of their knowledge, or, pe the: 
words, to the effect that they do not know of any more being! 
to Zaid " will be believed : “ for they cannot be required tos 
positively, as their oath regards a matter between the claimar — 
the acknowledgor merely, and in which they are not princip ) x 
If a person bequeath any article jointly to one of his 
and a stranger, in this case the bequest in favour of the h eir i 
not admitted, and a moiety only of the legacy is given to 
stranger, Pauso as an heir possesses the capacity of b "ing (d 
legatee, he therefore obstructs the stranger in the title whie icl 
would otherwise have to the complete legacy. It is not so wher | 
legacy is left between one person living and another dead, for i^ 
the whole goes to the living legatee, since a dead person € Es 
take a bequest. be 


AR 
TAM 
> fnr 


Regarding the capacity of an infant to make a testame nta 
disposition, the divergence between the schools is very — 
Shiah Law declares that perfect intellect and freedom are it 
pensably requisite to the validity of a bequest, and the will 
majnün' and of a sabi (youth or child) under ten years. of a | 
not valid ; when he has attained to that age all bequests E y 
for proper purposes in favour of his relatives and others a | 
ful according to the most common and approved doct: iné T | 
capable of discernment. — 

The Sháfeis and Malikis agree generally with the Shi 
cording to the Shafei doctrines, an infant may ri "e ty o 


228 


a wasiat if he is morally in a condition to understan E ue 
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the limit of age where capacity would be presumed. The Malikis, 
also, do not regard infancy in itself a disablility, but the jurists 
of this school do not seem to be agreed as to the characteristics of 
a wasiat made by an infant. Whilst some of them hold that only 
such dispositions by a minor should be regarded as valid as are in 
favour of pious objects, others are of opinion that the right of a 
minor to make a wasiat should not be restricted to these objects 
x . alone, but should be extended to all dispositions when it appears 
— that they are not contradictory and the minor possesses the com- n 
— prehension to understand the mature of his act. 
A The Hanafis, on the other hand, consider an infant who has not Hanafi doc- 
attained puberty as wanting in reason or comprehension and refuse ges 
him the power of making a wasiat. The Multaka expressly de- 
elares “that the validity of a wasiat requires several conditions, 
one of them being that the testator should be adult." So also the 
Fatüwa Alamgiri ; “a bequest by a youth under puberty whether 
— he be a murdhik' (adolescent) or not is unlawful according to us. 
And it makes no difference whether the youth be permitted to 
trade or be under inhibition, or whether he die before or after 
puberty. So also, though he should say, * If I arrive at majority, 
a third of my property is to such an one,’ the wasiat is not valid 
for want of competency at the time of making it." According to 
- the Radd-ul-Muhtár, ** the wasiat of a minor though possessed of 
- discernment, is not valid, except with respect to the provision for 
3 his funeral expenses, (on the authority of Omar [may God be 
~ pleased with him] in the matter of a wasiat of an adolescent).” 
M ia Heddya points out the difference between the Hanafi and Sháfei 
w in some detail. * Bequest by an infant is not valid. Sháfei _ 
— that it is valid, provided it be made to a discreet and — 
(mene purpose, because Omar confirmed the will of a sabi (that t RE 
E Ba RT who has nearly reached the age of maturity), and also be- EL E 
a ein the execution of it a degreeof advantage resultsto the infant LEA. F 
- E h as he acquires the merit of the deed— whereas in the 
| nent of it he is deprived of all advantage. The arguments D UL. 
© " doctors in support of their opinion upon this point are two- __ ——— 
* 2 id. a Fine a will is a voluntary act concerning which an infant —— eir e. 
tas sm E — of forming a proper judgment. See the 
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declaration of an infant is not of a ‘binding nature, bat ii 
validity of a bequest by such were admitted, that effect would fo 
of course. With regard to the tradition of Omar, the t 
there used must be understood to mean a person just a 
the age of maturity, or * the will of the sabi ` relates — 
celebration of the obsequies which is lawful in the opinion — 
doctors. Besides the annulment of the will is advantageous to > 
the infant, since in allowing his property to pass to the heirs, th Fi 
rights of natural affection are maintained, as before mentioned: 
With respect to the assertion of Shafei that in the execution of — 
will an advantage results to the infant, it may be replied that the | 
point to be attended to in cases of advantage or loss is the ims a E 
tendency of any act or deed, and not what may eventually meu — E 
from it; in other words, if the deed itself in its immediate tene | E 
dency produce advantage, the execution of it on account of the — — 
infant is preferable, but in the case here considered the deed (that | = 
is, the bequest) in its immediate tendency leads to a loss of po 
perty, although eventually the infant have an advantage, the bequest - 
having been made with a view to obtain merit in the eye of God, . 
and since the bequest of the infant in its immediate tendency — 
occasions a loss, it is not valid; in the same manner as holds in ease. 
of a divorce, in other words, if an infant divorce his wife orh 
guardian do so on his behalf, it is not binding notwiths “tanding ss 
divorce may on many occasions be attended with advantage! 
where an infant having a wife who is poor wishes to = 
and marry her sister who is rich and handsome. In — 
by an infant is invalid according to ‘our’ doctors, and int 
manner if an infant should make a will and die after he E 
to maturity, the will is not walid as having been — 
when he was unqualified for such an act, and so likewise i 
fant should say, * It is my will whenever I reach the 3 
rity that a third of my estate be considered as a lega 
of a particular person,’ the will is not valid, t 
being unqualified, is not competent to make a win u h 
deemed valid immediately, or that can be — : 
suspended to a future period, in the same mE 

| of divorce or emancipation.' It is otherwise with 
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slave or a mokatib, for thet possess a complete competency ob- 
structed merely by the right of their master, and therefore all their 


acts (such as divorce, bequest or so forth) are perfectly valid if 


referred to a period when that bar no longer exists, as where 
a slave (for instance) says, *I declare my wife to be divorced 
whenever I am free." c 

The provisions of the Hanati Law amount to this, that an infant 
under the age of puberty does not possess the capacity of making a 
disposition of his property by will What would be the limit of 
age under the Indian Majority Act (Act IX of 1875) is a question 
which has been considered at some length at a previous stage of 
this work. But a wasiat made by a minor becomes effective ab 
initio upon his confirming or ratifying the same after attaining 
majority." 

As regards the capacity of a person who is condemned to death 
for an offence, there is no provision in the law to deprive him of 
the power of making a will. A soldier engaged in an expedition, 
a person travelling and away from his property, in fact every 
sane and free person, whether man or woman, can validly make a 
bequest. 

Difference of creed is no objection to the power of devising 
by will. The Multaka lays this down expressly ; **the difference 
of religion between the testator and the legatee is no ground for 
mpugning the lawfulness of a wasiat. Accordingly, a Mussulman 
can make a disposition in favour of a non-Moslem (unless he is an 
alien) as a non-Moslem can make one in favour of a Mussulman."? 
With regard to the validity of a will made by a Moslem who after- 
wards apostatises there seems to be some divergence between the 
schools. According to the Milikis the wasiat is annulled by the 
fact of apostacy. According to the Hanafis, the will would have 
effect given to it if it is valid according to the sect to which he has 
apostatised.* 

.** If a Moslem should apostatise to Christianity, Judaism or Ma- 
gianism and then make some of the bequests referred to, such of 
them as would be valid, if made by a Moslem, remain in suspense 


until he returns to the faith or is put to death, or dies naturally, or 


takes refuge in a foreign country, and such of them as are not 
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rene 3 See ante, p. 48.4 Fatáwa Alamgiri, * The Shafeis differ. * Baillie's Dig., p.675. 
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valid, if made by a Moslem, are void according to = H 
but according to the two Disciples, the acts of an apostat * T 
ative for the present, so that whatever is valid accore i 
sect to which he apostatises is valid in him, and if the b 
an act of piety with them, bat sin with ‘us,’ it is valid à 
a sect of persons who are not pfrticularised. With T 
female apostate, her bequests are valid so far as the beques 
the seet to which she has apostatised would be valid, because sh je is 
not liable to be put to death for her apostacy."! ` Et 

Another essential requisite to the validity of a testamen a 
position is, that the testator should be proprietor of the s 
the will or should be entitled to it when it happens to bear 

But when the subject of the bequest is the property of he : 
tor who is so burdened with debt that his liabilities exceed hi 
assets, the disposition will not have effect given to it um ss the 


abject 


S 


creditors discharge the estate from the payment of their debts? — 

The Shiah doctrines on this point are explained thus in th T 
Sharüya :*—** When a person who is in debt directs by Md. 
emancipation of his slave,* and the value of the slave is twice 


— 
X: — 
— gr — 


' Alamgiri, Vol. VI, p. 141; Baillie's Dig., p. 675; Radd-ul-Mubtar, Vol t 
p. 643 ; Heddya, Vol. IV, p.537. |" 
* Santayra, p. 421. : Ent. 
* In the Alemgiri this principle is stated as follows : —'* When a man 1 
& bequest, being in debt to the full amount of all his property, the x 
is not lawful, unless the creditors agree to release the property pro : 
It will be observed that the way in which the principle is stated here i is in 
effects somewhat different from the principle as given in the text. And) 
English version of the Medya accentuates the difference in the 1 — 
passage: "if a person," it says, ‘‘deeply involved, bequeathes any I T 
such bequest is unlawful and of no effect, becanse debts have a prefi — 
bequests, and the discharge of debts is an absolute duty, whereas beques 
gratuitous and voluntary, and that which is most indispensable m nat h 
considered. If, however, the creditors of the deceased relinquish t — 
the bequest is then valid, the obstacle to it being removed, — 
being supposed to stand in need of his legacy.” But an a lysis. 
expressions used in all the texts shows clearly that the d — > th 
_ validity of testamentary dispositions by persons whose debis 1 le save e no 
I o EPA Uf. Juaplan quii wor, Io CNN: Ar irnseo 
" drowned in debt." en = 
_ * Jawühir-ul- Kalüm ; Sharáya. x puc 
— a characteristic of the moc es o 
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amount of the debt, the slave is emancipated, but must labour for 
five-sixths of his value, but if the value of the slave is less than the 
debt the legacy is valid. The reason is that debts taking prece- 
dence of legacies must be first discharged, and it is only out of a 
third of what remains of the estate that the emancipation can take 
effect. It is otherwise in the case of a gratuitous emancipation by 
a master on his death-bed when the law is, as before mentioned, on 
the ground of an express decision recorded by Abdur Rahman as | 
coming from the Imam Jaafar as-Sádik on whom be peace.” r 

A wasiat is lawful for any purpose which is considered proper 
under the law, ‘and which may be carried into effect at the time of 
the testator’s decease. The principles, however, are subject to cer- * 
tain limitations, the consideration of which is necessary before we 
come to the discussion of the persons for whom a wasiat may valid- 
ly be constituted. 

(1) A wasiat in favour of a person who intentionally causes Bequest to a 
the death of the testator is unlawful according to all the schools. — 
According to the Hanafis, a bequest is not lawful to a person who 
causes the death of the testator even unintentionally, by accident 
or misadventure, unless the person causing the death is an infant 
or insane. According to the Hanafis, the bequest is unlawful 

whether it was made before or after the death-wound. But if the 
- heirs assent to the bequest it would be valid according to Abi Ha- 
nifa and Mohammed, though not according to Abü Yusuf. When à 
| . the death is caused by an infant or a lunatic legatee, the assent of , 

the heirs is not necessary to the validity of the bequest. ** The 
— Prophet has declared," says the Radd-ul-Muhtar, “there is no 
— legacy for the person slaying, for he has hastened an event which : 
— God might have delayed, and therefore a bequest to the murderer | 
vis unlawful whether it was made before the mortal wound was given MEL UT 
E or subsequently, for the tradition is general, and this is the yiew 6f L2 — 

2Zailye. By hastening the event is meant that the act of the mur- E 


- $ 


- (— derer i is the immediate cause of the death of the deceased, for other- ; 
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&-. According to the Shiahs, the homicide must be intentional — 
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"UA 


- ` : - - 3 | T M à = 
person wounding is not invalid, for he is not the murderer, this is the — 


view of Ul'al-walj. The person causing the death of another forfeits 
the legacy whether his act was intentional, or the result of acci¢ dent, 


LI 
s , 


or misadventure, for example, if a man digs a well and the p arse J 
who has left him a legacy falls into it, the legatee forfeits the legacy.” 

“A bequest to a slayer will be valid according to Aba Wai 
and Mohammed if the heirs of the testator should consent. | bà — 2 
Yusuf, however, disagrees on this point, and holds that it is —J 
solutely void though the heirs should consent. According t 5 à d 
Sharnibilalieh, a bequest made before the murder is démm 
ing to all of them though the heirs should consent.” 


— E 
- ned * 
ing the offence committed on his person, and if after receiving the - 


mortal wound he makes a wasiat in favour of the person — 
the wound, it will be presumed that he pardoned the offence and — 
the bequest would be valid. EC 


avoid the legacy to the person causing the death. According to 


Pe? 


'* A bequest,” says the Alamgiri, ** to a person who slays the testator — 
—— or by accident is not lawful whether the bequest were m 
before the desth-wound or after it. But if the heirs assent to the bequest, it i 8 
^ according to Abii Hanifa and Mohammed, And if the slayer be a Eg 
uberty or insane the bequest to bim is lawful without the consent í D p 
the heirs, or if the slayer be himself the sole heir, a bequest to him is law: ul 
according to Abii Hanifa and Mohammed. A bequest to the mokátib or mudul * si | 
bar or wmm-wl-walad of the slayer is also unlawful without the consent of tha 
heirs." E" 13 - 

The Heddya states as follows:—* If a person makes a bequest in favon rot. 
another from whom he has received a mortal wound, it is not valid. whe h her 
the murderer be one of his heirs or a stranger, or whether he may bave wi )un ad 
ed him wilfully or by misadventure provided he be the actual perpetrator ¢ Ji 3 

because it is recorded in the traditions that there is no legacy foi = 
murderer, and also as the person who gave the wound has hastened the d leath 
of the testator, he is by way of punishment excluded from the — of tt x 
will in the same manner as a person under similar circumstance is € clade . 
from inheritance. So likewise where a man having made a bequest in you 
of a particular person is afterwards killed by that person, such — inval 
If, however, in these cases the heirs should give their consent the b beque st 
becomes valid according to Abü Hanifa and Mohammed. Abd J rust f D 
contrary opinion because the offence of the murderer which — 
—— of the will still exists." The former view is the o 








Pl * 
c m. 
"i sco 
8 z "- * a 
e >. — ASTE 
^e * ET. a - cw 
5 » ~a À 
— vi - 
, era NX. — 
b ac Ti. E: pA * 
* c R sv * 
A DL 2 d 
———— de 





THE CAPACITY OF TESTATORS. 477 


the Hanafi Law if the person causing the death is the only heir of 
the testator, the bequest to him would be lawful according to Abi 
Hanifa and Mohammed, though not according to Abii Yusuf. 

But though a legacy to one’s murderer or homicide is unlawful, 
a bequest in favour of his parents, children or any other ascendants * 
or descendants would be lawful. ; 

(2) According to all the schools a bequest to any one of the 
heirs is invalid without the consent of the others. 

* A bequest " says the Radd-ul-Muhtâr “ to a stranger (or non- Bequest to an” 
heir) is valid to the extent of, one-third of the testator's estate, but 7 
it may be validated respecting a larger proportion with the assent eg = 
of the heirs after the death of the testator ; consent given during » | 


the lifetime of the testator is of no effect ; the consent in order to + 
be effectual must be not only after the death of the testator, but 
the parties must be adult and su juris. The consent of heirs before 
the death of the testator is ineffectual because the right to the 
inheritance does not vest in them until his death. When consent 


- 


is given according to ‘us, the legatee would derive his title 
from the testator; according to Shâfeï, the right will be derived - 
from the consenting heir. When some of the heirs consent and _ 
others do not, the legacy will be valid in proportion to the share of 
the assenting heirs. It is requisite that the consenting heirs should 
be adult and possessed of understanding, that is, sane. Conse- 
quently the consent of the infant and the insane is not valid. | 
The consent of the person who is sick is subject to the same rules 
as his legacy. Whether a person is an heir or not must be consi- 
dered with reference to his right of inheritance at the time of the 
testator's death. Therefore, when a person leaves a legacy to his 
brother at a time when he has no children, and afterwards children 
are born to him and he dies, the legacy to the brother is valid, for 
in the presence of the children he has no right of inheritance. 
Similarly, if a person makes a bequest for his wife and afterwards — 
_ divorces her, the legacy would be valid for she is not an heir at the 

— time of the testator's death ; the marriage relation having been 

es - dissolved, the right of inheritance also falls to the ground.”! 

s If the heir is sane and adult and, therefore, possessed of the 
capacity of disposition but happens to give his consent at a time 








~ |^ Radd-ul-Muhtdr, Vol. V, p. 644. 








= | tions who would be entitled to succession to the estate o 
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when he is suffering from illness, if hè recovers from — — 
his consent is valid. Bat if he dies of the illness, his w i 
have the same effect as if it was a bequest, so that if — 
legatee was an heir of the assenting heir, the assent is not ul 
unless concurred in by the other heirs of the sick person, but "- : 
original legate@ was not the heir of the assenting heir who has ¢ E 
the assent will validate the legacy to the extent of — 
his share in the inheritance of the original testator." 
Bat though a bequest in favourgft an heir is invalid, ag å 
acknowledgment of a debt as stated before is valid.* 
If a man make a bequest in favour of a part of his riiai 
not valid because of a traditional saying of the Prophet, “God |— E 
has allotted to every heir his particular right," and also because & - 3 
will in favour or a part of the heirs is an- injury to the rest, and - A 
therefore if it were deemed legal, it would induce a breach of the — 
ties of Kindred. Besides * is said in the traditions ** a bequest to E- 
particular heirs is unjust." It is to be observed that in judge E 
whether the legatee be an heir or otherwise, regard is paid to the = 
time of the testator's death and not, as pointed out already, to — 
period of making the will. If some of the heirs should give ther = 
consent and part withhold it, the bequest then becomes venu ie 
porportion to the amount of the shares of those who consent, s ko 
invalid in proportion to the amount of the share of the others. ^ E: 
To recapitulate :— The persons who cannot be excluded 
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ue u 


succession by a testamentary disposition are those who are entitled | 3 
to a share in the inheritance of the testator upon his decease xhat- 
ever may be the category of their heirship. This principle i is 
founded upon the direction contained in Chap. IV, verse 7 of the 
Koran : * To every one have we appointed kinsfolk as heirs | ror 
their parents and relatives, and those with whom we have j 
their right hands ; so give them their portions, for s verily od. | 
over all a witness." The rights of the heirs, say the jurists, — 
irrevocably fixed by the Koran, and the harmony TH jas 
established by the divine law among the different € s of r 
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heir. The author of the Mylteka has declared in consequence that 
a testamentary disposition is null from the time when the succession 
opens, when the legatee is an heir, and the Maliki lawyer, Khalil- 
ibn-Ishàk, has declared that all legacies to the heirs are void. 
In consequence of these directions, the Mussulmans scarcely ever 
- make bequests in favour ôf an heir. When they intend making 
any variation in the shares of their heirs, they either make a Atha 
or an acknowledgment of debt in favour of the heir whom they 
desire to prefer. Occasionally, the devise is made nominally in 
favour of one who is not an hei 





ut really in favour of anheir. 
But a bequest in favour of a relation who is not entitled to a 
- share in the inheritance of the testator or who, though an heir at 
the time of making a devise, is excluded by any circumstance from 
succession at the time when the inheritance opens, is valid in law ; 
for example, when a person has two sons and one grandson, the son 
of a predeceased son, to whom he makes a bequest not exceeding 
one-third of his property, such bequest is valid. Similarly, if a 
man has a son and a daughter's son or a daughter's daughter, the 
daughter's son, not being an heir, a bequest to him is valid. Whena 
person has only a brother, and no children, the bequest to him would 
S ^ ote invalid, but if a child is born to the testator after the bequest it 
. will be valid, provided, of course, it does not exceed the disposable 
a - third. If a man make a wasiat in favour of his wife, it would be 
cr invalid, but if she is divorced before his death, it would be valid. 
— = A ease given by Sautayra will exemplify one branch of these 
A principles. A man of the name of Bou-Medina acknowledged him- 
. self to be a debtor of his wife to the extent of 250 dirhems, and 
(subject to the payment of that debt, left all his estate and effects in 
m ual shares to his said wife and two strangers ; held under the 
E Xs Ma 10mmedan Law that the debt should be first paid out of the 
m x estate, and that the estate should be thereafter divided in the follow- ds; 
"s =. i g manner among the legatees and heirs,— A 
| p To the widow ... 3/12 being 3/12 = 1/4 the share Mes 
— — IS ; of the widow en — 
(To cach of the legatees 2/12 being 1/3 of the quantity | — 
— E — disposable sii 
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All the schools agree in holding twat a bequest in favour “ 
Request to an. 20 heir is invalid. A legacy, says the author of the Multaka, im 
heir valid with favour of one heir is valid if the other heirs consent thereto. Amd ~~ 
other heirs. the Sháfei lawyer Aba Khoja has laid down the principle in — 
terms, and the Maliki jurist Khalil-ibn-Ishak has deelared — 
a disposition is made in favour of an heir and ratified by the other —— 
heirs, the legacy would take effect as an act of liberality om their — 
part. According to the Shiah lawyers, as we shall show more fally — 
hereafter, a devise in favour of heirs to the extent of one-third of - 
the estate of the testator is valid without the consent of the other | 
heirs, but where the devise is for more than one-third it is not valid |— 4 
without the consent of all the heirs. Such consent may be given — 
either before or after the death of the testator. Under the Sunni A i 
law ratification must always be after the death, an assent before b 
death being of no effect. E 
Under the Sunni Law apparently the assent must be a free adi a r 
voluntary act on the part of the heirs, and accordingly where the E 
testator has held out any threat in his will, the effect of which - 
be to bias the mind —— the bequest will not take effect. — 
* A legacy to an heir,” says Khalil-ibn-IEshák, ** would be annulled - 
when the testator has used the following expression, namely, - 
my heirs do not ratify these my dispositions my property shall gu 
the poor. But a legacy expressed in the following terms: ‘I be 
queath such a legacy to the poor unless my heirs consent to give it $ 
to my son’ is valid, because the heirs are free either to gieo j 
refuse their consent." E. 
The voluntary assent given by the heirs during the last i 
of the testator is irrevocable because the heir is supposed to 
then acquired a right. 
When a person has no heir he can leave his entire property to an 
one whom he likes. 
The author of the Sharéya has laid down that when a t er 
has exeluded one of his children from succession and left the 
doc- perty wholly to the others his direction is entirely invalid, 
inheritance will be apportioned among the heirs accord to | 
legal shares. But supposing a father a 
Dea acd among ener v ee 
. his death (a ta&sim-bil-wasiüt) if it is assented to pd 
awful without son, but if no such assent ig 
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be the effect? An example of such a case is given in the J@maa-ush- 
Sitti. A person who was going on a pilgrimage made a parti- 
tion of his estate and effects among his children in the following 
manner >—(a)} To some he gave some properties in excess of their 
legal shares on account of the dower due to their mother ; (4) to 
others he gave certain sume of money in excess of their shares to 
defray the expenses of their marriages. A question was raised by 
the heirs. who receiveds maller shares, as to the validity of the taksim- 
nümah-l-ezsat. The dictum of the Mujtabid was to the following 
effect :; ^ 

“The dower is a debt which is bound to be discharged before 
the parment ‘of the legacies. The properties given im lieu thereof 
have been lawfully devised. The sums of money left to some of 
the children in excess of their legal shares are in the nature of 
legacies and must come ont of one-third of the testator's estate. 
The remainder of the property must be divided among the children 
aeeording to their legal «hares."! 

A bequest im excess of the one-third is valid with the assent of 
the heirs. When there are several heirs, and one or more of them 
allows the excess it is valid to the extent of bis share im it. The 
mint of an heir is effective when conceded after the testator’s death. 


Whether it is equally valid before his death ix a question on which 


there are two opinions, the more common and approved of which is 
fn favour of its being binding on the heir. When the consent is 
iuiupeesd after the testator's death, it i» = ratification of Bis sct and 
not @ gift de mono from the heir, comseqrently it does not require 
possession by the legatee to complete its validity. 

(2) A masat by a Moslem in favour of an alien infidel is anlaw- 





fal sccording to all the schools.” 


(4) Bequests for the following purposes were diseonntenanced 
Es ment Lon” 

; If» person should direct by his will that his body after his death | 
Ďe carried to a certain place and there interred, and that a 
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bequest is lawful as to the rubót, but is void as to the removal 
the body, and that if the executor should incur any e pense im | 
removing it without the sanction of the heirs he will be resp — 
for the amount expended, though if he has their authority fe ] 
removal he does not incur any responsibility. <A direction F 
to ornament the testator's tomb is void. But with regarc 
direction to provide food for mourners after the testators's dez 
for those who may be present at his funeral, the lawyer Abii c 
has said that it is lawful as regards a third of the mec 
all may lawfully partake of the pro-ision who prolong —— 
the funeral, or who come from a distance, rich and poor alike, but 
that if there is any lavish expenditure in the preparations the A 
executor is liable for the excess. According to Shaikh Imam Aba 
Bakr of Balkh, a direction by will to provide food for thrée days 
after the testator's death is void. * * * Inthe H akiât-i-Natiki it — 
is stated that if a person should direct that a thousand dinars or 
ten thousand dirhems be expended on his shroud, no more than p" 
medium expense is to be incurred on that account and only t 
cloth which the testator used, for going to the mosque on Friday s 
should be used. And if a woman should direct her husband to- * 
for her shroud out of the dower due to her by him, it has been = 
that whatever she may direct or forbid on that subject, is a like x - 
When a person directs that he shall be buried in his mansion, the be je- 


quest is void unless he direct the mansion is to be converted into 








general cemetery for Moslems. — À direction that the testator's g x ve | 
be plastered and a vault or arch placed over it is unlawful e aa 

in places where such precautions are required against the rava ges 
of wild beasts. So also a direction that so much of one's p 
perty be given to persons for reading the Koran over e 
tors grave is void even though special readers be appoint be 0 
the purpose.” This passage embodies a number of sump * r 
regulations which, according to present usage, have fall | 


complete desuetude.! 





! See the Ztadd-ul- Muhtár,p.677. ‘The illegality of hiring a pers son for 1 
ing the Koran over the grave of the testator is founded on the un awful 
of hiring people for performing one’s devotions; **it is only i in cas | 
necessity," says the Radd, '*that persons may be hired to — evot 
functions, such as the teaching of the Koran or law or perfo i 
The jurists are agreed that a — cannot be hired for perfo | 

— * — E r 


x ; * 
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Under the Shiah Law beq¢ests are lawful for the following pur- 
poses :— - 
` (a) for offering prayers for the testator in perpetuity or for a 
limited period ; 
(4) for carrying the body of the deceased to Kerbela or any 
other holy place ; 
(c) for some one to perform a pilgrimage on behalf of the testa- 
tor ; 
(d) for burning lights and putting flowers on his grave or in 
the shrines of the Imams ; 
(e) for relieving the poor Syeds of Kerbela and Najaf ; 
(f ) for feeding the poor on particular holy festivals ; 
(g) for reading mursias (elegies) in the Imàmbaras ; 
(A) for offering sherbet or supplying water in the time of Mo- 
harram and such like objects ; 
(7) A wasiat may be made by one person to another for the per- 
formance of religious ceremonies on the testator's be- 
half ; for example, A on the point of death may ask B 
to perform the prayers which he has left unperformed 
during his lifetime, and B accepts the wasiat, it is valid 
and he will be bound to perform the same.’ 


ee 


prayers, fay, etc." As regards tbe reading of the Koran over a grave, the 
modern doctrine, founded on Mohammed's opinion, is that it is legal. See the 
Appendiz. 

! Jámaa-ush-Shittát. 





CHAPTER XIX. 
THE CONSTITUTION OF A WASIAT. 





















SECTION I. - Du 


WHo MAY BE LEGATEES OR DEVISEES. 








The Musa-lahu. 


Is principle, a was/at is lawful for any person or object ot 
ally or constructively in existence at the time of the disposit 
* [t is an indispensable condition," says the SAarüya, * pA 
legatee be in existence at the time of the bequest, and if he s 
not be alive, the legacy is not valid, in the same way as a . 
to a person deceased, or to one supposed to be alive, but v 
afterwards proved to have been dead at the time of the be E 
So also it is stated in the Alamgiri, that “there is no t eques st f 
the non-existing or the dead.” 3 p - 

We will now consider the objects or persons in n whorl fav ot 
a wasiat may validly be made :—(a) with the exception € 
Sháfeis, who regard a bequest by a Moslem to a non-Moslem i 
-unqualifiedly unlawful, all thewther schools admit the va id dity 
wasiat in favour of a non-Moslem who does not belong tc the d 
ul-Harb and consequently is not an alien.? The Re dd — Luh 
and the Alamgiri lay down this principle with the utmo e listir 
ness. “A Moslem,” says the Alamgiri, ** may lawfully 
quest to a Zimmi or vice versa, but a bequest to an — wh ) 1 
a Mustümin is not lawful. If a Moslem make a bequest to 


P 


a 
qu 
x 
^ we 
ET sd " 
No Ass 
2 





row — fan 

! Radd-ul- Muhtür, Vol. V, p. 661; I. L. R.,9 Bom., p. 158. - ES R 

2 For the reasons which -compelled the Moslems to withhe A 

from the Harbis, see ** The Spirit of Islâm.” The Mahommec dan La w 

more generous than the English Law was until a few rea as. 
city of aliens in England was removed only in 1870, 
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living in a dà r-ul-harb or hostile country, the bequest is not lawful, 
even though the heirs. should give their consent. And if the alien 


should come into Moslem territories under an &mn or protection, . 


intending to take his legacy, he cannot do so even with the consent 
of the heirs. This is when the testator and, the alien legatee were 
both in the déür-ui-/siám at the time. If the testator were also in 
the dár-ul-harb ‘our’ doctors differ as to the legality of the bequest. 
When the alien is a Wust@min residing in Moslem territory, it seems, 
on the authority of the Zâhir-ur-Rawâyèt, that a bequest to him 
would be lawful to the extent,of a third of the testator's property 
without the consent of the heirs and beyond that amount with their 
consent."! 

A similar rule obtains among the Shiahs on the subject. The 
Sharaya declares,—‘*‘ With regard again to legacies in favour of 
harbis or hostile infidels there is some doubt, but according to the 
most authentic traditions they are forbidden and null."? And in 
the Radd-ul-Muhtar a harbi or hostile non- Moslem is regarded as 
civilly dead.? 

But whilst a devise by will is invalid in favour of an alien, 
presents and gratuities may lawfully be made to him. ‘In the 
Sharh-ul- Kabir of Sarakhsi it is stated," says the Radd-ul-Muhtar 
“that there is no objection to a Moslem making presents or giving 
rewards to infidels whether they be relatives or not, and whether 
they be aliens or Zimmis, and the legality of this is founded on the 
tradition that the Prophet (may the blessings of God rest on him) 
sent various presents to Abdi Sufian ibn Harb and Sufian ibn 
Ommeyya for distribution among the poor of Mecea.* And the 
reason of this is that presents to one’s relations is commendable to 

. every man and acceptable in every religion, and to strangers because 
it is an act of kindness and generosity. Accordingly, presents may 


— be made lawfully to aliens, excepting of arms and armour."5 But 


— a bequest to an apostate is not lawful under any of the schools. ê 












— X For the rules relating to the Wills of non-Moslem subjectsof Mussalman 
| sovereigns, see post. 


/— * Fatáwa Alamgiri, Vol. VI, pp. 140 ; Sharáya ; Sautayra, II, p. 342. Act XXI 
x = oi 1850 makes no difference in the provisions of the Mahommedan Law on this 
| subject. — ps xd 


EX 





Request to an 
infant en ren? re 
sa mere. 
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(b) A disposition in favour of am infant en ventre sa mere 
valid according to all the sects, but according to the Hanaf : 
the child should be born within six months from the mec y the 
wasiat, in which case it is presumed to have been in existence at : 
time of the bequest.! In the case of infants (ineluding an infani F 
en ventre sa mère), acceptance will be presumed unless it v " Š. 
cause injury to the devisee or legatee. The right of the — | 
ventre sa mère to the bequest is established upon birth, and unti til 
then no person can exercise any right on its behalf, for exa m ple v 
commute the bequest or compromise *he claim of the unborn leg: a e 
The Radd-ul-Muhtôr expressly lays down that for the ** child it 
the womb there is no wali, for the word (mola) requires ^] 
in order to secure tender care and the infant in the womb does not 
stand in that need ; as a matter of fact itis a part of the mother, and od 
as there is on the part of the father no right of guardianshi e 
respect of the mother, consequently the father cannot be the x | 
of the child in the womb, nor can the mother be the wali of 1 h " 
child in her womb, and accordingly she cannot exereise any igh nto 
in respect of any legacy left to such child, for though it is a par E 
of her body, yet really it is a soul entrusted to her charge, and th the 
soul being in existence a bequest to it is lawful.7? “A wasiat is | 
from one point of view tamlik and from another point of vie 
appointing a successor to the rights of the testator (in a posi 7 
or the whole of his estate), and therefore though no wales can be. 
appointed for an infant en ventre sa mére, according to all i * 
rities, such as Allàmah Ibn-Shibli, Halwâni and other Mashi h, 
an appointment of a was: or executor for such an infant is vwful 
as is lawful the appointment of a was in the case of a x 
unborn children. Such appointment takes effect upon the t ji: p f 
the child when its right vests in the bequest.” 4 — 


When the father of the child is alive, the birth of the ile 
should be within six months from the date of the — or 


se 
— 
E 


~ 





1 A bequest to a child in the womb if born within six months fro — 
of the bequest is valid; Fatéwa Alamgiri, Vol. VI, p. 140. Radd-ul-: luh 
Vol. V, p. 661. Bailllie's Dig., p. 627. In the Nihâya it is stated that * 
months should be computed from the date of the death of the testator. J i 
Muhtér, Vol. V, p. 662. E s 

*'* A foetus can neither be constituted, a wali (guardian), nor can | d 
constituted for it" * ** 


2 Radd-ul- Muhtár, Vol. V, p. 642. ti edo 


a 
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that the right to the legacy may vest in it, but when the father 
is dead or the mother is divorced, the birth should be within six 
months from date of bequest and within the longest period of gesta- 
tion (recognised by law) computed from the date of the father's 
death or the talâk of the mother. For, shoyld the birth take place 
after this period, the child cannot be presumed to have been con- 
ceived at the time of the bequest. 

But though a direct wasiat or a legacy, in other words, a testa- 
mentary gift to an unborn child is valid only when it is e» ventre 
sa mére and is born within six rgonths from the date of the bequest, 
yet the law recognises the validity of a wakf břl wasiut, viz. (a 
testamentary wakf) in favour of unborn children to come into 
existence at any time, when a commencement is made with a person 
im existence. For example, a wasiat in favour of A (a living 
person) and his unborn children and descendants in perpetuity 
as valid according to all the schools, Sach a wakf will have effect, - 
given to it by the appointment of wasis who would carry out the 
trusts of the wakf. 

Under the Shiah Law there is no restriction as to the time when Shiah Law. 
the child should be born to take the benefit of the bequest. It will 
be sufficient if the child is born within the longest period of gesta- 
tion recognised by the Shiah Law from the date of the bequest.' 
“A bequest to a fectus in the womb actually existent is valid, but 
it requires that the child be produced alive, and if it is still-born, 
the wasiat is void; while if it is born alive, though it should die 
immediately after, the legacy descends to its heirs.” ? 

Under the Hanafi Law a child must also be born alive to be 
entitled to the legacy. ** When a person makes a bequest to what is 
in the womb of a woman and she is delivered of a dead child, after 

d his death, and a month after the bequest, the legaey is not for such 
C = child, but if the child be born alive, and then die, the bequest is 
P3 -. lawful to the extent of a third of the testator's property, and is 
E | divisible among the the child's heirs. If the woman should bring 
Ber forth two children, one dead and the other alive, the living child 
takes the whole legacy, but if both be born alive and one of them 









' 7 See the Personal Law of the Mahommedans, p. 150. ; 
p USharüya-wl-Islám, p. 253. There is a distinction between a bequest to a 
e = a foetus and the beqüest of a fetus. 
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die, the legacy is divided into moieties one for the living: ch ild 
the other for the heirs of the dead one hy way of i nhe n 
When a person makes a bequest in these terms : * If the 
womb of such a person a girl, she is to have a legacy — at 
dirhems, and if there be a boy, I bequeath to him ie — 
dirhems,' and the woman is delivered of a girl within — 
six months after the bequest, and of a boy two or three € | 
the legacies to both are valid to the extent of a third of mes tate e 
(3) A wasiat is also lawful in favour of the — J— cts: 
(a) To the poor generally or a particular body of- ; 
(^) To the Holy Shrine of Kaaba or any mosque; -. = m 
(c) To Almighty God or to spend in the way of God (sa 
allah) ; == 
(d) For wujth-u-khair or wujüh-ul-birr (good or merito 10 
purposes) generally ; OP 
(e) * To fight in the way of God," 7.e., in the propaga ial of 
the Faith ; E | 
(J) For the children of one's heir, the kindred, neighbom » 
kowm, éc.; — 
(g) For the emancipation of slaves ; 
(A) For the payment of one's debts ; — 
(7) A bequest for feeding cattle is also lawful.? E 
(a) A bequest for the poor is lawful. It may be for the po | 
generally or for a particular body of them. According to the E 
Law, “it is lawful for a Moslem to make a wasiat in 
poor Christians, for that is no sin, contrary to builds 
for them which is — and he who assists in building c * ure | 
for them is a sinner." And this principle applies to the p 
of all creeds. ——— when a wasiat is generally f 
poor, it would be applied z the poor of all creeds. U 
Shiah Law, it is different. ** When a Moslem,” says 
* has made a bequest to beggars [in general mee i er p 
only to those of his own religion, and in like manner — 
be an — such a bequest is only to those of 
suasion." A bequest for providing shrouds to the Mo 
a or for — their aki: or —— aqued: 


a i "p 
Md pa 


r Meer Lem Vol. VI, p. 142. ` * Radd fuhtâ EE 
* Alamgiri, Vol. VI, p. 148, — ^ 


X 
4 
^ 
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them is bad according to Akü Yusuf as mentioned in the Nawâdir. 
But a bequest for the same or like purposes for poor Moslems is 
lawful. But this view does not seem to be followed and when a 
bequest is made for such purposes for Moslems generally, it is applied 
to poor Moslems only. 

(4) Regarding a wasiat in favour of ilia Holy Shrine or a 


mosque, the Alamagiri provides as follows :—** If a person should 


bequeath a third of his estate to the Holy Shrine, the :caszat is law- 
ful, and the third should be expended upon its buildings, lamps and 
the like ; so also the bequest ef a third of one's estate to be laid 
out on a masjid is lawful, and the third should be expended on its 
buildings and lamps." A man may, according to all the jurists, 
devise his land for the construction of a mosque. Similarly, it is 
stated in the Radd-ul-Muhtadr that ** where a bequest is made of a 
third in favour of the Bazt-ul-mukaddas' (the Holy Shrine) it is law- 
ful, and it will be applied in [maintaining] the building and light- 
ing it and for like purposes. The same rule applies to a bequest 
in favour of a masjid, and the legacy will be applied in its main- 
tenance and preservation, and according to Kazi Khan, in lighting 
it in Ramazan [and other seasons]. Inthe Mujtaba, it is laid down, 
however, that when a bequest of a third is made in favour of the 
Kaaba, it should be expended for the benefit of the poor of the Kaaba 
(7.e., who derive alms from there :) and similarly in the case of wastats 
to a masjid and the Bait-ul-muakaddas."? Then the author pro- 
ceeds to add,—** respecting a bequest in favour of a masjid there are 
two opinions, one that it is not valid, and the other that ¥ is valid. 
There is some difference among those who uphold the validity of 
such a :cas;at regarding the mode of its application; some say, that 
it should be applied in maintaining the mosque, that is, in keeping 
the building in repair and in lighting it ; whilst others hold that it 
should be spent in charity for the poor attached to that mosque. 
Mohammed upholds the former view ; whilst the latter is adopted 


by the author of the Mujtaba. As regards the question of invalidity, 


_ two jurists alone hold that opinion, but when the bequest is made 
|J in specific terms that it should be spent for the mosque, it is valid 


eps consensus.......-. It is advisable, however, to give the Fatwa to 


-the effect, that when it is made in favour of a masjid, it should be 


1 The Holy Shr?ue at Jerusalem. * The Kaaba, - 
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å Shiah 


trines, 
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explained in detail about this, and reference ought to be 
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expended in charity to the poor of that mosque. And 


Sharh-i- Wahbünieh also. In the Khuldsa it is stated that it is 
ferable to spend on them, but is lawful to give to the oth ro 
also. This is the opinion of Aba Yusuf and the Fatwas are § riven | 
according to it.""! E E $ 
A man may lawfully devise by will his land in favour of 
masjid, though according to Abû Hanifa, he may not beque 
the same to make a burying-ground for the indigent, or for the 
purpose of erecting an inn for the» passers-by.2 It is som * 
difficult to understand the reason of this distinction. The Discipl 
however, differ from the master and uphold bequests in favour of 
the latter objects also. | 
(c) When a person makes a wasiat in the following — 
bequeath a third of my property to Almighty God,” the devise is 
valid according to Mohammed,? and it would be applied or e 
pended on good objects, 7.¢., meritorious or pious purposes g 
rally. A wasiat fi-sabil-illâh, (i.e. in the way of God) will b 
applied in striving to spread the religion, and can be app — 
lawfully to the help of a poor Haji who has lost his means. In the 
Nawézil it is stated, the bequest may be applied in lighting lar s 
and promoting religion generally. According to the Shiah Law, 
* if the testator should direct a bequest to be expended in the wa 
of God, it must be applied in some way for which rewa 
promised in a future state, but according to some exelusis : r 
the propagation of the Faith. The first — — 9— rs 
to be better founded. ™* — 
(d) When the bequest is made for good purpose n : 
khair or wujüh-ul-birr, objects of charity or liberality), it n 


! Radd-ul-Muhtar, Vol. V., pp. 652, 653. 2 Alamgiri, Vol. VI. p . M9. * 

The following passage which occurs in the Alamgiri must be re i 
light of the comment in the Radd-ul-Muhtair. “When a person h 
have bequeathed a hundred dirhems to such a masjid, or such a b * 
bequest is valid according to Mohammed, and should be laid out — 
and improving it, but according to Ibn Zyád when no mention ha s] pee 
of repairs and V a — the bequest is void, and the — n ac 0 
with his opinion.” EA 

* ** And decisions are given according to his — — 
Hanifa holds such a bequest void. 

!* Mafátih : Jawühir-ul- Kalám. 3 


-~ 
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all meritorious and pious objects and may be applied in erecting 
bridges or masjids, madrassas or hospitals or supporting the 
students of learning, or the poor, &e.! 

* When a bequest is made ‘to fight in the way of God’ on the 
part of the testator, maintenance is to be given to a ghdz or re- 
-ligious warrior for his sustenance in going and returning and 
remaining with an expedition; but no part of it is to be expended 
on his family, and if there is any surplus it must be restored to the 
heirs. Though the warrior be rich that is no objection, and the 
executor himself or the son,of the testator may fight on his 
account." 

(e) A bequest is valid for the children of one's heirs without 
difference, since they are in the position of strangers. In fact, a 
legacy may validly be left to any relation who does not take a 
share in the inheritance. 

The Mohakkik declares that a bequest in favour of one's kindred Bequest in 
is highly proper whether they be his heirs or not. When a person kindred. X 
bequeathes a legacy to his akrab or nearest of kin, it is to be iae] — 
regulated by the rules of inheritance, and nothing is to be given 
to a remote heir while there is a nearer in existence. 

Under the Shiah Law, “ If a person should make a bequest to 
his kindred (zú karábat) it is to be understood as intended for all . 
known to be of his (nasab) or the same paternal descent. Some 
writers have said that it includes all those who are related to 
him through his most remote progenitors, both father and mother, 
who professed the faith of Islàm ; but this opinion is destitute of 
any testimony in its support. If, again, the bequest be to his kown 
or race it includes all those who speak the same language, and if to 
the people of his house (ahl-i-bait) it includes his children, father 
—— grandfather. Further, if he were to say to his as-hzrah 
- (family), the nearest only of his nasab are to be understood as in- | 
. eluded in the bequest."* 

_ “Tf a person make a bequest to his neighbours (jirén,) it in- 
as Meets estore oft State seco hone ey 







Rules of inter- The following rules have been adopted by the Hanafi la vye T 
pretation, igi 


(Hanafi Law). for the purpose of supplying a safe guide to the interpreta! 
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forty cubits (z/raas) of his, in every Cirection. But t 're is ar 
other opinion, which is far-fetched and unrezsonable, that e: xtend 
it to the occupants of forty houses on either side of his? a | 

(f) The emancipation of slaves is highly commendable under 
the Mahommedan Law and religion, and consequently we fin dt he 
regulations, relating to the testamentary emancipation of s 
laid down in some detail by the jurists of all the — 
subject is, however, of no practical importance, and therefore 


— 


-=A 

120 
= 
dg 
*. 


unnecessary to dwell upon it. 
(g) The testator can by will rect his executor to s 
property, and after paying lis debts, invest the —— 


TUER 
* E » 


= * 


as wakf for charitable purposes, or distribute it among his ane 


SECTION II. 


GENERAL RULES OF INTERPRETATION. 


of devises and bequests, which may be involved in doubt s 
obscurity :— - 
(1) When the testator uses the expression, “ I bequeath M 
relations of my wife," the bequest would be to the benefit ol y 
relations, both paternal as well maternal. is 
(2) When a legacy is left to “the nearest of kin," vol 

go to the maternal kindred only in default of paternal bind — 
(3) When a disposition is made in favour of the relatives of 
stranger, it would be to the benefit of all his relatives, be * ey 
blood-relatives or not. ET — 
(4) When the testator bequeathes his goods to the orphans, th 
* blind or “the people” of such a race, or of such a loe lity, 
legacy would be divided among all those who answer the des 


LJ 
B 


Ec 


tion, without distinction of age, or sex, or fortune. — = 

(5) When the testator makes a disposition in favou ir 

: heir of A, and A dies leaving several heirs, the — lc 
: divided among them, in the proportion of their lega ‘sha an es. 
(6) When the bequest is in these terms, “I bequeath 

a family,” — it by name,) according to Se bi û 1 Ha 
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to Aba Yusuf and Mohanyned, the legacy will be divided, as in 
the preceding case, among all the members of his family. 

(7) When the legacy is left to the neighbours, it will go to 
such of them as are nearest, or whose residence is contiguous to 
the testator’s. Abadi Yusuf and Mohammed hold that if several 


- people reside in that house, the legacy will go to all of them in 


equal shares including women and children. 

(8) When a legacy is in favour of soldiers and * the unhappy." 
it does not impose on the heir, or the executor, or the Kázi, the 
obligation of finding out all those people who satisfy the condition. 
It is allowable to the administrator or executor to distribute it 
among those who are forthcoming, unless they are specifically 
mentioned or indicated. 

If à person make a bequest in the following terms :—** I be- 
queath one thousand dirhems to my neighbour,” according to Aba 
Hanifa it would go to the person whose house is contiguous to 
that of the testator. Abad Yusuf and Mohammed maintain that it 
should go to all the inhabitants of the vicinity, who belong to the 
same mosque. The Fatwa, however, is with Abdi Hanifa if only 
one neighbour is meant ; but if the testator meant more than one, 
the matter should be left to the discretion of the Judge.! 

The passage in the A/amgiri on this subject is to the following 
effect :—‘* When a person bequeathes a third of his property to 
his neighbours, some say, that if they can be numbered, the third 
is to be divided among them all, rich and poor. And it is to be 
divided in like manner if he should say *to the people of this 
masjid. The definition or meaning of ‘cannot be numbered,’ ac- 
cording to Abi Yusuf is, that the persons cannot be computed 
without the aid of a written account ; but according to Mohammed 


it refers to a number exceeding a hundred. Others, however, have 


said that the matter should be left to the discretion of the Judge 
- Md the Fatwa is to that effect, though Mohammed’s rule is easier. 
If the neighbours cannot be numbered, the legacy is void; and so 
. also when the legacy is to the people of the masjid, or of the sijn 


. er prison, and they cannot be numbered. Mohammed has said that 
x when: a —— is made to the orphans of the banni (posterity) of 


| Fatawa Alamgiri, Vol. VI, p.142, 


Bequest to a 
neighbour. 
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a particular persoa amd they can be n«mbered, the legacy oh 
expended on all, im the same way as if it were on ‘the orphans of 
this street” or ‘of fÀss mansion, rich and poor —— 
bet if they cannot be numbered. the legacy is to be — J— 
the poor among them." 

" With regard to who among the neighbours are entitled: te 














may be — — the descriptien of neighbour, whether: ti 
proprietor of a house or not, or whether a man or a woman, a - 
Mussulman or a Zimu: the term neighbour being equally — 
cable to all these. Aba Hanifa also holds that an absolute slave 3 
possessed of a house im the neighbourhood is entitled to the benefit E 
ef the will." — 

If a person were to make a bequest in favour of his — 
all the relations of his wife within the prohibited degrees, (such as- 
ber father, brother amd so forth.) are included in the description, - 
amd likewise all the relations of his father’s wife (his step-mother) - i 
and of his son's wife [his daughter-in-law ]. within the —— E 
degrees, as these all stand in the relation of as Aér to the testator ^ 3 | 
It is to be observed that all the kindred of the wife within the 7 
prohibited degrees are included in the bequest, note CE 
that she was at the time of the death of the testator observing ec 
— from a reversible divorce. But if the divorce wus irrever- — 
























—— — as hr — on the — existe of del 
marriage at the time of the testator's death, and by an i sible 
divorce marriage is utterly annulled. — ky e 
lf a person were to make a will in favour of his relations (a iba.) I 
it i« construed to be in favour of the negrest of kin within t 
prohibited degrees, and in their default to be in favour of the ne 
in proximity, and so on in regular succession. — 
Hanifa, the bequest in question is restricted in its c ation t 
prohibited relations of the testator, whereas according to d 
Disciples it extends to all the descendants of the most- 
progenitor, professing the faith of Islâm ; whilst Shafei m 
tains that it is confined solely to the testator’s — 


* 
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If a.person, having two paternal and two maternal uncles, were 
to make a will ** in -favour of his relations " [a&r5a]. according 
to Aba Hanifa, it will be in favour of the paternal uncles only. 
According to the Disciples, all the four uncles will be included. 
If, on the other hand, the testator have only one paternal and two 
maternal uncles, the half of the legacy in that case goes to the 
paternal uncle, and the other half to the two maternal uncles. If 
the bequest had been for the next of kin the whole legaey would 
go to the paternal uncle, and nothing to the two maternal uneles. 
When there is only one paternal uncle, he is entitled only to a 
moiety. If, however, the testator died leaving him surviving a 
paternal uncle and aunt and a maternal uncle and aunt, the legacy 
would be divided in equal shares between the paternal uncle aud 
aunt Both being related to him within an equal degree of affinity, 
and the tie of blood between them and the testator being regarded 
as stronger than that existing between him and the maternal uncle 
or aunt. A paternal aunt, moreover, although she is not entitled 
to inherit, is nevertheless capable of taking a legacy, ** in the same 
manner," adds the Radd-ul-Muhtadr, “as a relation who is a slave 
or an infidel." In all these cases, if the testator leaves no relation 
within the prohibited degrees, the bequest is null, because it is 
confined in its operation to those relations only. 

When a bequest is made in favour of the orphans, the blind, 
the lame, or the widows of the race of a particular individual, and 
they are determinate in their number, the bequest would be in 
favour of all of them indiscriminately, whether rich or poor, male 
or female ; for the execution of the bequest is practicable in this 
instance because of the ascertainment of the legatees. According 
to Aba Yusuf, this phrase, “if they can be enumerated " com- 
prehends as many as can be counted, without the aid of written 


. calculations ; whereas Mohammed holds that it extends no further 
= than to one hundred, any greater number being considered as 
= ; beyond. enumeration. Some, on the other hand, allege that the 







* . determination of this point rests entirely with the Káàzi and decrees 
= | pass accordingly. But, if the individuals of the race named be in- 
— e. of being enumerated, the poor only are included in the 


72^ 


qu — not riis rich, for it [the bequest] is of a pious nature, and 





2 E opcm reasons of these principles see tbe Medya and the Radd in loco, ———— a : 
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the object of it (namely, the approval sf God) is best attainable 
removing the wants of the poor. Besides, as the very deser ipi 
used indicate a degree of want and distress on the part of the legatee, 
it is proper to admit this to have been the testator's meanin bes 


is otherwise where a person makes a bequest ** to the youths or h 
maids of a particular race," who are innumerable ; in such case 
bequest is void, because, as the description used does not 
want, the words of the testator cannot be construed to apply to 
poor ; neither can the bequest possibly hold valid in favora 
the individuals of the class named. since as they cannot be € om 
merated it is impracticable to define them, and a bequest nili n 
legatees, is void. For a bequest is an act by which the — : 
invests another with the right of property, and it is impossibi 2 t 
confer that right on persons unknown. It is to be observed Zh: a in 
the case of bequests to the poor or distressed, the legacy must be p aid 
at least to two paupers, two being the smallest number of p 
in wasiat. E 
Where a bequest is made to the children (awlâd) of the race ¢ of : 
a partieular person—the males and females have an equal righ dno 
such bequest, as the term awl@d comprehends all the descen dants, 
A bequest to the heirs of a particular individual will be divi le 
among the heirs of the person named, according to the ru T 
intestate succession, a male getting double the share of a female 
because there is reason to imagine, that the object of the tes — ir 
M using the word * heirs " was, that the same distinction mig t 3 
> observed in the partition of the legacy, as in the case of inher itance 
If a person bequeath to a certain person a portion of his prope rt; 
exceeding the disposible third, his disposition will be redūgs 
the third. | 
SZ sw. * And when a man," says the Alamgiri, * has beque = 
third of his property to one person and a third of it to anot 
and both bequests are allowed by the heirs, the — ave 
thirds and the heirs one-third, and if the bequests are not: illow 
* by them, the legatees have the third between — di 
* Where the testator has bequeathed a third of his PROP — 
person and one-sixth to another, the reduction must be pr 'opo: t 
d ate, for example, the first legatee instead of getting o one- hird 
= gottwominths, and the second le gatee me eu ze 
2 ee c» tuimg Eu. E 


~ 
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So also in the Radd-ul-Muhtar :—* If a person were to bequeath 
a third of his estate and effects to Zaid, and a third to another, and 
the heirs do not assent to the bequest, a third will be divided equal- 
ly between the two legatees. If he were to give a third to one and 
one-sixth to another, the third would be divided among the two in 
the proportion of two to one. If he were to bequeath the whole of 
his property to one and one-third to another, the third will be divided 
among them equally.” 

There is considerable dispute, however, as to the division of the 
bequest, should the heirs consept, though in the result it appears 
that the entire estate and effects will be divided into four sahams 
or shares, one of which will be given to the latter legatee, and three 
to the former. 


Under the Shiah Law the second legacy would fall to the Shiah Law. 


ground, the first legatee getting the entire disposible third. The 
Shardya has stated the principle in the following terms:— 

* If a person should bequeath a third of his estate to one legatee, 
a fourth to another, and a sixth to another, and the heirs should 
refuse to confirm his bequests, a third of the estate is to be given to 
the first legatee and the other legacies are void. But if he should 
bequeath a third of his estate to one person, and then a third or 
the same portion to another, this would be a revocation of the 
legacy to the first in favour of the second, and should a doubt 
arise as to the person first mentioned it must be determined by 
drawing lots. If a person bequeath one article to two persons, 
and the value of the article exceeds a third of his estate while the 
heirs refuse their assent to the excess, so much of the article as is 
covered by a third of the estate is the joint property of the legatees. 
lf, on the other hand, he bequeath a thing to each of the two, a 
beginning must be made in favour of the person to whom the 
bequest was made first and the deficiency must fall solely on the 
second. "! 


EX he operation of this principle extends equally to indeterminate 


as well as specific- legacies, for example, if a person were to be- 


= queath to another a sum of money, or a share in his inheritance, 


od | and to another that which would be sufficient for his maintenance 
= for a limited period of time, this last legacy would be appraised or 





“All this is when the heirs do not assent. 
A.A., L.G.M. : 32 


* 





Hanafi Law. 


. disposible one-third, which is to be divided into seven parts, fot 
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valued, and then the two legacies will be dealt with aceorc d ling gt 


the principles already stated. ES 


When a bequest is made to two persons respectively of a Mo al 
and one-fourth of the testator's estate and effects, the legatee 
receive the shares given to them, provided the heirs — 
residue going to the heirs. But if the heirs do not — — he 


bequest, the legacies will have effect given to them out of th 


being given to the legatee of the half, and three to the legatee of 
the one-fourth. This is according to Abüà Hanifa; but acco * 
ing to Aba Yusuf and Mohammed, the third is to be divided into 


three shares, two of which are given to the legatee of the f, and- 


> 


— 
me "a 
~ 


one to the legatee of the fourth.! 7 BAN 

Where a bequest is made of specific sums of money, say ofa 
thousand dirhems to one person, and two thousand es 
another, and the disposible third only amounts to one thousa > 
dirhems, according to Abi Hanifa, each legatee takes in propor d ion. 
to the full amount of his legacy, and the thousand is divided 


n 


x 


between them accordingly. In all these cases, the legatee takes tm F 
proportion to the full amount of his legacy, because prima fi ; 
it is valid since the testator may have left so much other d * 
that this amount may come within a third of it. And a 
jurists are agreed that when each one of several legacies Joes n t 
exceed a third of the property, as for instance, when a third 1s 
bequeathed to one, and a fourth to another, and the heirs . do noi 
allow both, each legatee is entitled to a share in proportion t o the i 
full amount of his legacy whatever it may be, and the third is te o 
divided among them accordingly. — E. 
When a bequest is made in an indefinite form, for — a 
testator were to say, ** I give a portion of my property to s 
' he can at any time shit alive explain his intention -— xi Mt 
his death the explanation of the devise rests with the heirs If 
bequest is of a saham or juzz, some hold that the heirs a ont itle 
to give what they please, but in the Mabsdé it is stated. : dai 
legatee of a saham should have the equivalent of the smallest sb 
of the heirs, provided it does not exceed a third ; — is accordin 


— , m * 


to the Disciples. When a person has bequeathed a sa sah iam 0 








* Fatâwa Alamgiri, Vol. VI, p. 100. ^ * Technically- 
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property and leaves no heirs, the legatee takes a half; for the 
bait-ul-mal or the treasury is in the place of a son, and the ease is 
as if he had left two sons, when the estate would be equally divided 
between them. 

If a person should bequeath his son's or his daughter's share ; 
when he has a son or a daughter, the bequest is not valid because 
he is in fact giving away what belongs to another. But if he has 
neither son nor daughter the bequest is lawful. And if the bequest 
is of the like of his son's or daughter's share, the bequest is lawful 
thongh he should have a son or 2 daughter, for the like of a thing ts 
not the thing itself but something different. The son's share is then 
to be ascertained, and an equal amount given to the legatee ; 
but if that should exceed a third of the estate, the bequest requires 
the con&ent of the heirs, while if it be only equal to or less than a 
third it is lawful without their consent. Consequently, if a person 
were to make to another the bequest of a son’s share, and he has 
only one son, the legatee will take half of his property if the heir 
consents, otherwise only one-third. Similarly, if he has two sons the 
legatee wil take one-third, according to Zailye. When the testa- 
tor dies leaving him surviving an only daughter, and the legacy 


25 


is “of a daughter's share,” the legatee will get half provided 
the daughter consents, otherwise one-third. If there are two 
daughters, the legatee will get one-third according to the Manah, 
and if there are three daughters he will get only one-fourth. And 

this view is supported by the reference from the Mujtaba, which is - 
. the work of Imam Zahidi. If a testator leave him surviving a 
4 son and a daughter, and the bequest is ‘‘of a daughter's share,” 
the legatee will get one-fourth. And if a testatrix leaves a hus- 
band, and three sisters of three kinds (¢.g., full, consanguine and 
uterme) and the bequest is of the share of a consanguine sister 
the legatee will take one-tenth. This is the doctrine laid down 
in the Majtaba. And the Hindiéh (;7.., the Fatawa Alamgiri) 
TERMS explains this rule thus :—the husband takes his specified share, 
. And the residue is divided among the legatees and the sisters 
_ in the proportions fixed for them by the law. If a testator dies 
_ leaving a mother and son, and the bequest is of “a daughter's 
. Share,” the property will be divided into seventeen shares, five of 
Em which will be — to the legatee, ten to the son and two to the 
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To explain this case it is necessary first to take it as if there were 
no legacy, and then the estate would be divisible into six shares, 
whereof the mother would have one, and the son the remaining 
five. The bequest of a daughter's portion, if there had been one,” 
requires an addition to be made to such a share, which being half 
that of a son, the addition must be two shares and a half, which 
would make the whole eight and a half, or doubling them to get rid 
of the fraction, seventeen shares, whereof the legatee takes first five | 
shares, for the legacy is here less than a third of the estate and 
takes precedence of the heritage of the heirs; and of the remain- 
ing twelve shares one-sixth or two shares are given to mother and 
the other ten to the son. 

If there be a daughter and sister, and the legacy is of a dangh- | 
ter’s share, the legatee will take one-third whether the daughter 
and sister consent or not. This is laid down in the Fat@wa Name | 
by Saijani. 

And if a person should leave a wife and son, and make a bequest — - 
of the share of another son, if there had been one, the estate must 
be arranged into fifteen shares, supposing the heirs to assent ta the 
legacy. Of these, the legatee would take seven shares, the wife one 
share, and the son seven shares. Here, as in the last case but one. 
let us first suppose that there was one legacy, and on that supposi- 
tion the estate would be divided into eight parts, whereof the wife —— 
would take one and the son seven. But now taking the legacy =  — 
the share of another son, if there had been one, we must add seven : 
more to the number of shares thus making them up to the fifteen. 
In this case, however, as the legacy is more than a third of the whole 
estate, the assent of the heirs is made a condition without which the 
legacy would not be lawful. T 

When a person has died leaving a daughter and a brother, and 3 
has bequeathed to another person the share of a son, there ng no —— 
son the legatee has two-thirds of the estate, and the other tl : 
divided between the daughter and brother in halves, that is, ¥ 
the heirs consent to the legacy; but if they do not consent, th 
legatee has only one-third, and the other two-thirds are to b "€ 
ed equally between the daughter and brother. W 
bequest is of a like to the share of son if there were o 

- — circumstances are the same, the legatee has t & 
— if assented to by the heirs. When 


















« SS * 
CENTRAL LIBRARY 


GENERAL RULES OF INT PRETATION. 501 


died leaving a brother and „sister, and has bequeathed to another 

person the share of a son if there were one, and the bequest is allow- 

ed by the heirs the legatee takes the whole property, leaving ° 

nothing to the brother and sister; while if he had bequeathed the 

like of the share of a son if there were one, and the heirs had allowed 

the legacy. the legatee would only have a half, and the other half 

would be divided between the brother and sister in thirds, (that 1s, 

two portions to the male and one to the female). In both cases, 

if the legacy were disallowed by the heirs, the legatee would only 

have a third, while the other two-thirds would be divided in the 

same way between the brother and sister. 
All this refers to cases where the testator leaves heirs behind. 

In default of heirs, should a testator leave a legacy, describing it 

as the Share of a particular heir, the legatee will get one moiety 

and the remainder will go to the Jait-ul-ma@/. This is according 

to the approved doctrine and the Jouhara. The heir is the sahzb- 

i-hakk and cannot be deprived absolutely of a share in the in- 

heritance.! Under the Shiah Law, when a legacy is bequeathed to Shiah Law. 

several persons or to a class of persons, it is divisible among them 

all equally. For example, if a person were to make a bequest in 

favour of his children, some of whom are males and some females; 

the legacy will be divided among them all equally without distinc- 

tion of sex. Similarly, when the legacy is in favour of uncles and |. 

aunts, whether paternal or maternal, or both together. But where 

the testator has made a distinct apportionment, giving more to 

some than to others, his directions must be given effect to. oe 

Under the Hanafi Law, the death of the legatee in the lifetime * 








of the testator canses the legacy to lapse; under the Shiah Law, 1 
‘it is different. If the legacy is not adeemed by the testator, the E: 

.. death of the legatee does not cause a lapse. It descends to the APR 
| — heirs ; should he leave nobody, it would revert to those of _ — 
— 4€ a bedfuest is made of a third of tlie testator's estate to Amr ~ 

and Zaid, but Amr is dead at the time of the bequest, the entire — -| 
EIL Zaid, and the rule is, that there i» no right in the — xa 
dead. Aba Yusuf holds that if the testator —€-— B = — 


unaware of the death of fee Vm ef. e — 
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only will be given to Zaid. This is aceordimg to Zailye. Fora - 
bequest to Amr and Zaid, when Amr is dead, is like a bequest to 
Zaid, and an inanimate object. But when a legacy is left betwee 
Amr and Zaid, and Amr is dead at the time, half alone will be giver z 
to the surviving legatee, for the word “* between" implies that it * 


— 


was to be given in moieties.” ! 1 E 


Abdulsh. if — —— is in want at the time of my death > anda 
the decease of the testator. the son ef Abdullah is found to be rich, =. 
only half of the third will be given to A — 





ı Radd-ul-Muhtar, Vol. V, p. 659 T 

> “& If a man should bequeath a third of his property to Zaid and Bakr, Bakr 
being dead at the time, whether with or without the knowledge of the testa- 
tor, or to Zaid and Bakr if he be alive, he being in fact dead, or to him and > 
to the person in this house, no one being in the house, or to him aud to bis . 
posterity (akab), or to him and to a child of Bakr, and his child dies before - 
the testator, or to him and to the poor of his children, or to bim who mas. 
become poor of his children, and the condition fails at the time of his deat 
the whole legacy is to Zaid, in all of these cases. for the non-existing or the E 
dead can have no right, and there being no one to contend with Zaid, the Et 4 
legacy is the same as if it were to him alone. With regard to the case of Z | — y 
and his posterity as they are to follow him after his death, they are to be 
considered as non-existing at present. In all these cases the competitor ' X. = 
Zaid is out of the contest from the beginning, but if he were at first comp 
tent to contend with him, and should subsequently become disqualified b 
failure of a condition, Zaid would have ouly a half. Thus, if a person: shoul x 
say,—' A third of my property to Zaid and Bakr if I die, he being alive * oles i — — 
and the testator dies when Bakr is dead, or rich, or if he should say * "t to, 1 bin AE 
and to Bakr if he be in the house, and he is not in it, or ‘to him aud pe 
children of such an one if they became poor,’ and they do not become > poor * 
till the testator dies or ‘to him and to his heir ; in all these cases * le eg: t teo — 
has only half of the third. The principle iu these cases is, that wh: n 
person conjoined with another has entered into a bequest, and — om es 
of it by the failure of a condition, he does not occasion any acces 2 
right of the other, and that when he has not entered into the beq 
of personality or competence (ahliat), the other takes the — l 
should say—‘A third of my property betweeu Zaid and Bakr; Bak 
dead at the time, Zaid would have only a half of the third, — 
s between’ implies a division in half insomuch that if he EI etweel 
Zaid and then stop, Zaid would have a half also, yet if one sh Say, A thire 
of my property between the sons of Zaid and the sons of Bakr, nc — 
them has no sons, the whole third belongs to the sons of ‘the other. If one 
should bequeath a third of his pxopexhr. to Zaid . and: ko — — — 
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The same result would follow, if one of the legatees should die 
during the lifetime of the testator. The principle is this, that when 
the legacy is in favour of existing objects or persons, and one of 
them should cease to exist after the wasiat, the other legatees would 
receive their original shares and the share of the deceased legatee 


‘would lapse to the residue of the estate ; but if one of the legatees 


was non-existing at the time, or not possessing the quality required 
by the testator to take the bequest, then the whole would go to the 
existing legatees. This is according to Zailye.! For example, if 
a bequest were made in favou- of A and of persons residing in a 
particular house, the whole bequest would go to Zaid, for there is 
no bequest in favour of the maadoom or non-existing persons.* 
The same result would follow if a person were to say “for A and 
his a£ab," for akab are the people whom a person leaves surviving, 


between Zaid and Amr, and should then die, and one of the legatees should 
die after him, half of the third would belong to the survivor, and the other 
half of it to the heirs of the deceased legatee. So also if one of them should 
die after the testator, but before acceptance of the legacy.and the survivor 
should then accept, both lezatees would be entitled to the bequest. But if one 
of them should die before the testator, the share of the legatee so dying would 
revert to the testator." 

“When a person says: ‘A third of my property to such an one and to whom- 
soever may become poor of the children of Abduliah' and then dies, all the 
children of Abdullah being rich at the time, such an one gets the whole third. 
But if some of them should become poor before the death of the testator, the 
third would be divided between such an one and the poor children of Abdullah 
according to the number of heads (per capita). If, again, the children of 
Abdullah had never ceased to be poor from the time of their birth to the death 
of the testator, it would seem that none of them would be entitled to any part 
of the third, but that the whole of it would devolve on the other legatee such 
an one. Ifthe children of Abdullah in existenee at the time of the bequest 
should die, and other children be born to him who at first being rich should 
become poor before the death of the testator, the third would be divided 
between them and between such an one according to the number of heads, 
So also if the terms of the bequest were, ‘A third of my property to such an 
one and to the child of Abdullah, and the child of Abdullah dies but another 
is born to him before the death of the testator, the legacy is between such an 
one and that child of Abdullah. And if one should say, * A third of my pro- 
perty to such am one and to the offspring of Abdullan these if they become 
poor' and they do not become poor till the death of the testator, such an one 
is entitled to a share of the third, regard being had to the number of heads.” 
Alamgiri, Vol. VI, pp. 161-162.  Baillie's Dig., p. 642. : 

!| Radd-ul- Muhtdr, p. 661. ? Ibid. 
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and they cannot be determined at the tinse of the bequest. — 
the Durrar. Similarly, if he were to say ** This legacy, sh 
Zaid and for the son of Abdullah, if he lives in my house ;~ and the son 
of Abdullah were not to live in that house, the entire — ould | 
go to Zaid. But whena loguoy is in | fas our d Amrand — — 
Ww hin a woman dios fcu» ing a Fa and — 
half of her property to a stranger, the bequest is lawfük E 
husband is entitled to a third and the legatee to a half, - 
leaves a sixth to the bait-ul-mâl. Fr the legacy to a — 
precedence to the extent of a third over the rights of the h "irs, 
and there remain two-thirds of the property to ‘be divided as ir 
heritance. Of this one half, that is, a third of the whole, | belong oe 
to the husband, leaving a third to which no other heir is entitled. : 
The remainder of the legacy therefore becomes operative aj 
it, and that being a sixth, the legacy is raised to a half; — 
there being no heir entitled to the remaining sixth, it falls de 
bait-ul-màl.? In like manner, if a man should die leaving a wife, — | 
and having bequeathed all his property to a stranger, and: BS C 
widow should refuse her sanction to the bequest, she would be 


entitled to a sixth of the property and the legatee to the rem — 
five-sixths. For he is entitled to a third by virtue of the be Quest, — 
and of the remaining two-thirds the widow takes a four a ^s £ 


is equivalent to a sixth of the whole, and the legatee takes 
remainder since he is preferred to the 5bazt-ul-mál. |. tor 
When a man bequeathes a third of his property to the s 
particular person, and the person has no son at the date of 
bequest, but sons are subsequently born to him before the te: — 
death, these sons are entitled to the third. And. even E — vil 


mentioned ne their names as Ahmed, Zaid and Bakr, or oi ot he 
specifically indicated, the bequest would be to all the si on: ns € * sting 
at the time of the testator’s death. So that if those in e: exis s | 
the date of the bequest should die, and others. are ibn gi 1 

i who are living at the time of the testator's de: ath 5 


d les 
È gi 
. — inna 


— F "2 


^ Radd-ul-Muhtar, Vol. V, p. 661. ; — 
? Under the modern rule, and there being no poil, the sh are 
would have been taken by the Jait-ul-ma/, would. go to Sna > he X 3 
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entitled to the third of the property. If, however, the existing sons 
are mentioned by name, or are otherwise distinctly indicated, the 
bequest is only to them, and becomes void in the event of their death. 
Thus, when legatees are named or otherwise distinctly indicated, 
the bequest to them is said*to be special, and regard must be had to 
the time at which it was made. 

When a man bequeathes a third of his property to his umm-ul- 
walad being three in number, and to fakirs and miskins (beggars 
and indigent persons), the property will be divided into five shares, 
out of which three are given to the umm-ul-walad, one to the fakirs 
and the remaining one to the miskins. This is according to Abia 
Hanifa and Abû Yusuf. Mohammed would divide the property 
into seven shares, and give three to the umm - ul - walad, and two 
each to the beggars and indigent. The former opinion is the one 
approved. Similarly, if a man should bequeath a third of his pro- 
perty to Zaid and the mzskins, Zaid takes half, and the latter take 
half according to Abà Hanifa and Abü Yusuf. When a person 
bequeathes one-third of his property to Zaid, the beggars and the 
indigent, according to Abu Hanifa the property will be divided 
into three shares, according to Abü Yusuf into two moieties, and 
according to Mohammed into five shares, and this is the approved 
doctrine. When a person bequeathes a third to the poor, it may be 
expended, according to Abi Hanifa and Aba Yusuf, on one poor 
person, but Mohammed holds that there must be at least two poor 
persons. But when a body of miskins is indicated, the bequest 
cannot be expended on one only ; there is a general consensus on 
this point. 

If a person were to be make a bequest for the poor of Balkh, it 
may lawfully be expended on other poor also, according to Abi 
Yusuf. And the Fatwa is on this. ^ 

When a person bequeathes a third of his property to one man, 
and then says to another, ** I have made you a partner and joined 
you with him," the third belongs to them both. And if, after 
bequeathing to one man a hundred, and to another a hundred, he 
should say to a third, ** I have made you a partner with them," the 
person addressed would be entitled to a third of each hundred. 








. * Radd-ul-Muhtar, Vol. V, pp. 662, 663; Mohammed would divide the pro- 
perty into three snares. * 
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When a man makes a bequest to a-stranger and A/s heir, the — 
stranger takes half of the bequest, and the remainder is void, and 2 
in like manner if the bequest be to a homicide and a stranger. : 

If a person possessed of three garments of different qualities, 
one good, the other mrldling, and the third bad, bequeathes them 
to three different legatees, and one of the garments is then lost or* 


e 





destroyed, but which of them is not known, and the heirs refuse to » 
make delivery of the remaining garments to any of the legatees, 
saying to each of them, *the garment in which you had a right has 
been destroyed,’ under these circuncstances since the right of the 
parties is not defined, and the ignorance of this fact prevents 
validity of any judgment that may be pronounced in the matter, | 
and the, attainment of the testator’s object, the bequests must be 


pronounced as void, unless the heirs will deliver up the remaining 





garments. If they should do so, the objection is remov ed, and the 
legatee of the best is entitled to two-thirds of the better of the re- 
maining garments, the legatee of the middling garment is entitled 
to the remaining third of the better, and a third of the worse, while 
the legatee of the worst is entitled to the remaining two - thirds of 
the worst garment. | 
Any increment, such as the young of cattle or the produce of 
grain, arising out of the subject of a bequest before the death of 
the testator is the testator' property, and subject to the same 
liabilities as the rest of his estate. An increase that occurs 
after his death, and after the partition or distribution of his estate 
belongs to the legatee. An increase that occurs between these . x. 





events or after the testator's death, but before partition, may occur > a i 
either before or after the acceptance of the legacy by the legatee. 
In the former case, it is a legacy because it is an accessory to Ta 
original subject of bequest and must come out of the third of the | 
estate, that is, is valid only if it falls within the third. But is itso 
in the latter case also, that is, when it occurs after acceptance: and | ES 
before partition? On this Lot Mohammed has not left a Ly — 
express dictum, but Kudüri has related that in this case the ine ease SS ES 
is not a legaey and comes out of the whole of the property. * Ou Ege SS 
Shaikhs, however, have said that it is a legacy and must come : E. b | 
of the third. ae 
When a separable accession to the subject of a bequest t takes | 
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place after the death of the testator, if the original subject — che 
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aecession both come out of the third, they belong to the legatee. 
If they exceed the third, effect is to be given to the legacy, in the 
first place as against the original subject, and then as against the 
accession according to Aba Hanifa, but against both equally accord- 
ing to the two Disciples, e.g., if the testator has left six hundred 
dirhems and a mare, of the value of three hundred dirhems, which 
after the testator's death but before the partition of his estate, foals, 
the young animal is also valued at three hundred dirhems. Under 
such circumstances (the principal and accessory bequests amount- 
ing together to six hundred dirhems), the legatee is entitled to the 
mare and one-third of the foal (making together four hundred 
dirhems or a third of the whole) according to Aba Hanifa, while 
according to the two Disciples, the legatee is entitled to two-thirds 
of each. This is on the assumption that the mare foals before the 
acceptance by the legatee of the original bequest, as well as before 
partition. If the mare foals after the legatee has accepted the 
bequest and after partition, it belongs to him ; but if after acceptance 
but before partition, Kudüri holds that it is not a bequest, while 
*our' Shaikhs have held that it is a bequest, and is to be regarded 
as coming out of the third in the same way as if the mare had foaled 
before acceptance. If it takes place before the death of the testator. 
the foal never comes within the bequest, but is subject to the same 
rules as the rest of the deceased's property. 


According to the Shiah Law, “if a person should make a be- Shish doc 


quest of half of his property, and the heirs at first should assent, 
but afterwards declare that they thought the amount to be trifling, 
decree is to be given against them for the amount which they insist 
that they thought the legacy to be, and they are to be put upon 
their oaths as to the excess, but this is subject to some doubt. 
And if the bequest were of a slave or a mansion, and the heirs 
after first assenting to it should then allege that they thought it was 
no more than a third of the deceased's estate, or if more, only so 
in a trifling degree, such claim or allegation on their part can- 
not be attended to, because their consent in this case involves a 
known object of thezvalue of which they cannot pretend ignorance 
at the time of assenting to the bequest. If a person should be- 
queath a third of his property by way of mushaá or undividedly, 
the legatee is entitled to a third of everything of which he died 


possessed. If, again, he bequeathes a specific article which is of 


trines, 


Specific 
legacies. 


Two bequests, 
one repugnant 
to the other, 


Usufructuary 
wills. (Shiah 
doctrines 
continued. ) 
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the value of a third of his estate, the legatee becomes by his death - i 
the sole proprietor of the article bequeathed, ner have the heirsany — 
ground of objection thereto. And if the deceased should have left _ 
both present and absent effects, (such as ready - money and debts a 
for example,) so much of the specific thing must be surrendered 
to the legatee as a third of the property presently available will - — 
admit of, while he will have to wait for the remainder of it until 
it is recovered by the heirs, since what is not forthcoming is liable 
to loss or destruction and may never be realised. Consequently, if 
the bequest were of a third of his slaye, two-thirds of whom prove — | 
to be the property of other parties, effect is to be given to the be- — - 

| 





OPR oL HAM 


quest over the whole of that third which belonged to the testator, - 
and it is not restricted to a third of the third, because effect can be 
given to the will without encroachment on the rights of the ‘heirs, 
that is, assuming that the rest of the testator's property is equiva- 
lent in value to two-thirds of the slave. 

* When a person has made a bequest, and then another which is 
repugnant to it, effect must be given to the latter." — 

* When a person has said, ‘if there be a male in the womb oọf — 
this woman, he is to have two dirhems, and if there be a female she EX. 
is to have one dirhem’ and the mother is delivered of both a male em 
and a female they are to have three dirhems ; but should he have _ E 
said, * if what is in her womb be a male he is to have so-and-so, and ce E 
if a female so-and-so’ and the woman is delivered of both a male and — E. 
a female they are not to have anything." ! | a 

“If a person should bequeath the service of his slave, the frati — 
of his garden, the residence of his house or anything else of a 
usufructuary nature for ever, or for a fixed time, the advantage or — 
profit to arise therefrom must be valued and should it not exceed a 
third of the testator’s estate the bequest is valid, while if more than a 23 
third the legatee is to have as — as the third will cover, and the P 














legacy is void as to the excess.” | Tec E NE 

* When a person has bequeathed the service of his slave for a E ys 
fixed period, the expense of the slave's maintenance must be defray- - m 
ed by his heirs ; as this is a duty which follows, or is dependent on - 
the ownership of the slave, and the legatee is entitled to no more — : 


than the service of the slave, while all the other rights of owne — 


— | | £ 
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appertain to the heirs, as sale, manumission and the like, none 
of which, however, has the effect of invalidating the rights of the 
legatee.” 

** [n all cases where a testator may have employed a term which 
is common or equally applicable to several things, the heirs have an 
option to fix on whichever of the things they please and give it to 
the legatee. If, again, the testator should say, ‘ give him my bow ’ 
and only one is found in his possession, that one must be given to 
the legatee of whatsoever description it may be.” 

* When a person has bequeathed to a stranger the like of his son's 
portion having only one child, this is in fact a partition of his estate 
between them, and the legatee is entitled to a half of it unless the 
heir refuses his consent to the full bequest, in which case the lega- 
tee's interest is reduced to a third. If, again, the testator has two 
sons, the legacy is a third of the estate, and if three, it is a fourth, 
The general rule is that the legatee should be added to the other 
heirs and treated as one of them, if they are all entitled to share 
equally in the inheritance ; while if their shares differ, the shares 
of some being more and of others less, he ranks with the weakest 
of them or the one whose share is the least, unless the testator has 
expressly said that his share is to be equal to that of the highest, in 
which case effect must be given to the terms of the bequest. Fur- 
ther, if the testator should have said like the share of my daughter, 
the legatee according to * us’ is entitled to a half when there is no 
other heir besides the daughter, but his share is reduced to a third 
if she refuses her consent to the full legacy, because according to 

our doctrine daughters inherit the whole estate to the exclusion 
- of the asabáh or agnates and the legatee thus becomes like a third 
daughter." 

** [f a person having three half - sisters by the mother and three 
half -brothers by the father, should bequeath to a stranger the like 
of the portion of one of his heirs, the legatee is to be treated as 
one of the sisters, and so to receive one share out of ten parts into 
which the estate must be divided, while the half- sisters take three 
and the half - brothers the remaining six conformably to the rules 
of intestate succession. If, again, the testator having a wife and 
daughter bequeathes the like of the share of the daughter and the 
heirs assent, the legatee is enüitled to seven parts of the estate, the 
daughter to zs many, and the wife to two, the whole being divisible 


ar 


Bequest of a 
portion of an 
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in such a case into sixteen portions. Ney ertheless it would be more - 
proper to say in this case that the wife is entitled to no more than 
one part out of fifteen, that being the number of shares into whieh $ 
the estate should be divided. If, again, a person having four wives — 
and a daughter should say, * like the share of one of them, the divi- | 


sion of the estate would be into thirty - two portions, whereof an , - 





eighth or four shares would be equally divided among the wives; the 





legatee would take one share like one of them and the remaining — 

twenty-seven would pass to the daughter." 
‘If a person should bequeath to a stranger * the portion of his 

child, the bequest according to some is void, because it is a a bequest 7 

of what belongs to another, but it is more agreeable in principle to 

say that the bequest is valid and should be construed in the same 

way as if it were the lke to his share.’ If, again, the testator having 

a son who afterwards becomes his murderer should bequeath the like 

to his share, here though some say that the bequest is invalid, yet 

it is more in conformity with the principles of law to say that it is 

invalid.” 

* When a person has bequeathed the double of his child's por- 
tion, the legatee has two equivalents of the portion and if he were | 
to say zwafan (in the dual) or two doubles of it, the legatee would 
have an equivalent to four portions, but only to three according 
to some whose opinion is preferred as being more certain; and the - 
same is the law when the testator has used the expression zwaf--  - 
zuaf or double of the double of his portion." — 

* When a person whose property is scattered about in diffexant — 
places has bequeathed a third of it to the poor, it is lawful to apply a 
whatever is found in the city to the poor of the place, and even the — 
whole of it many belawfully expended on the poor of the testator’s 
city and on those of them who are on the spot, without following or — 
searching for any who are absent. According to the best authority, 
the number of those who are to share in | the sift must, — — 









plural. In like manner, if he hodla say,—emancipate slaves Ge — 
the plural), it is incumbent on the executor to emanelpais at pu a 








^ The bequest of a child's share to another is invalid under the Hanafi La wo re : 
as being the testamentary gift of the right of another, i^, the — who « i | 
under no circumstance be excluded from inheritance. — — 
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three. unless a third of the testator’s estate should fall short of 
the object.” 4 

“When a person has bequeathed a mansion which falls down 
and is levelled to the ground before the testator’s death, the legacy 
is void because the name of mansion (ddr) is no longer applicable 
to it. But this is liable toe’ doubt." | 
` “When a testator has said, ‘Give Zaid and the poor a certain 
sum,’ Zaid, according to some doctors, is entitled to a half, but 
according to others only to a fourth. But the first doctrine is the 


best supported." ! 
In order to avoid the operatión of the rule by which legacies over 


a third are reduced to the disposible quantity, recourse is usually 


had to the acknowledgment of a debt ; but when the acknowledg- 
ment is made on a death-bed or is not founded upon a prior actual 


consideration, the law treats such acknowledgment also as a simple The acknow- 
ledgment of a 


3 


legacy subject to reduction. ** If a person," says the Hedaya, ** on 
m a J Y ? 


his death-bed say to his heirs, * I am indebted to Zaid and you must '^*? 


credit what he says,’ in that case the claim of Zaid to any amount 
not exceeding a third of the estate must be admitted although the 


heirs should falsify it." 


! These principles of the Shiah Law have been given from the Shardya illus- 
trated from the Jawahir. It will be noticed that throughout these doctrines, 
there are two divergent views running side by side. The Mobakkik, the 
author of the Shardya, invariably states both the views, but gives the preference 
to those of his own school. The contrary views are those entertained by Shaikh 
Murtaza, Ibn Junaid, Mobammed Ibn Idris-ul-Hilli and Ibn Zubra Halabi, 
(author of the Ghunia), who in most matters, are in advance of the patristic 
school of the Mohakkik. I have given these extracts from the Shardya, in pre- 
ference to clothing the old views in my own words. I have followed in the main 
Mr. Baillie's renderiug, though I prefer for general accuracy M Querry's French 


version. 








CHAPTER XX. — 
RULES RELATING TO WILLS BY NON-MOSLEMS. 


Tur rules with reference to the wills of the non-Moslem subjects — — 
of Mussulman sovereigns are thus stated in the Alamgiri :— — 

The will of a Zimmi for secular purposes is valid, aceording to all 
opinions. Other than secular purposes are of four different kinds. 
First, there are purposes which are kurbat or a means of approach 
to Almighty God, both with them and with us, and bequests for - 
such purposes are valid whether they be to a set of particular persons 
or not; second, there are purposes which are sinful both with them 
and with us, and bequests for these purposes are valid if they are to 
a set of particular persons and the bequest is a gift without regard” 
to the purposes, but if the persons are not particularised the bequest — E 
is void ; third, there are purposes which are kurbat with us but E 
sinful with them, and a bequest for these purposes is valid if in ^. | 
favour of a set of par ticular persons and is a gift without regard tò — 
the purposes, while if the persons are not particularised, the be- i 


quest is void ; fourth, there are purposes which are sinful with us, 

but kurbat with them and bequests for these are valid, according to 
according to the Disciples when the persons are not particularised. — 
Thus when a Zimmi, being a Christian or a Jew, has — =a 
whether with or without a specification of individuals, or hat a : E 
indigent, or expended in lighting the Holy Shrine, or in m ak — | 
war against [infidel] Turks, the bequest is valid. And i Zimmi — 
the bequest is valid if they are particularised and it isa t 

them, but if they are not particularised it is void. e = 
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Aba Hanifa, whether the persons be particularised or not, but void | = 
will that slaves be purchased and emancipated on his : — 
third of his property be bestowed in charity on — T ME 
should bequeath a third of his property to mourners anc m * 
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third is to be expended in sending a set of Mussulmans on pil- 
grimage, or building, a masjid for Mussulmans, and the persons 
are particularised, the bequest is valid, and a gift, so that they 
may perform the pilgrimage and erect the buildings or not as they 
please, but if the persons are not specified, the bequest is void. If 
he bequeath a third of his property for the erection of a church or 
synagogue or bequeath his mansion to be converted into a church 
or synagogue, the bequest according to the Disciples is void, unless 
it is for a particular class of persons, when it is a gift to them ; but 
according to Aba Hanifa it is valid under all circumstances. This, 
however, say ‘our Shaikhs, is only when the erection is in the 
villages not in towns, the bequest in the latter case being inopera- 
tive." | 

“When an alien, who is a Mwstümin, makes a bequest to a 
Moslem or a Zimmi, it is valid for the whole of his property, unless 
his heir had come into the Dâr-ul-Islâm or Mussulman territory 
with him, and in that case the bequest as to the excess over a third 
is dependent on the assent of the heir. But if he has no heir, it 
is valid as to the whole of his property in the same way as the will 
of a Moslem or Z/mmd3 is valid in the like case. So, also, though he 
has an heir in the foreign country. If he has bequeathed only a 
part of his property, the remainder is to be given to his foreign 
heir. If a Zimm: bequeathes more than a third of his property 
or makes a bequest to one of his heirs, it is not valid as in the case 
of a similar bequest by a Moslem. But if he bequeath to a person 
of a different religion, it is valid as in the case of inheritance. If, 
however, the bequest is to an alien who is not a Mustaémin it is not 
valid." 

So also in the Hedaya :—'* If a Jew or a Christian, being in 
sound health, build a church or a synagogue and then die, such 
building is an inheritance according to all our doctors, because 
Aba Hanifa holds an erection of this nature to be equivalent to a 
wakf or pious appropriation, which (agreeably to his tenets) is not 
absolute but descends to the heirs of the founder, and the two 
Disciples, on the other hand, hold all such erections to be sinful in 
_ their nature whence they are of no validity (as a public founda- 
tion), and therefore descend to the heirs in the same manner as any 
other of the founder’s property.. If a Jew or Christian will that, 
after his death, his house shall be converted into a church or 

A.A., L.G.M. s 33 
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svnagogue for a particular sect of people, the bequest is valid ae- — 
cording to all our doctors, and takes eftect to the extent of a third | — 
of the testator’s property because a bequest has two different | 
characters—the appointment of a successor and an actual endow- 
ment, and the testator is competent to do either of these. 

“If a Jew or Christian will that * his house be converted into P 
church or synagogue for a sect of people," without specifying the 
particular sect, the bequest is valid according to Abii Hanifa. Ac- 
cording to the two Disciples, on the contrary, it is not valid, for 
a deed of that nature is in reality sinful, although it may appear 
pious to the testator; and a will for a sinful purpose is null be- 
eause the execution of it would be a confirmation of sin. The 
argument of Abü Hanifa is that the founding of churches or 
synagogues is held by these persons to be an act of piety, and as 
we are enjoined to leave them to the exercise of whatever may be | 
agreeable to their faith, the bequest is therefore lawful in con- 
formity with their belief.” 

* Objection.—What is the difference between the building a 
church or synagogue in the time of health and the bequeathing it 
by will that Abu Hanifa should hold it inheritable in the former 
instance and not in the latter ?” 

<< Reply.—The difference is this : that it is not the mere erecting 
(of the church, &e.) which extinguishes the builder's property, but 
the exclusive dedication of the building to the service of God, as in 
the case of mosques erected by Mussulmans ; and as an infidel 
place of worship is not dedicated to God indisputably, it, therefore, _ 
still remains the property of the founder, and is consequently in- 
heritable (in common with his other effects)— whereas a bequest, 
on the — is used for the very purpose of destroying a right — 
of property.” E 

* The bequests of Zimmis are of four kinds :—(1.) Those made ` 
for purposes held pious in the belief but not in the belief of Mu: 
sulmans, such as the building a church or a synagogue (as alre; 
mentioned), or the slaughter of hogs to feed the poor of — 
in which cases Abü Hanifa holds the bequest to be yalid in « 
mity with the faith of the testator, whereas the two Disciples d 
it invalid. as being sinful. (2.) Those made for purposes E 
with. Maussulmans but not with Zimmis, such as the ere 

a mosque, a pilgrimage to Mecca, or burning a lamp in a r 
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in all of which instances the bequest is invalid in conformity with 
the belief of the testator according to all our doctors, unless, how- 
ever, it be made in favour of some particular persons in which 
case it is valid—as under such circumstances it is an investiture, 
the mention of building a mosque or so forth being considered 
merely in the light of a counsel—(in other words, as if the testa- 
tor had bequeathed his property to particular persons counselling 
them therewith to erect a mosque). (3.) Those made for a pur- 
pose held pious both by Mussulmans and Z/mmis, such as burning a 
lamp in the holy temple (of Jerusalem), or waging war against 
infidel Tartars which are valid whether made in favour of specific 
persons or not. (4.) Those made for purposes not held pious either 
by Zimmis or Mussulmans, such as the support of singers, and dis- 
solute ~omen—which are invalid as being of a sinful tendency— 
unless, however, they be made in favour of particular persons and 
then they are valid.” - 

* Ifa Mustümin bequeath the whole of his property to a Mussul- 
man or a Zimmi, it is valid, for a bequest of the whole of an estate 
is deemed illegal only as it affects the right of the testator's heirs, . 
(whence it is that if they assent such bequest is valid); but the 
heirs of the Must@min are possessed of no cognisable rights, they 
being as it were dead, so far as relates to the Mussulman govern- 
ment, because of their being in a hostile country. Besides, the pro- 
perty of a Mustümn is in security only in virtue of the protection 
he receives from the State, which protection he enjoys in his own 
right, not in right of his heirs." 

"If a Mustimin bequeath a part of his property the bequest 
is executed accordingly, and the remainder is transmitted to his 
heirs, notwithstanding they be residents in a hostile country such 
being the law with repect to Mustümzns." 

“If a Mustámin immediately before his death, emancipate his 
slave or make him a mudd@hbar in the Mussulman territory, it is 
valid, amd the slave is accordingly free, notwithstanding his value 
exceed a third of his master’s estate, for a bequest beyond a third 
of the property is deemed illegal only as it affects the right of the 
testator's heirs, but a Must@min’s heirs possess no S — 
as was already mentioned.” 

© If a Mussulman or Zim»: make a will in favour ot a Mesi 
it is valid, for a Must@min so long as he resides in a Mussulman 
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country is considered in the light of a Zimm and as the exercise of 
generosity and benevolence in favour of sucb is therefore allowed 3 
to Mussulmans during life, it is also permitted them to extend such 
acts to a period after their death. (It is related by Aba Hanifa and 
Abû Yusuf that they held wills in favour of Mustamins to be illegal 
because of their intention to return to their own country, and also, 
because the Mussulmans not only allow this, but even do not suffer 
them to reside in their dominions, more than a year unless they 
submit to the payment of the capitation tax. The former is, how- 
ever, the better opinion.)" 3 
* If a Zimm: bequeath more than a third of his estate to a stranger 
or to an heir, it is not valid as being contrary to the laws of the 
Mussulmans to which they have agreed to conform with respect to 
all temporal concerns." e 








“Ifa Zimm: make a will in favour of an infidel of a different 
persuasion it is valid, because of the analogy of legacies to suc- 
cession by inheritance, all the different descriptions of those persons 
who disbelieve in the true faith being considered as of one class." 

* If a Zimm: residing in the Mussulman territory make a will in 
favour of a hostile infidel, it is not valid, for as inheritance does not 
obtain between them because of the difference of country, it follows 
that a bequest from the one to the other is of no effect, bequest being 
similar to inheritance.” 


Nore I. 


ACKNOWLEDGMENTS BY A SICK PERSON. 


** If a sick person make an acknowledgment of debt in favour of a strange 
woman or make a bequest in her favour or bestow a gift upon her and 
afterwards marry her and then die, the acknowledgment is valid, but the 
bequest or gift is void, for the nullity of an acknowledgment in favour of an 
heir depends on the person having been an heir at the time of making it, — — 
whereas the nullity of a bequest in favour of an heir depends on the legatee 
being so at the time of the testator's death as has been already explained, 
and as the woman was not an heir at the time of the acknowledgment but s 
had become so [by marriage] at the time of the testator's death the ac- 
knowledgment is therefore valid, but the bequest is void and so likewise the |. e 
gift, it being subject to the same rule as the bequest." | m 

* If a sick person make an acknowledgment of debt due by him to his 
son or make a Mare cim in his favour or bestow a gift upon himatatime — 
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2 Bee. ning the e Radd-ui-Muhtar, Vol. V., p. 683. 
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when the son was a Christian, and he [the son] afterwards, previous to his 
father’s death, became a, Mussulman, all those deeds of acknowledgment, 
gift or bequest are void, the bequest and the gift, because of the son being 
an heir at the death of his father as above explained ; and the acknowledg- 
ment, because, although the son on account of the bar (namely, difference 
of religion) was not an heir at the time of making it, still the cause of in- 
heritance (namely, consanguinity) did then exist, which throws an imputa- 
tion on the father as it engenders a suspicion that he may have made 
a false declaration in order to secure the descent of part of his fortune to 
his son. It is different in the case of marriage as above stated, for there the 
cause of inheritance (namely, marriage) occurred posterior to the acknow- 
ledgment and had no existence previous thereto, for supposing the marriage 
to have existed at the period of making the acknowledgment, and that the 
wife, being then a Christian, should afterwards, before the husband's death, 


become a Mussulman, in that case [the acknowledgment] would not be 
valid." 





CHAPTER XXI. E 
WHAT MAY BE DEVISED. B. 5: 
ANYTHING, movable or immovable, over which the right of p | 
perty may be exercised or which may form the subject of exchang - | 
or barter, or a fractional share thereof, or the usufruct of æ thing | 
may be lawfully disposed by will. — E 
Shiah Law. The SAaráüjya says :—‘‘ A bequest may be either of the substance 
or the usufruct of a thing, but with regard to both, it is indispen- — 
sable that they are such as can lawfully be possessed or enjo rel — 
Hence the bequest of wine, or of a hog, or of a noisy or comme - 
dog, or of anything from which no cahi can be derived is illeg 
and invalid. But the bequest of trained dogs used for hunting o 
catching of game or for domestic purposes, such as —— louses 
and watching in corn-fields, is lawful." ke 
A bequest remains valid and operative, though the sabjat n a 
should undergo a change or improvement after the constitut ion o 
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the will; unless the alteration is so substantial as to give ise to 
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the presumption that the testator, in making such change: or im ws 
provement, intended revocation. C" — 
In the same way, the legatee bears any loss or deterioration t E 
á which the property may have been subjected during the in 


Should any encumbrance have been created by the testato 
“the property, the legatee will receive it subject to- 
3 -- Where a piece of land has been left to a person by w 
b. . subsequent thereto a building is erected upon it by the te 
$3 the rule is that the land should, upon the decease of the te 

to the legatee, and the house to the heir ; both — cop ro] opri " 
with regard to their respective rights. — COR 
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If the testator, instead of building on the land be c er” he 
him, pulls down the — structures, . man — E 


* — TEE. — UR 


PE 


eo e E A vis ay 


* Amar * 


TANA 1 ^ Nags > > i 
‘ Fig Y > , "vera d "i 
- k - - > * E D * 
"s TI. 
* ACCU ^ -. ] * J Ju 
he p T a »M LXX. — ^ aimo, EE i 


^ 








WHAT MAY BE DEVISED. 519 


legatee will receive the land devoid of any erection. But if a 
building is bequeathed, ahd is pulled down subsequently by the 
- testator, the legacy is adeemed, and the wasiat becomes annulled 
ipso facto." 
The legacy of even a lawful object is void, if it is made on con- 
dition that the legatee should commit an unlawful act, for example, 
that he should set fire to any building or kill somebody, or prevent 
a person from going on a pilgrimage. When any property forms 
tfe subject of a Aiba, to which operation has been given, it cannot 
be bequeathed. 
A testator, as we have pointed out before, has the power to dis- 
pose by will not more than a third of the property belonging to 
him at the time of his death. This is an invariable rule fixed by 
the Hadis, and there is a general consensus of opinion on the 
point among the jurists of the various schools. The author of the 
Multaka, the Hedaya and the Minha@j-ut-Talibin have laid down 
the principle in distinct terms, and the Mohakkik enunciates the Shiah Law. 
rule as follows :—** Further legacies, whether of substance or of 
usufruct, are restricted to one-third of the testator's estate, and if 
the whole of his bequests should exceed that amount they are 
void as to the excess, unless allowed by the heirs. The third of a 
testator's property, and consequently the extent to which he may 
lawfully bequeath ont of it, is determined by its state at the time 
of his death, and not by its state at the time of making the will. 
So that if a person, who was in good circumstances at the time of 
making his will should be indigent at the time of his death, no 
regard is to be paid to his previous wealth in determining the 
amount of his valid bequests. In like manner, if he were poor 
at the time of making his will, and has become opulent at the time 
of his death, it is his latter condition, and not the former, that ! 
must determine the legal amount of his legacies."? A 
And these principles have been repeatedly affirmed by the - 
Courts of Justice in this country. One difference, however, 
between the various schools is worthy of note. Under the Hanafi Hanafi Law. & d 
Law, when a man having no heirs, bequeathes his whole estate, 
the bequest is valid, and there is no need of assent on the part of — 
-~ the hait-ul-m@l or publie treasury, though it is the ultimus heres. x. 
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According to the Maliki and the Sháfei doctrines there is no 
power of constituting a universal legatte. Under the Shiah L 
the rule is the same. toa E 
eeina When the bequest is of a specific sum of money and "me^ osta- 
tor leaves actual property and outstanding debts due to — the 
legacy is to be paid immediately, if it dé not exceed a third of his A 
assets; but if it exceed a third, one-third is to be delivered to h jim. " ; 
and as the debts come in he is entitled to take a third ont — y — 
payment until his legacy is paid in full.? p. E 
According to Abd Yusuf dirhems and dinars (2., money i à 
general) are ain [objects in specie ].' 2 — 
When the testator leaves to another legacy of a thousand m 
hems, and his property consists of cash and effects besides debts, 
the legatee is to get his thousand dirhems from the third — 
assets; but if the third does not satisfy the legacy, a third of the E 
debts as they are realised will be paid to the legatee, until the — E- 
legacy is satisfied. According to Abi Yusuf, the assets would | IH x 
have reference to the cash left by the deceased and not to BE 
household effects, apparel, or ornaments left by the deceased. Bo a 4 
that the thousand dirhems will be paid out of the third of- tha — 
dirhems and dinars left by him, and if that is not sufficient, ont of a 
the third of the debts as they are realised.? E 
When two lee Supposing the testator leaves two legacies to the same —— 
fe eame per would both of them take effect? Khalil ibn Ishak "o — 5 
c legacies would take effect if they are composed of different t d 
provided they do not together exceed a third of the estate, da iE. 


Maliki doc- they are not different either in quantity or number, the p r y | 
triue, e 


' According to the Shiah doctrines, in no case is there an eschent t to th he — 

bait-ul-mál. The Jámaa-wsh-Shittát declares “ the idea of a bait-ul-m i 

| abhorrent to us." (See the Personal Law of the Mahommedans, where : es 
y discussed this subject very fully.) * — 

4 According to the earlier Hanafi jurists, when a person died leaving a = 

Ee.  eular heir who took only a specific share, and was not entitled to t he residue 

EA by right of return, such residue went to the bait-ui-mál. If there was I 

T ral legatee he took the residue. But the tendency of modern jur v 

E * | decisions of the Courts is to hold that whenever there is an heir, tl } 


t^ — 
re Mt ot 


ce might in the »ait-ul-mál, Consequently, if a person died — 
E bequeatbing half his estate to S., the one-sixth which remai 
E. allotting the widow's share and the legacy; would be given to he v — 5 
E * Radd-ul-Muhtar, Vol. V, p. 660. — 36 * 
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wil take effect. So also the Fat@wa Alamgiri :—** When a per- 
son has said, ‘a sixth of fny property to such an one,' and then 
says at the same or a different meeting, ‘a third of my property 
to him,’ and the heirs consent, he is entitled to a third of the pro- 
perty, that is, to no more than a third, though they consent, because 
the sixth is comprehended ih the third, whether it precedes orfollows. 
And if a person should say, ‘a sixth of my property to such an 
one,’ and then say at the same or another meeting, ‘a sixth of my 
property to such an one,’ he would have only one-sixth unless there 
is evidence that another sixth was intended. ''! 

If a person were to bequeatn a particular or determinate share 
of his estate and effects, reference would be made to what he leaves 
at his death, and not to his possession at the time of the bequest. 
But where a specific property or a determinate share thereof is 
bequeathed, e.g., a third of the testator’s flock, and the flock is de- 
stroyed before his death, the legacy falls to the ground. For, where 
the wasiat was respecting a particular share in a particular flock, 
the non-existence of that flock destroys the legacy, even though he 
may have acquired other flocks afterwards. But if he was not 
possessed of any flock at the time of the bequest, and subsequently 
acquired one, according to the approved doctrines, the legacy 
would take effect, for the legacy being demonstrative, effect should 
be given to it when the objects, from which the legacy should be 
paid, come into existence after the bequest.” If the testator were, 
however, to say, * my executors shall give to so-and-so a sheep 
out of my property,” and there are no sheep belonging to the 
testator at the time of his death, the value of a sheep would 
be given to the legatee. But if he had said, * my executors 
shall give Zaid a sheep out of my flock,” and he died without 
leaving any flock, the legacy would be void. This rule applies to - 
all kinds of property.? 





* Comp. the Radd, p. 660. ? Ibid. 

?:* When a man who bequeaths a third of bis property has no property at 
the time of the bequest, the legatee is entitled to a third of whatever he may 
be possessed of at the time of his death. But if the bequest be specific or of 
some particular kind of property, as a third of his flocks and they all perish 
before his death, the legacy is void insomuch that if he should afterwards 
become possessed of other flocks, or another specific thing of the same kind, 
the right of the legatee would not attach to the subsequent acquisition, yet if 
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stead of leaving a — to a grandchiid, simply provides by — 3 
that he should take a son's share in his inheritance. Supposing — 
then the testator leaves a son as his only heir, and the son con-  — 
sents. the inheritance will be divided between him and the grand- 
son equally; otherwise the legatee would take one-third and the = " 
son two-thirds. But if there be two sons, the assent of the sons is- — 
not necessary, and the property is divided in equal shares among 2 
the sons and the grandson. Similarly, if there be four sons and a 
grandson, and the testator leave a son's share to the grandson, hp 2 
takes a fifth. If a testator leave a wife, two sons and a daughter, . 
and a grandson by a predeceased son, and will that the grandson ——— 
should take a son's share in his inheritance, the division would be 
made in the following way :— 

Wife =$ Each son =} 

Daughter=4 Grandson-— i 








he had no flocks at the date of the bequest, but afterwards acquires them and — 
then dies, the bequest is valid. And if he should say * asheep from my property” 
and have none, the value of a sheep must be given. If the bequest were only 
of a sheep without the addition of words referring it to his property, the be- 
quest, according to some would be valid, while according to others it would be = 
invalid. But if the expression were a sheep from my flocks’ and the testator — — 
had no flocks, there is no doubt that the bequest would be void. And in like . 
manner with regard to other kinds of property such as cows, camels and the E 
like. When a person says, ‘ I have bequeathed to thee asheep from my property, — 
the bequest is not confined to the sheep, that he may have at his death, but E 
applies to the sheep, that may be among his property at his death, and since E 
this is the case, if the testator should afterwards die leaving property com- 
prehending sheep with other things, the heirs are at liberty to give one of the — 
sheep or its value. There is nothing in the bo>oks as to the sheep being of the | = 
best, worst or medium quality, but according to a report of meres M m. 
Companions (of the Prophet) were of opinion that the heirs might in such a — =F 
case either give a sheep of medium quality or its value. When a person says, — E- 


*My roan Turkish horse is a bequest to such an one, these words are held — 


















refer to a horse then in his possession, not to one which he may art S 
acquire. So also, if the expressions were ' my blind slave or my Sin n o p 
Abyssinian slave’; while if the terms of the E were only ‘my slave t — 


such an one’ or ‘my Turkish horse to such an one’ without further addition or 
qualification it would include his property at the time, and his su ose que - 
acquisitions." Qe d 

* When a person says, ‘ This cow for such an one,’ according to Aba Ni T — e 
heirs would have no right to give its value, but if it were bequeathed to th ne * 
it would be lawful for them to bestow its value in charity " $ 





If there had been only one son, the wife would have taken 
; z — Ts 

Son — — 

Daughter — 3, 

Grandson = 4*, 





Total= 3$ = 1. 





We have seen, already, that when there are several legacies, all Sunni Law. 


of the same degree of importance, which, together exceed a third, 
according to the Sunni Law, all of them suffer a proportionate 
abatement. This is a general rule, subject, however, to the exeep- 
tion that when the bequests are for the accomplishment of religious 
duties or pious purposes, they must be given effect to in their 
entirety in the following order :— 

(1) for purification ; 

(2) for prayers ; 

(3) for alms ; 

(4) for fasting ; and 

(5) for pilgrimage. 

This exception applies equally to works of a religious and pious 
character, though not of the same degree of importance as the 
fundamental religious practices. These works have to be carried 


into effect before the payment of legacies to individuals, and they 
are classified as follows :— 


(1) Ransoming of prisoners. 

(2) Emancipation of slaves to whom freedom has been promised 
by the testator. 

(2) The payment of the dower due to the woman whom the 
testator marries in his last illness and consummates the marriage. 

(4) The payment of the zakat. 

(5) The payment of the zakát-ul-fitr and uzzha (Id and Bairam 
festivals). 

(6) The expiation for zzAár. 

. (7) The expiation due for a vow. 


(8) Expiation due for the non-observance of the — 
fast. 
(9) — of slaves. - 


(10) Performance of the non-obligatory pilgrimage. 


Shiah Law, 
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The ZAadd-ul-Muhtür has the following on this —— 
should be remembered that bequests are necessarily of two k 
either entirely in favour of Almighty God, or for His servants, or 
for both jointly, and it is laid down that bequests in favour 
Almighty God should have precedence over all others, for th 
legatee is One, but when the legatees are several, there is no di 2 
dence for one over the other. Therefore, when a bequest is for = 
human beings, no legatee can be preferred over another. For — 
example, if a person make a bequest of one-third to one person, — a 
and then to another, both bequests would take effect, unless it is = ig 
distinctly specified that either of them has preference over the a E 
other, or where it is a muAábüt or emancipation. But when abe | 
quest is in favour of Almighty God, if all the directions are (1) fog -S 
the performance of that which is farz (absolutely obligatory duties) | 3 
as Zaküt or hajj ; (2) or for the performance of duties which are o : 
simply obligatory, such as the payment of expiations, fulfilment of E 
vows, the Fitr alms ; (3) or for the performance of nafhiat, suchas M 
non-obligatory pilgrimage and alms to the poor, —then commence- — 
ment should be made with that which the testator directed should 
be performed first ; but if they are all mixed together, then com- - = 
mencement should a made with those which are absolutely obliga- 
tory, whether the testator mentioned them first or not ; then with 
the wájibát, the simply obligatory, and the third will be w-— 
proportionately in fulfilment of the testator's last wishes.....- Cons. - E 
sequently, if a man were to say that a third of his property dodi d 
be applied to defray the expenses of hajj, zakát, expiations and of - s 
Zaid. the third will be divided into four shares, Zaid will get one = 
share and the remaining three shares will be applied to the- Ep E 
purposes respectively. But if the person for whom the lega cy 


intended is not specified such as the poor, there will not be — s 
i-is 
Law 
all 


pr a 
— 
^ 


division into four shares for all belongs to God, and the most ob ] 
gatory duties will be discharged first.! According to the Shiah | Li 


FU 








! See the Fatâwa Alamgiri, Vol. VI, pp. 177-178, where also the — 
discussed. ‘‘ When the legacies have been added up," says the Futa 
giri, * and the third of the estate is sufficient to meet them all, — 
be paid out of it, whether they be bequests to Almighty God or nan] 
By b quests to Almighty God are to be understood ‘ bequests of apr JTO: 
which are the means of drawing nigh to Him, such as the oblig: atory ; p 5 


pilgrimage to Mecca, the zakét, fasting, prayers, expiations, vows, sad uo * eps 
and vzzha non-obligatory hajj — fasts, the erection of mo he iis 
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* when a person has bequeathed property for the performance of 
certain duties some of which were incumbent on the testator and 


And by bequests to mankind are to be understood, such as bequests to Zaid, 
Bakr and Khálid. All the legacies are to be paid in like manner, when, 
though the third of the estate is sufficient to meet them, they are allowed 
by the heirs, If the third of the estate be insufficient to meet all the legacies 
and they are not allowed by the heirs, then it is to be considered whether 
they all be to Almighty God or all to mankind or some be of one class and 
some of the other. If they are all to Almighty God, then it is further to 
be considered either whether they are all faris, [that is, obligatory duties], or 
wajibaf, [that is, things which though not actually obligatory are yet incum- 
bent], or n4wáfil [which are voluntarily assumed obligations], or whether they 
are partly of one kind and partly of another. When they are all equally pre- 
scribed and appointed duties, begianing is to be made with that which the 
testator began with ; when the bequest is for hajj and zaekáf, a commencement 
is to be made with the former though it were verbally last. It has been said 
with regard to ħajj and zakát that they both take precedence of expiations, and 
expiations take precedence of the sadakat-ul-fitr (or alms of the fitr) and these of 
sacrifices, though sacrifices are also wâjib [or necessary] according to us. With 
regard to the alms in question all are agreed that they are :ájibüt, but whether 
sacrifices be so is a point that is still within the province of ijtihdd or juridical 
discussion and whatall are agreed about is still stronger. Thus, also the alms 
of the fitr are preferred to expiation of the fifrin the month of Eamázán. And 
it has been said that the former have also precedence of vows, and vows of 
sacrifices, and these of »üáwàáfil or voluntary obligations. In all this that has 
been said it is assumed that there are no legacies of emancipation to take effect 
atonce during death-sickness and no emancipation dependent on death, which 
is tuddir. If there be any such they have preference, for those emancipations 
do not admit of being revoked, and are therefore stronger and entitled to 
preference. A bequest of emancipation, if it be wâjib or necessary as an expia- 
tion, is like other expiations of which we have spoken already, but if they are 
not wâjib, their effect is like that of spontaneous bequests to the poor, the 
building of musjids, voluntary pilgrimage and the like." 

* When the legacies are partly to Almighty God and partly to mankind, as 
for instance, to a class of persons, the portion of the latter is to be taken out of 
the third and to be divided among them without preference of any one over the 
others, and with regard to the portion of Almighty God it is to be applied first 
to farüiz, next to wdjibüt and then to náàwdáfi. And if, with the legacies to 
Almighty God there is a legacy to one person in particular, each of the kinds of 
approach is to be treated as single. Thus, if one were to say, * A third of my 
property in Aajj, -akát, expiations and to Zaid,’ the third would be divided into 
four portions—one for Zaid, one for Aajj, one for za £áft, and one for expiations.” 

** When all the legacies are to mankind, preference ia to be given to the 
strongest, so that if there be among them an emancipation to take effect imme- 
diately, it is to have the precedence ; but if all are equal in strength, each 
is to rank for its amount against the ihird of the property without any regard 
to the order in which they may have been mentioned by the deceased." 
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others only discretionary, they are all to be carried into effect if a 
third of his estate be sufficient for the purpose." If the third be not 
sufficient and the heirs should refuse their consent, those duties that 
were incumbent on the testator must first be discharged out of the 
general mass of his estate and then the others out of a third of what 
remains, beginning with the first mentioned by the testator, and sg 
on in order. If none of the duties are of an incumbent nature 
but merely optional, they can take effect only to the extent of a 
third of the estate, and are to be discharged beginning with the first 


mentioned by the testator, and so on in order until the third is 
exhausted. 
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CHAPTER XXII. 
GENERAL PRINCIPLES. 


SECTION I. 
THe LEGAL Errect OF A W ASIAT. 


Wasiat is defined as the conferment of a right of property 
(tamlik) in a specific thing or in a profit or advantage, to take effect 
after the death of the testator. “ It is proper for a man to make a 
will when there is no right against him on the part of Almighty 
God, but it is an incumbent duty to do so when there is such a 
right, as for instance, when he has omitted to pay his za£át or to 
fast, or to perform the hajj or pilgrimage to Mecca, or to say the 
preseribed prayers." 

Any expression which signifies the intention of the testator is 
sufficient for the purpose of constituting a bequest. Examples of 
this are given in detail in the Fatdéwa Alamgir? :—! 

* When a person has said, ‘ this my slave to such an one, and 
this my mansion to such an one, without using the word bequest, 
and there is no mention of bequests nor of the words * after my 
death, the expressions constitute a gift both by analogy and on a 
favourable construction, and if possession be taken during the life 
of the donor the gift is valid, but if possession is not taken of it till 
after his death the gift is void. If a person should say, *I have 
bequeathed that a third of my mansion be given to such an one 
after my death,’ this is a bequest, and possession during the lifetime 
of the testator is unnecessary. So also when one, whether in sick- 
ness or in health, has said, ‘if any event should happen to me, then 
such thing to such person' this is a legacy, death being under- 
stood by ‘us’, as the event alluded to. So also if he should say, 
*to such an one a thousand dirhems from my third, this would be 





! Fatáwa Alamgiri, Vol VI., p. 145. 
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. these, they are quite futile and of no efficacy whatever; *; but, 
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a bequest though no allusion is made to death. But itu 
were ‘to such an one from my property, or * from the hal A 
fourth of my property, they would be of no effect unless. tere 
in connection with bequests in which case they would ¢ constitute 
a legacy. When a person has said, ‘if I die on this my journe 
to such an one there is — me a debt of a thousand dirh ems it 
is a bequest out of his third.” E E 

Under the Shiah Law thereare certain rules relative to ambig guns 
legacies, which are deserving of notice, though in their app licati ton 
they will need some modification in view of the different condi tions : 
of society prevailing in our times :— B x 

* When a person has bequeathed a juzz, or part of his prope rye 
there are two traditions as to the proper interpretation of his w | ords = 
Of these, the most authentic assigns a tenth of the testator's es | 
to the legatee ; but according to the other, he should receive o oly y 
a seventh of the third. If, again, he should bequeath a *. ah — 
or — the proper interpretation is an eighth; while if it rere t 

a shai, or a thing, it should be interpreted as meaning a sixth.” 

= If a person should make a bequest for several purpos sof 
which the executor has forgotten one or more, he should. dis * | 
of it in some good or proper way, although some of — 
have expressed an opinion that it should fall back into E dece ce 
inheritance.” — 

* [f a person should bequeath a particular sword x which d 
scabbard, the scabbard and mounting or ornaments are i udi ded i 
the bequest. "In like manner, if a person should beque: th a bo ox 
containing clothes, or a boat or vessel which has — an lise or 


board, or a bag M au linen, in al these „cases, pe 


" 


D 


X ate — 


though it does not — much candidus = E 
* If a person should make a will excluding some m —— | 
from their share in his succession, the exclusion x — d bu 
question on which there are two opinions. A mer rdi ling t to » on 
ing to the other, the same effect should be given to is üs m = 
case of the bequest of the whole of a paoi strange 
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his property, and the heirs have their legal portion the remaining 
two-thirds. The first*opinion, however, appears to be better found- 
ed in law, though the other is supported by a tradition which is 
now rejected. | 

* If a person should make a bequest in terms so ambiguous that 
the law affords no interpretation of them, it must be left to the 
heir to explain them as he may think proper. 

* It is preferable that legacies should be kept below a third of 
the testator's property, and consequently the bequest of a fourth is 
better than that of a third and of a fifth better than of a fourth. 

“In cases of ambiguous legacies, like the preceding, if the 
legatee should demand any particular thing as being conveyed in 
the testator's meaning, the statement of the heir would be prefer- 
red. If the legatee should still insist upon it, the heir would be 
required to confirm his statement by his oath not otherwise.” 


SEcTION II. 
THe REVOCATION OF WILLS. 


A will is essentially revocable in its nature. It may be revoked Revocation of 
at any time, even during the last illness of the testator. — 

Revocation may be either express or implied, made either direct- 
ly or indirectly. It is express when the testator revokes the 
wasiat in express terms. It is implied or indirect when the testa- 
tor indicates by his conduct or his subsequent acts that he does 
not intend to maintain the legacy. ‘‘ Every act-the effect of 
which is to extinguish the proprietary right in any property, when 
committed by a testator in respect of the subject of a bequest, 
causes revocation ; and in like manner every act of the testator 
which occasions an addition to the subject of a bequest, when it 
cannot be delivered without the addition, has the effect of revoking 
it; similarly, any disposition subsequently made to which operation 
is given has also that effect.’ 

As regards the mode and capability of revocation, bequests are The different 
usually divided into four categories ; the first can be revoked rev AA" eu 
either in express terms or by implication, ż.e., by conduct. The °° fected. 
second kind may be revoked only by express words. The third 








ui ^ 
by conduct only ; and the fourth cannot be revoked at all. The X. 
' Fatéwa Alamg?ri, Vol. VI, p. 144. ? Radd-ul-MuAtár, Vol. V, pp. 657, 658. Tl 
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first kind of bequests consists of specific legacies — x 
revoked by an express declaration of the testator to that e fi ect o ; 
by his selling or transferring the subject of the bequest in st 
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manner as to place it beyond his power to cancel or reve 
transfer. The second kind of bequest is where the testato! — D 
queathes a third or fourth share of his property to any pers m. (de | 
such a case, the legatee is entitled to that partieular share in an 
property which might be left by the testator at the — 
death, and consequently unless a revocation of the bequest is mad 
in express terms, the legacy will take effect. The third kind « — 
bequest is qualified emancipation which can be withdrawn only by 
express conduct. The fourth kind of wasiat, which cannot be can- · 
celled either expressly or impliedly, is absolute emancipation. — 

According to Abü Hanifa, on whose opinion in this matter th 
Fatwa seems to be, a mere change in the shape of an article - d 
ed at the instance of the testator does not amount to à revocation. - 
For example, if a person were to bequeath to another a piece ' i a 
silver which he subsequently made into a ring, this is not a revoc: EU 
tion of the bequest according to Aba Hanifa, though according ti — | 
Abü Yusuf and apparently Mohammed, it would be so. Ifa per - 
son should sell a specific thing which he had bequeathed and ther en 
repurchase it, or make a present of it and then revoke the — he — 
bequest would continue — The slaughter of a bequeathed — à 
sheep is the revocation of a aeque of it, but the washi ing of a ies 
bequeathed garment is id so.” The mere denial of a be que — 
does not, according to Aba Yusuf, amount toa revocation, ba — 
Mohammed holds a different view. If the testator were t to say — 
the legacy left by him to A or B was void, it would have fect 
of revoking the will though it would not beso, if her merely 
was unlawful (Aar@m) or usurious. A 

If a testator were to devise a specific — to A, and a 
to B, the subsequent devise does not necessi ie avoid 
If it appears from the phraseology used or othe id that 
intention of the testator was to give the subject. of ded 
both legatees jointly, effect will be given to such inte — Be 
it appears that the intention was to give the leg acy E * seco 





1 According to theo Alamgiri the pledge of a slave already be 
amounts to a revocation; but tbis effect is restricted to the 1e sper cial 1 
property — abr to the property referred to d — 
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legatee by cancelling the first bequest, it would amount to re- 
vocation. The general rule, however, is fhat the last legacy takes 
effect.’ 

If the second legatee were dead at the time when the subsequent 
bequest was purported to be made, the first bequest would remain 
valid by reason of the second being void, while if the second person 
were living at the time when the bequest was made and should 
subsequently die before the testator, both legacies would be void, 
and the subject of the bequest would revert to the heirs of the 
testator. ; 

Under the Hanafi Law the pledging of a property will not avoid 
the bequest,* for it does not extinguish the right of the proprietor 
in the subject of the pledge; the right of the testator to redeem 
would devolve on his death to the legatee ; in other words, the 
legatee takes the devised property cwm onere, unless the testator 
whilst creating the mortgage, use terms expressly from which a 
distinct revocation of the previous devise may be clear. 

If one should bequeath a mansion and then whitewash it or 
pull it down, that would not amount to a revocation, but if he 
were to plaster it over with earth, that would be a revocation if 
done “largely.” If he should bequeath land and sow it with 
vegetables that would not be a revocation, while if he makes a 
vineyard of it or plants trees on it, the bequest would be revoked 
according to Kazi Khan. 

Similarly, under the Maliki and Shafei Law, among the various Maliki and 
acts by which a wasiat is indirectly revoked are the sale and gift bue bcr 
of the subject of the bequest. 

The Mohakkik gives the Shiah principle in these terms :— Shial» Law. 

“A wasait is an akd jüiz on the part of the testator whether it 
be [the bequest | of property or the nomination of a wali; and it 





' This is different from the English Law when the legatee, unless a contrary 
intention appeared, was entitled to have the estate disencumbered out o the 
personal estate of the testator not specifically bequeathed. 

* Sometimes the attempt to convey may have the effect of revoking a devise, 
though owing to some want of formality the conveyance itself may not take 
effect But where the conveyance is initially invalid, for example, when it has 
been executed by a person who was under an incapacity it will not act as a 
revocation. : 

* Fatâwa Alamgiri, Vol. VI, p. 143; Baillie, p. 628 ; Radd-ul-Muhtâr, Vol. 12 
p. 647, ^ 


Theaceeptance The validity of a wasiat is submitted to another formality, name 


of a legacy. 
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may be revoked during his lifetime either by express OE | 3 
by any act which ignores or contradicts the wasiat. Thus, if the — ec 
testator should sell the subject of the bequest, or by another wilo - D 
direct it to be sold, or should bestow it in gift putting the donee — 
in possession of it, or should pledge it, every such act would” 
amon-- to a revocation. In like manner, if he should make such 

a use o” it that it could no longer be called by the same name; as — 
for instance, if he had made a bequest of grain and afterwards 
ground it into flour or meal, or a bequest of flour or meal and then 
converted it into leaven or bread, this would be a revocation of 
the bequest. Further, if a person should bequeath a quantity of 

oil and afterwards mix it with some of a better quality, or of 
grain and then mix it with some of another species so as to remove 
the possibility of distinguishing and separating one from the | 
other, that likewise would be equivalent to a retractation of the | 
bequest. Whereas if he should make a bequest of bread and sub- 
sequently break it into crumbs there would be no revocation of thé 


legacy." 


ly, the implied or express acceptance of the wasiat by the legatee. — 
* The ac eptance of a bequest,” says the Maliki lawyer, “is a neces- 
sary condition ;" and the Hanafi jurist lays down that “ in default - 
of acceptance a wasiat is null" Similarly, under the Shiah law 
the acceptance of the legatee is required to vest the legaéy in him. 
Bat there is considerable divergence between the Shiah school on —— 
one side and the Hanafi on the other regarding the — — 1 
the acceptance should be made. D 
According to the Shiah doctrines, an acceptance before the death | 
of the testator is lawful, though it is discretionary with m 
An acceptance after the testator's death is conclusive, even — = 
it should be delayed for some time after the occurrence of d —A 
event, provided there was no rejection on the part of the legatee 7 
after the testator's decease and before acceptance. Buts — 
rejection was during the lifetime of the testator, the leg oy may 


— 
» 


still be accepted after his death, as such a rejection has no e ff — E. 


law. Bat if rejected after his death without — 
the legacy is cancelled. — — antler 


' Sharüya, p. 247. 
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rejeeted by the legatee even though possession had been actually 
taken, provided there was no acceptance. Where there has been 
no possession, but the legacy is rejected after the testator’s death 
as well as the legatee's prior acceptance, it is cancelled, according 
to some of the jurists, while others maintain that it is not, and this 
opinion is more approved. If, however, there has been both ae- 
ceptance and possession, and the legacy is subsequently rejected, 
there is no doubt that the rejection is ineffectual and the legacy 
is not cancelled because the right of property has then become 
already established in the legatee. 

If a legatee should reject part of a bequest and accept the 
remainder, such partial acceptance would be valid and his right 
established to that extent. If a legatee should die before accept- 
ance, bis heirs take his place and may accept the bequest.! 


According to the Hanafi Law, an acceptance before the death of ganar 


the testator is of no effect. The bequest may be accepted either 
expressly or by implication. If the legatee died before expressing 
either rejection or acceptance of the bequest, his death becomes, 
and would be presumed to amount to, an acceptance and his heirs 
would inherit the legacy. There is this difference between testate 
and intestate succession, —that an heir enters upon the possession 
of inherited property without acceptance, but a legatee does not 
enter upon the possession of bequeathed property without accept- 
ance. The acceptance of a bequest must be made after the death 
of the testator insomuch that if it be accepted or rejected during 


doctrines. 


his life, either act is void and the rejector is still at liberty to. 


accept after the testator’s death. 

The legal effect of a bequest is to confer on the legatee a new 
right of property in the same way as in the case of a gift, and the 
bequest becomes vested in him by acceptance, so that if he accept 
after the death of the testator his ownership of the thing bequeathed 
is established, whether he take possession of it or not ; and if he 
rejects the bequest it is cancelled. But when a bequest is made 
to a body of people such as the poor, or is in favour of a general 
religious or pious purpose, the acceptance of the legatee is pre- 
sumed. 





+ * Jawâhir-ul-Kalâm. 
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SECTION Ill. ? 
Tue WasraT or Usurruct or Lanps, GARDENS, Houses, | 


TREES, &c.! "eim 
As pointed out already, the Mahommedan Law distinctly re og 
nises perpetuities. So ‘long as commencement is made, i in the ease eyes 


of a settlement or devise, with a life in being, it 1s not necessary FE pi 

that the persons who take the remainder should be in existence. ; 
Accordingly, one may lawfully, bequeath to another, for al — 

period or in perpetuity, the produce (ghallat) of lands and g 


the rent or occupancy of a house, *he use of animals or treos, d 


— 




















— 
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service or earnings of a slave, &c. 


Posürded as made in perroti 

The effect of such a bequest is to detain the subject — 
the ownership of the testator’s heirs and to give to the legatee on! a 
the right to take its profits, * in the same way as a person ee = 
favour a wakf has been made.” E 

The bequest may be for a particular year, e.g., the year of the 
Hegira 460. If the year is past at the time of the testator's death, — 
the bequest is void. If a portion only of the year has -— P 
will take effect with respect to the unexpired portion. GO i E 3 

If the subject of the bequest falls within the third of the te 
tor's estate, its usufruct will be given to the legatee, in — $ — 
with the use thereof provided in the wasiat. For example, if the E 
bequest is of the right of occupancy of a house, and the house falls - 


within the disposible one-third, it will be made over to the lega = E 
— — 
for use and occupation.* If the rents and profits of the he es 


E 





2 The title of this Chapter in the Fatawa Alamgiri (Vol. VI, 188), f urnis — 


a sufficient indication to the scope of the provisions of the Arabian Law e ig > 
ing the bequests of usufruct : FA 


tie — pikak i — 
eon j 


See also Radd-ul-Muhtâr, Vol. V, p. 678. 

2 Radd-uwl-Muhtar, Vol. V, p. 677. See also 4 Hed., Chap. v.B 4 
the term ghaliat is a generic expression and includes — ent, 
profits of all kinds, the service of slaves, &c. ; Jámaa -ul-Lughat. | 
3 Radd-ul- Muhtür, Vol. V, p. 679. — 
Similarly, if the wasiat is of the service of a slave, and — 
the third, the slave will be — over to the legatee for the p 
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alone are bequeathed, the legatee will get the same, but will not 
be entitled to occupy “it.” If the subject of the bequest exceeds 
the third, the legatee will get the benefit of that portion which is 
covered by the third. Where the bequest is of the use of some 
property which is in its nature impartible, the legatee will have the 
right to its service or use’ for one period and the heirs for double 
that period. The example given in the Fat@wa Alamgiri of a slave 
explains this principle thoroughly :— 

“If the slave does not come within a third of the property he 
is to serve the legatee for one day and the heirs for two days 
alternately, until the completion of the year, and when it has been 
completed he is finally to be delivered up to the heirs. If one 
year in partieular be specified, and the slave falls within a third of 
the property, or the legacy is allowed by the heirs, he is to be 
delivered up to the legatee to serve him for a whole year and then to 
be restored to the heirs. If he does not come within a third of 
the property, and the legacy is not allowed by the heirs, the slave 
is to serve the legatee for one day and the heirs for two days 
alternately for three years, and when the three years have passed 
the bequest is fulfilled by the service. If the legatee should die, 
the slave reverts to the heirs of the testator, and if he die in the 
testator's lifetime the bequest is void." | 

If the legatee should die before the expiration of the term limited 
for the bequest, the subject of the legacy would immediately revert 
to the heirs of the testator. If the legatee dies during the lifetime 
of the testator the bequest at once falls to the ground. The testator 
may bequeath the usufruct of a thing to one person and the corpus 
to another; and if the subject of the bequest falls within the dis- 
posible third, each legatee is entitled to his particular bequest. 
And if the bequest of the usufruct is absolute, the legatee is en- 
titled to hold possession of the subject till his death, after which it 
is to be transferred to the legatee of the corpus if he be alive ; if 
not, it is to be tranferred to the heirs of the testator.! 

When the bequest is of the rents and profits of a house, and the 
legatee wishes to occupy it himself he cannot lawfully do so.? 








^ Radd-ul- MuAhtár, Vol. V. p. 679. 
* Ibid. According to Allámah Shzrnibilalieh, there seems to be some differ- 
ence of opinion on this point, and he bimself upholds its validity. 
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" If the bequest be of the occupancy of a mansion and i the BIS | 
property besides, the legatee may occupy a third of the m pe — i 
the heirs have no right to sell the two-thirds of ihe mansion i 
their possession. Neither is the legatee of the occupancy el 
house entitled to let it,? nor to remove the slave whose serv ices ai es, 
bequeathed from the testator's place of residence to another, unk i ud 
the legatee and his family (ah) are in the latter place when th — 
slave may be taken there for the purpose of serving on™ he Ee = 
reason of this decision is, that the bequest must take — nd i 
executed in conformity with the intent of the testator, and in: 
where the family of the legatee reside in the same place with 
testator, his intention is that the legatee shall avail --—— — Ac 
service in that place, but where the legatee resides ma ae 
city, the testator’s intention must be presumed to be d: — 
legatee should have the slave’s services there. — E 
When the occupancy of a house is bequeathed to a person vi Be un 
out any limit of time, he is entitled to it as long as he lives. Ar d. 
when the income is bequeathed, if the house falls within a ii — 
though the income may exceed the same, still it would be v ES 
Similarly, with regard to the earnings of a slave, or the produce of 
the testator's garden or anything else. When a bequest is 0 
slave to serve the legatee until he can do without those se vices, p. 
if the legatee is a child, the service is to continue till he is of aj 
if he is adult and poor the service is to continue until he is at 
buy a slave to serve him ; but if he is adult and rich the legac 
is void.* | — = 
If a person leave one year's earnings of his slave or incom — Qi 
his house to another, and he have no other property exce pt suci d 
house or slave, the legatee in that case receives one-third ofa yea ears 
earnings or income, because such income, as being BuU arty, i 
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* According to the roc the heirs nre not entitled | — 
two-thirds share allotted to them, for that would be prejudicing the} : 
of the usufructuary legatee. Abi Yusuf seems to — such sa sale da * 
The doctrine in the Záhir-wur- IRawüáyét is more approved. Besides =o e : " L 
JHedáya, “the legatee has a controlling power over the — h re res ge bu 
portions, so far as to restrain them from executing "uy deed: hs - inj» 
his share." 1 


- According. to the Sháfeis he is entitled to do so. | — 
? Radd, Vol. V, p. 680. | * This is according to th the 4 tamg 
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capable of division. But the legatee cannot require the heirs to 
make a partition of the house in order that he may himself collect 
the rent of his own share (v7z., the third). 

When the bequest is of the produce of the testator’s garden, the 
legatee is entitled to the existing and the future produce. But 
when the bequest is of the fruit of his garden in perpetuity, the 
legatee is entitled to the fruit thereof until his death. But if the 
word abad or for ever is not used, and there is fruit in the garden 
on the day of the testator’s death, the legatee is entitled to it to the 
extent or value of the disposible third, but he is not entitled to the 
future fruit, it being supposed that the intention of the testator 
was to give one set of fruit. But where there is no fruit in the 
garden on the day of the testator’s death, the bequest takes effect 
on the fruit which comes into existence subsequent to the death of 
the testator but prior to that of the legatee.! When a bequest is 
of something which is an accretion to something else, the specific 
accretion in existence at the time of the testator’s death will be 
given to the legatee, though the words * for ever" may have been 
used. This is different from the legacy of the rents and profits.” 

If the legacy be of the third of the income of a house, according 
the Abü Yusuf, the heirs may partition the house, giving the lega- 
tee a third. If the third yields any income, the legatee gets it, 
while if it is not productive he has nothing. The heirs may also 
sell him their two-thirds, whether before or after the partition. 

When the bequest is of the produce of a piece of land and there 
are no trees upom it and no other property besides, the land is to 
be let and a third of the rent given to the legatee. If there be palm 
or other trees on the land, a third of the produce is to be given to 
him and the land is not to be given out in muzdribat? 





! Fatáwa Alamgiri, Vol. VI, p. 148 ; Radd-ul-Muhtdr, Vol. V, p. 681; Hedaya, 
Vol. VI, p. 527. 

? The reason of this is explained in the Radd-ul-Muhtar. In the Alamgiri 
the rule is stated thus:— When a man has bequeathed to another the wool of 
his flock or their progeny or milk for ever and has then died. the legatee ia 
entitled only to the wool that may be on their backs or the young that may be 
in their bellies, or the milk that may be in their udlders— whether he say ‘ for 
ever or not.” z 

* Muzüribát here means an arrangement by which the cultivator and landlord 
divide the produce according to certain shares. 
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When the bequest is of the produce of a garden, the legatee r 
purchase the garden from the heirs of the testator, but that wo 
cancel the legacy. In like manner, if they satisfy him with some- 
thing else, he may surrender his third of the produce and release 
them from it. So also the occupancy of a house or the service of — DE 
a slave may be lawfully compounded for, though a sale to an out- ir 
sider of these rights is not lawful.! Le 

A bequest of the income of a house or the earnings of a clava de B 
the poor generally is lawful, but a bequest of the occupancy ofa 
house or of the service of a slave to the poor is not lawful — $ 
the persons are particularised. 

When a bequest is made of the principal and the accessory — 
persons respectively in one and the same will, each legatee takes 
the legacy specifically given to him. For example, if the testator — 
were tosay, “ I give this ring to so-and-so and the stone to so-and- — 
so.” 

But when one of the declarations is separated from the — 
though the effect is the same according to Aba Yusuf, according - 
to Mohammed the legatee of the principal is exclusively entitled 
to the principal and the two legatees are partners in the accessory- ; 

The following is important as showing how effect is to be given 7 
to two legacies respecting the same article, one arising out of the - 3 
other. ‘* If a person should bequeath ‘this slave to one and his — = 
service to another.” or this mansion to one and its occupancy to — = 
another,” ‘or this sheep to one and its wool to another, both persons: qe % 
being specified, each legatee takes what is bequeathed to him and — 
there is no difference of opinion on this point, whether the beques — 
are made separately or together. But if a beginning is made in — 
these cases with the accessory, and the principal is then bequeath kel 
as, for instance, if the service of the slave is first bequeathed to on — 
person and then the slave to another, or the occupancy of a m: an- — 
sion to one person and the mansion itself to another, or the ruil it to 
one and the tree to another, it is only when the bequests a iade 
connectedly that each legatee is entitled to what has been yu 


— 


for him specially, for if they are mentioned separately, the I egatee 
, | the 


of the principal is exclusively entitled to the pu ind th 
accessory belongs to them both in halves. And if 8 » mansior 





















Radd-ul-Muhtar, Vol. V, p. 681, =~ F E. 
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is bequeathed to one person and a particular apartment in it to 
another, the apartment is to both in equal shares. So, also, if a 
thousand dirhems are bequeathed to one person and a hundred out 
of them to another, the legatee of the thousand is entitled to nine 
hundred exclusively, and the hundred is to,be equally divided be- 
tween them and in this there is no difference of opinion.” 

When the bequest is of the use of the young of an animal which 
is unfit for service, the person in whom the right to the sub- 
stance of the thing is vested is bound to maintain it. So, also, 
when the produce of palm-trees has been bequeathed to one person 
for ever, and the trees themselyes, being yet immature, to another, 
the latter is liable for the expense of watering and tending them 
until they arrive at maturity and are in bearing, after which the 
liability, is on the former, and when they have begun generally to 
bear, though they should subsequently fall off and produce no- 
thing, the legatee of the produce would still be liable for the ex- 
pense, in the same way as a legatee of service is liable for the main- 
tenance, “both during night and day, though the slave sleeps and 
does no work during the night.” | 

If twenty dirhems a year are bequeathed to a person from the 
produce of a garden, which is sometimes more productive and some- 
times less, the legatee is entitled to have a third of the produce 
appropriated or set aside every year, and twenty dirhems out of it 
applied to his maintenance so long as he lives. Similarly, if a 
person were to declare that A should get a monthly sum for his 
support out of the ¢estator’s property, however small the allowance 
may be, a full third of the property must be appropriated or put 
aside that the legatee may obtain his monthly maintenance as 
directed by the testator.! 

If a testator should bequeath a third of his property to one Rules relating 
person, five dirhems a month for maintenance to another so long as t° *^naities. 
he lives, and five dirhems a month for the maintenance of a third 
person so long as he lives, and the heirs allow all the legacies,— 
_the estate is to be divided, according to Abà Hanifa, into nine parts, 
one of which is to be given to the legatee of the third, and the 
remaining eight to be appropriated for the other legatees, four parts 
each; but, according to Abi Yusuf and Mohammed, the property 
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' Fatáwa Alemgiri, Vol. VI, p. 150; Radd-ul-Muhtér, Vol. V, p. 680. 
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ss te be divided into seven parts, whereof one is to be 
legatee of the third, and the remaining ox to be d 
for the other legatees, three for each. This principle aj sto Au 
those cases where the heirs allow all the legacies. Bet, me E^ 
suppese that they do net assent, in such case the division ii — 
into seven parts as before according to Aba Yusaf and 
bet according to Aba Hanifa, the case is to be treated as if- 
— were equally entitled to the third, which is dy 
be divided into three parts among them. Under these cireume — 5 
stamees, if both the annuitant: should die before the fund is exhaust- — 
ed, the surplus ix to revert to the — the third ; and if one - E 
of them should die, the surplus is to be divided and one share givem — " 
to the legatee of the third and the other reserved for the survivor — E 
aceording to Abii Hanfa: while according to the a—ÀÀ = 
fowrth is to be given to the legatee of the third and threefourtis 7 a 
$e to be reserved for the survivor. The views of he Diesigie = 
adopted for the Far ‘= 
if the testator bd bequeath five dirhems a month -—— — 
tenance of A so long as he shall live and —— 0 — | 
for the maintenance of B and C so long as they shall live, (whether |} 
jointly or separately.) and the heirs allow the ee 
$ to be divided into two equal shares, one-half to be reserved for — ~ 
A and the other half for Band €, for A is to be considered asa — 
legutee of the whole, and B and € are to be considered = 
as ome legatee of the whole, so that the property is to be d 
between them in halves according to all epinions; and if A S 
die, what remains is to be reserved for B and C and ten 
a month applied to their maintenance, and if one of them sh 
die before A the share set apart for them together would be 
for hie surviving co-legatee and five dirbeme welt is 
the latter's maintenance every month. If the heirs « 
the legacies, a third of the property is to be ded, b 
consensus, into halves, one-half of the third being se 
the other half for B and €. But if a person were 
_ the third of his property a maintenance of four € 
ee in be tal rs th a NE 
month to B and € so long as they shall live, at 
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third set apart for him, or so much thereof as is not exhausted, 
reverts to the heirs ef the testator; and if either A or € should 
die, what remains of his share is to be reserved for his co-legatee, 
and when the other dies if anything should remain, it is to revert 
to the heirs. If the heirs do not allow the legacies, the third is to 
be divided into halves and one-half of it is to be reserved for A 
and the other half for B and €. 
According to Mohammed, when a bequest is in the following 
terms, “ I bequeath my third to be set apart for Zaid, that he may 
have four dirhems out of it for his maintenance every month so 
long as he lives, and I bequeath my two-thirds to Bakr and Amr 
that they two may have ten dirhems laid out for maintenance every 
month as long as they live,” and the heirs allow the legacies, a 
full third of the property is to be deliveted up to the first legatee 
in his absolute right, and the other two-thirds to be delivered to 
the two legatees between them in the same way, and when any of 
them dies, his portion goes to his heirs. But if the heirs do not 
allow the legacies,the first legatee is to have a half of the third, 
and the other two legatees to have the other half. Similarly, 
if the bequest were as follows, ** I bequeath my third to Zaid that 
he may have four dirhems a month out of it for his maintenance, 
and I make a bequest to Bakr and Amr that Bakr may have five 
dirhems a month out of it for his maintenance, and Amr three 
dirhems a month for his maintenance,” and the heirs allow the 
legacies, the first legatee is to take a third of the whole property, 
and the other two legatees to take another third between them in 
halves in absolute right ; while if the heirs disallow the legacies, 
Zaid is to have half of the third, and Bakr and Amr to have the 
other half of it between them, and the share of whoever of them 
may die, goes to his own heirs. 
According to the Shiah Law, if a person should bequeath the shish Law. 
service of his slave, the fruit of his garden, the residence of his 
house or anything else of a usufructuary nature for ever or for a 
fixed time, the advantage or profit to arise therefrom must be 
valued, and should it not exceed a third of the testator's estate the | 
bequest is valid, while if more than a third, the legatee is to haveas —— — ——— 
c much as the third will cover and the legacy is void as to the excess. 5 — 


a e dome wading b srpenss of “the slave’s maintenance must bs 
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EZ 
defraved by his heirs, as this is a duty which follows ór is depen nd- 
ent on the ownership of the slave, and the legatee — 
more than the service of the slave, while all the other r 
ownership appertain to the heirs, as sale, manumission and th — 
none of which, however. has the effect of invalidating the i ights | | 


"we q a> 


tei 


of the leg: ratee. E "5 
A werbal will is valid according to all the schools and t é 
mode of making it is indicated in the Koran, ch. V, vv. 105-107 
The Sheriya declares that “wills or bequests are established as 
law by the testimony of two witnesses who are Moslems — 
persons, or, in case of necessity, when two just Moslem vitm 
are not to be had, by that of two Zimmiés or infidel subjects. Amd | 
in cases where property only is concerned, the testimony of one | 
witness on oath may be received, or of one male witness and two | 
females, and the testimony of even a single female witness may be 
received as establishing the right of a legatee to a fourth part of — — 
what she testifies to ; of two women as supporting his claim toa 
half, of three as to three-fourths and of four as to the whole. But 3 
an appointment of executors or guardians by will ean be established — 
only by the testimony of two male witnesses, and in this case the E 
testimony of women cannot be received, nor, further, according to — 
the most obvious analogy, can that of one male witness on his oub j 
be received, — with respect to the latter there is some - 
difference of opinion." B 
“The testimony of an executor cannot be received in — B 
connected with his own executorship, nor as to anything from w ge E i 
he may derive advantage to himself or to his office. Andit 3 
pointed executor for the expenditure of a specific part of his 
testator’s property, his testimony cannot be received in favour as 
the deceased to prove that this property does not exceed a i thire ot 
his estate.” In Mahommedan countries, when a will is mi ade in | 
the presence of witnesses the usual rule is for these witnes — 
embody their depositions on the will; subjoined is a copy ie 
of such depositions made in Algeria :—** We bear witnes s to Gc 
we were present when Salih-ibn-Rafah said to us, *I ta 
witness against my person that I we rd 
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goods that I Inay have, the rest will be for my . he irs." E : bee 1C 
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before, a bequest may be made by any form of ex} pression o 
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testator. In this country, however, wasiats are generally embodied 
in writing and attested by “witnesses when they are called wasiat- 
namahs. i : 

The Probate Act (Act V of 1881) applies now to the wills of 
Mahommedans and in the case of Fatima Bibi v. Shaikh Esau, 
West, J., held that since the passing of that Act, an executor of a 
Mahommedan will cannot claim to represent the estate of his 


testator, until he has taken out probate. But does this dictum 
apply where the will has not been reduced into writing ? 


> 





A minor exe- 
cutor, 


. law with the utmost fidelity,* to watch the interests of his « shi de 


 eapaeity to administer to the testator and — 
effect. Any act committed by the minor execute 


doctrine. . 


Pn D. sess eana Radd-ul- Muhtár and Ki 
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CHAPTER XXIII. OO" 
EXECUTORS. En 


SECTION E "^ SN z T — 


WHO MAY BE APPOINTED AS EXECUTORS. — D $ 


THE testator has the power of confiding the exeeution x pis las 
wishes to whomsoever he likes ; and subject to certain rest* ti | 
to whieh I shall presently call attention, the executorship m: nay Ped 
entrusted to either a man or woman, a stranger ora relative. . 5 - | 
though a testamentary disposition may be invalid, the app oin me 
of the executor, so far as the guardianship of the minor ildren 
and their education are concerned, would be valid. The e ecutor! 
is bound to carry out the wishes of the testator that are va id in 


and to administer to his estate and effects. Rhe deu 
The appointment may be either limited to a special p Urp rp 
may be general. | S 
The appointment of an infant under the age of put bert y r 
insane person, whether permanently so or with lucid i inte 
unlawful. But a woman, a blind person, or “one s wi ho h ha e 
undergone the specific punishment for slander,” may lawful 
appointed an executor. When a minor has been ap — 


cutor, Khassåf has declared that the Kazi should r emo dt 
appoint in his stead, as executor, another person : JOSSessI 


moval would not be operative, Pre oy the g 


! The executor is called a wasi or musa-ilehi. 





htár, Vol. V, p. 689 ; Fatéwa 4 
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Suppose, however, that the minor, before he has been removed 
by the Judge attains hi$ majority, would He remain executor? Abi 
Hanifa says not, but Abül Kasim has stated that he would continue 
to be the executor, and Mohammed and Abû Yusuf are agreed on 
this point. A minor, though he cannot validly be appointed an 
executor by himself, can be associated with an adult in the office, 
but he cannot interfere in the administration of the estate until he 
has attained puberty. 

When two persons are appointed executors, one of whom is — — 
minor and the other adult, the adult executor, may act alone until whom is a 
the ioe a arrived at puberty, but when that happens the adult — 
executor can no longer act singly. If, however, the minor should 
die, or, on attaining to puberty, should prove to be of unsound 
judgment, the other may continue to act singly, and the Judge can- 
not in this case force an associate on him because there is still an 
executor to the deceased appointed by himself. Further, whatever 
may have been done by the adult executor during the minority of 
the other cannot be undone by the latter on his attaining puberty, 
nnless contrary to the nature and object of the trust. 

The appointment of an executor being for the education of the An alien in- 
testator's children, for the protection of their interests and the due mgponitet qc. 
execution of the testator's last wishes, the law jealously provides ^"^" 
against the appointment of an alien (infidel) as executor. Accord- 
ing to all the schools, a Moslem cannot appoint a harbi, an infidel 
subjecteef a hostile power, to be his executor whether such non- 

Moslem, be a Must@min or not. Such an appointment, if made, is 
liable to be cancelled by the Kazi. The appointment of a Zimm#, 
a non-Moslem fellow-subject, is lawful, but the Kázi may set it 
aside. It follows, therefore, that the appointment of a non-Moslem 
alien is void ab initio, whilst the appointment of a Zimmi is valid 
unless set aside by the Judge. And this was the view enunciated by 
the Law Officers in two cases decided by the Sudder Court in 1825. 

In Mohammed Amin-uddin and another v. Mohammed Kubir-ud- Mohammed 

din, (the first of these cases,) a Mussulman female had bequeathed — v. 


Mohammed 
Kubir-uddin, 





, Radd-ul- MuAtàr, Vol. V, p. 687. 

2 “ Because he is an enemy;" Radd-wl-MwAtüár. “An infidel cannot be 
lawfully appointed executor toa Moslem even thongh he be his relation by 
blo-d, but an infidel may be the executor to one like himself:" Alamgiri, 
Vol. VI, p. 214. 
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the whole of her property to a stranger and had app n ointed a I Hir 
as the executor to her will. : HS : 
U pon reference by the Judges of the Sudder Court to wed 
ul- Kuzát and the muftis of the C'ourt, they pronoune ec . (a) 
testatrix left no heirs she was at liberty to bequeath the w 
her property : (5) if she had heirs, the bequest of mo — 
third would depend on the consent of such heirs; d ( 
the appointment of other than a Moslem as executor to 
a Moslem is lawful, vet it is incumbent on the Kazi to 
" from being executor. ‘* The reason why the appointmei 5 | 
the Law Officers ** though not perfec tly correct is said t ; tee za 
beeause his official acts are valid until he be ejected by t the 
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j The appointment does not affect the validity of the wi | so 
relates to the right of the legatee.” "1 : — si 


Henry Im- The other case. Henry Imlach and another v. Mussumaut Race: 


lach and an- = 5 
other y. Mussu- unnissa Khanum. 2 reiter ates the s same principle. The Kázi is k 


d Whe with this discretion. from an apprehension that a non-Mos em e 
ms tor may interfere with the religion of his testator's childre Mn. 
reason does not, however, seem to hold good under he pre 
conditions of society. And therefore when a-testator has | expre 
appointed a non-Moslem as his executor, a Judge would | hardly 
. justified in removing him and placing in his stead a ` Mosler n. V 
course, if the executor endeavours to tamper with. the. relig or 
his wards or educate them improperly, and against. h > directic 
of the testator, the Judge will be bound to remove him. 
such removal, whether owing to such conduct, Or. becar ause i Is 


* 


pedient he should be removed, his appointment r rem: ains valid : 

his administration is effectual. = E E | 

A Moslem husband married to a Kitabi wife (ie. f ollos » 

É of the revealed reli gions), may lawfully appoint he | 
trix and the guardian of her children.’ — E 

If an executor labouring under the incapa P diffe 

- creed or minority or slavery attains, by conver: sion. q 

—— emancipation, or by coming of age, the — 





Se _ ' Sel. Rep. IV, pp. 49-55. — ? Sel. I 
ES. . * But though the appointment of a non-Moslem e 2x ec tor d 
PE | aside by the Judge, and until then he ‘is the lawfal gus — n of t 
Ree T the testator, the Kázi or Judge cannot appoint a nc 10n-Mosle: " aig 
ES children ofa Moslem. hec “9 FFE ^ 
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he would continue to be executor unless he has been removed 
already. But there is this difference between the acts of a minor- 
executor and those of a non-Moslem and a slave-executor that whilst 
the latter are valid, the former are absolutely invahd.! 

When it appears to the Kázi that the executor appointed by the 
testator is really unable to perform the work, or is weak and in- 
efficient, he should appoint another administrator to act with or assist 
the executor; or, if the inability appears to be permanent, he may 
appoint another person in the place of the wast, which would be 
tantamount to removing him from the office. 

If the executor should represent himself unable to perform the 
work imposed on him, the Judge should not admit his representation 
without an inquiry to ascertain the fact ; but should it appear that 
he is really incompetent, the Judge should appoint another in his 
stead. Some jurists have held, that if the Kazi were to remove an 
executor appointed by the testator who was fit for his duties, 
such removal would take effect, though the Kazi may have, in 
doing so, acted unjustly and be guilty of committing a sin. In 
the Ashiah, however, it is stated that there is a conflict of opinion 
on this point among the jurisconsults. Many of them, as is stated 
in the Sharh-Wahba@nieh, regard such an order of the Kazi 
operative, but in the Fusélan it is laid down that it is incumbent 
to hold such removal not to be valid, “though it is imperative [on 
the Judge] to remove the misfeasor and untrustworthy.” The 
author then adds, * in the 27th section of the Jémaa-ul-Fusilain 
it is stated, that when the executor appointed by the deceased is a 
just man, it is not proper that he should be removed by the Kazi ; 
and if he does so, many jurisconsults have held that the removal 
will not take effect. In my opinion this is correct, for the testator 
— is more bounteous to himself than the Judge, and the Fatwa should 
— bein accordance with this view, for the Kázis of the day are the 
cause of disputes." ** All this relates to an executor appointed by the 
_ testator, for the K4zi is entitled to remove an administrator appoint- 

ed by him at any time, whenever he considers it expedient.” 2 


^ 





* Radd-ul-Muhtadr, Vol. V, p. 687. 
$+ gute = * When an execator is an amin able to dispose of property, the Judge is 
: E not to remove him from office. So also when the heirs complain of an executor 


| torhe Judge, he ought not to remove him without malversation, but when that 
is sosiabHahed he should remove him."— 4 lamg igi. 
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The provisions of the Shiah Law regarding the qualificati E 
requisite in an executor are analogous. It is requisite that a in 
executor should be a person of understanding and a Moslem. Som 
jurists also require that he should be an a@dil or just person, bec: = 
a fasik (dishonest person) is unworthy of trust. Whilst others 
sider this qualification as unnecessary, because all Moslems 
trustworthy and because the executor is appointed by the estato 
But the Judge is bound to remove one who, though trustwor thy at 
the time of his appointment, proved to be otherwise after the d cath 
of the testator ; for his appointment must be considered as nt lifie 
because the trust reposed in him by the testator was fonnded oma 
belief of his probity and would have been withdrawn on the co 


dence being found to be misplaced.’ — E $ 

It is not lawful to appoint another person's slave as am executo — 
without the consent of the master. A person can lawfully appo — 
his own slave an executor, if his children are minors, but not if tl «i 


i E 


are adults. Where an executor becomes permanently insane ti the 
Kázi should appoint another in his place. If no such — 
is made and the executor recovers his reason, he remains as § 


SECTION II. ; $ 
APPOINTMENT OF EXECUTORS, HOW MADE. 2 2 


The executor is termed wasi and musa-ilehi and is defines am 
be an amin or trustee appointed by the testator to superint end, 
protect and take care of his property and children after his death, 
He is also his Küzm-mukám or personal representative? — 

There are three kinds of executors :—The first is a tru 
is capable of performing the duty which has been commits 
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! Sharüya ; p. 253; Comp. the rules in tbe Jümaa-ush Shittât. j * 
? Radd-ul- MuAtár, Vol. V, p. 687. Er 
s '* Tt is not advisable to accept the office of an executor, for it is à per 
matter on account of what Abü Yusuf is reported to have —— nt er a 
an executorship for the first time is a mistake, for the — mee M | 
the third a theft ;" Fatéwa Alumgiri, Vol. VI, p. 211; Rai uhtar 
V, p. 685. oec. 
*There is considerable difference in the position of — 1 
Mahommedan Law and that of an executor under the English L 
is the locum tenens of the testator for the management and p 100 
deceased’s property, but the legal estate does not yest in him. | Comp. t 
visions of the Probate Act (Act V, of 1881). — — s 
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and such an executor is fixed (mukarrar) and cannot be removed 
by the Judge. The sezond is a trustee who is weak and incapable 
and to whom the Judge should appoint an assistant. The third is 
a fasik,- an infidel or a slave, whom it is proper that the Judge 
should remove and appoint another in his stead. The word substitu- 
tion implies that the appointment is valid in the first instance, for 
otherwise there could be no removal.? 

As stated before, the testator may appoint any person, (subject 
to the exceptions already mentioned,) as his was/; and the appoint- 
ment will take effect upon the aceeptance of the person so appoint- 
ed. Such acceptance may be either by word or deed, 7.^., may be 
either express or implied, and may take place either in the testa- 
tor’s lifetime or after his death. Any dealing with the testator's 
property after his death amounts to acceptance. 

The person appointed is entitled to renounce the executorship 
or to refuse to accept it, and if he does so, the appointment does 
not take effect. When the appointment and the refusal take place 
im the presence of the parties, there is no difficulty. But when 
an executor is appointed in his absence, and on being informed of 
the appointment after the testator's death, says, ‘I do not accept,’ 
but subsequently says, ‘I accept,’ the acceptance is lawful, ** unless 
the Judge had removed him from office before he expressed his 
acceptance." But if he had expressed his refusal during the 
testator's lifetime, and should, after his death, desire to accept the 
office, the acceptance would not be valid. Though, if he were 
merely silent in the presence of the testator instead of saying, ‘I 
do not accept,’ and should subsequently, either in the lifetime 
or after the death of the testator, express acceptance it would be 
lawful, whether made in the presence of the Judge or not, unless 
the Judge had previously to his saying so removed him from 
office, when his subsequent acceptance would not be valid. If he 
should say in the absence of the testator, ‘I do not accept,’ and 
should communicate his refusal to him either by letter or mes- 
senger, and after this should say * I accept.’ the acceptance would 
not be valid. 








! See ante, p. 547. - * Untrustworthy person. 
? Radd-ul-Muhtar, Vol. V, p. 687. 





Shiah Law. 
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After the appointment has once been accepted ài or prop I 
with, the executorship ca&not be renounced.’ But t ene 
obtain his discharge from the Judge. Mohammed- h as Jai 
in the .ümaa-ws-Saghir that when a person: has t 1 
an executor and has accepted the office in the test n 
the executorship is binding on the acceptor, so that if 
wish to withdraw from the office after the death of the te 
is not at liberty to do so. But if he renounces in t We 
the testator and **before his face," the renunciation is valid, | D 
it is not made “ before his face,™it is not valid. Wh: ‘t is me | 
by saying, “ before his face " is with his knowledge, ar nd 
before his face " is without his knowledge. This is. ccordir 


em - 


the Muhit. If an executor should accept in the prese 1ce 


€. T 
wa | 


testator, and the testator should say when he is absent, * t t| ke ` itni 


S 


that I have discharged him from the executorship, the ¢ lischa 
is valid.? But if an executor should reject his i. am 
testator's absence (after he has once accepted), the rejection 1a 
ing to the Hanafis is void.’ E E i: 
The provisions of the Shiah Law are analogous. Ms is ¢ 
that an executor may lawfully reject his office while he test 
live, provided that he is duly informed of the rejection id 
the testator should die before the rejection or after it, ith 
information having reached him, no effect can e grea : 
rejection and it is incumbent on the executor to take uj 
the duties of the office. e 
lf an executor is incapable of discharging th ties 
office, the Judge may appoint an assistant to him, b — 
guilty of fraud he must be displaced and another a 
his stead.* — 
An appointment of an executor may be wade in 
which indicate the intantion on the part of the uem ) 





¥ id-ul-Muhtar, Vol. V, p. 686 It would seem 


; the will. ; — QA 
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to say to another, * thou art my weakil after my death,” that would 
amount to the appointment of an executor. 

In the Fatáwa Kâfi Khan, the KAulüsa and other works, it is 
stated that ff a person were to say to another, ** I consign to you 
my children after my death," or **take care of my children after 
my death.” or use any similar expression by which authority is 
given to another to do certain acts on behalf of the testator after 
his death, it would create an executorship. Ulal-waljih, states that 
if a person were to say to some people, *do this for me after my 
death," that would constitute all of them as his executors. And 
if they all remain silent until after the death of the testator, when 
some of them only accept, these alone would be wasis. But if 
only one accepted, he will not be entitled to act as executor, until 
the Kázi has associated another person with him in the adminis- 
tration of the testator's estate, for it was clearly the intention of 
the testator to confide the executorship to more than one person. 

An executor can be removed without his assent, and without his 
knowledge. This is different from the removal of an agent, who 
must be informed by his principal that he has been removed. 

When a man has appointed two executors, one of them according 
to Aba Hanifa and Mohammed cannot alone dispose of the pro- 
perty ; and acts done by either of them singly are not operative 
without the sanction of the other, except in some special matters. 
Thus one may act separately as to the washing and shrouding of 
the deceased’s body and its removal to the grave, the payment of 
debts out of assets of the same kind as the debts, the delivery of 
specifie bequests, the restoration of deposits, or of things usurped 
by the deceased or acquired under defective sales, the manumission 
of a specific slave and the general preservation of his property. But 
they cannot act singly in taking possession of deposits belonging to 

him, nor in receiving payment of debts due to him, though they 


em —— — — —— — — — — — 
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! * A man addressing a number of persons says to them ‘Do so after my 


e death. If they accept they all become executors, and if they remain silent till 


. the testator's death and two or more of them accept, these become executors and 
=a lawfully carry the will into execution. But if only one of them accepts 
» though he is the executor he cannot lawfully carry the will into execution 
. without bringing the matter before the Judge who may either appoint another 
te act with him or authorise him to act by himself." Alamgiri, Vol. VI, 
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may in suing for his rights. According to the same author "E. 
they may also act separately in accepting a gift for a — 
tioning his acts, making partition of things weighable or me: 
and selling what is ANC tospoil. When the deceased has dire 
certain specified portions of his property to be bestowed in c 
on beggars and indigent persons without particularising — 
executor cannot act separately from the other according to . 
Hanifa and Mohammed, though he may do so according to £ 
Yusuf, but if the objects of the charity are specified he — 
alone according to them all. In what has been said it is suppe ed — 5 
that the two executors have been appointed together at one and the 
same time, l/t. in one sentence (kalâm). When one was MA 
before the other, some of the Hanafi jurists hold that each of the 
executors may act separately, while others have declared that accord- — z 3 
ing to Aba Hanifa and Mohammed they cannot act separately im — d 3 
any case in disposing of property, and this has been adopted ! | 
Sarakhsi. If, however, two executors are appointed with the express - 
provision that either of them may act singly, or if the testator has — 
declared that each of them is a complete executor (was? — 
each one of them may dispose of the property alone.’ 

When there are two executors, the acts of any of them are piti 
(void) [unless ratified by the other] like the acts of one of t 
mutwallis. The result is, that if one of them gives a lease — 
lands, it would not be valid until consented to by the other, even 
though the executors may have been appointed separately. | Some " el 
jurists, among them Abü' Lais, have held that when the it^ 
ments are made separately, they can act separately ; in the 
however, the first opinion is maintained as correct, and it | is idop op 


-^ d 


ed by the Durrar. This is the case when the two exe ators are 
appointed by the deceased or by one and the same Judge; but = 
they have been appointed by two separate Kazis, bee can a | 


separately, for as the Kázis can act validly in their separate J T 
* 


— 
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* E * 
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dictions, the administrators as their nazis or delogata $f 
validly do so. J — 

The ratification of the co-executor does not amount to a 
al of the contract, it only — the necessary — yi = 





: The above is from the .1/v;47j;/r;, The passages * — — 
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originally wanting. If one wast acts without the knowledge or 
the consent of the other, and any property is lost, the trustee or 
executor so acting Will be liable to recoup the loss. One executor 
can appoint his co-executor his wakil or delegate, in which case 
the acts of the co-executor by himself will be valid. 

Abü Yusuf holds that each mutwallé can act singly. But Abu 
Hanifa and Mohammed hold otherwise (whether the appointments 
are separately made or in one single act). 

The latter opinion is generally acted upon. 

The acts of one executor singly, like the acts of any one mut- 
walli, wil not be bâti? respecting the purchase of shrouds for the 
testator, his funeral,' in the litigation of his rights,” in the purchase 
of necessaries for his children,? in the acceptance of gifts made to 
the testator, in the emancipation of specified slaves, in returning 
deposits (with the testator) and payment of specified legacies. In 
the Sharh- Wahbanieh, the following matters are included as being 
within the scope of an executor acting singly, viz., he may law- 
fully return things acquired by the deceased by embezzlement, or 
under an invalid sale ; partition things which can be measured 
or weighed (perishable commodities ;) he may demand from the 
debtors of the deceased specified debts due to the testator, and pay 
the same. 

When there are two executors, and one of them is absent, the 
other executor can validly act by himself, if the absentee is at such 
a distance that no Lá/ilz or caravan can reach him.* 





* “This exception is founded on the reason of necessity, for delay in these 
matters would lead to the corpse decomposing. And for this reason neighbours 
are authorised to take charge of the funeral of a deceased; and fellow-travel- 
lers of a person dying on the road." — Radd. 

* * Because several do not join in litigation and when they join, only one 
pleads. "— Durrar of Mailla Khusru. 

* = This is also founded on the reason of necessity, for otherwise the infants 
would suffer." i 

* Such an absence is techincally cailed ghibat-i-munkata. The rule is found- 
ed on the necessity of two executors acting in consultation. When one is so 
far away or residing in such a piace that no letter or news can either reach him 
or be received from him, the law regards him as non-existing for the time, and 
does away with the necessity of two executors acting together. 

“ Things deposited with the deceased can be returned by one executor, but 
the deposits of the deceased can be received by the two; this is the view of 
Saijani given in the Hindyeh ( Alamgiri)." 


Shad Law. 


 — ee advantage. 
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A single executor may validly sell anything which it is — 
may be lost. It has been already observed, that according to Abd — 
Yusuf each executor can act validly in all matters, but Imán Abà — 
Hanifa amd Mohammed differ. Where, however, the testator — = 
has declared by his will that the executors may act jointly « — 











severally, each can act singly according to all jurists. d = 
The Shiah Law is slightly different, it says that when two peroni 
have been appointed ìn general terms or with an espress condition 
that they are to act jointly, one of them cannot act singly without - 
the other, and if either of them should do so, his acts would not be. 
lawful, except such as are positively incumbent or necessary, as for —— 
instance, the providing of clothes and food for the infant children 
of the testator. And it is held to be- incumbent on the Judge to - = 
compel them to act jointly, and when that 1s impracticable he may — — 
appoint others in the stead of both. So when there are two exe as 
cutors, they can not apportion the property between themselves —— 
for the purpose of separate management. If one of them should — — 
fall ill or become incapable of performing the duties of the office, 
the Judge must appoint an associate to the other who is competent - 5 
buf*this power cannot be exercised when one of them dies or be 
comes disywalifed, for the remaining executor is empowered to act - 
singly and the Judge has no authority while there is an executor — 
of the deceased surviving and competent to act. If the — | 
has made it a condition that the executors are to aet j 5— - 
— in that case the acts of each singly are lawful. — 
, also, lawfully divide the property betweén them and each 
take upon him the management of a part, in the same way as — 
they — have acted — before the partition." — 
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"This is the view of Ibn Shahna ; bat where something is to be s 
to pay the legacy, it cannot be done without the consent of thec 
^ ibid Whe edd that one exevator oan lantal MM RR 
itanoe which might have devolved on the venei: Mute RD , 

there is no debt attached to it; and of properties and deposits in th = 

the testator, to preserve them from lossor damage. He can also redee: —— 
aoaia ake aparin ot a A GE dg 
Though one executor may not grant a receipt or discharge for a de abe di ue to 

deceased, yet he may validly make a demand for it and p uit for 
coins cms oder c cale aie 
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aa px — “I make this person a wasi of my estate :” vH or declares 
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When two executors are appointed for two different purposes, Hanafi Law; 
eg., one for the payment of the testator’s debts and the other a special 2 
for the administration of his estate, according to Aba Hanifa and P^* 
Abü Yusuf, both are general exeeutors, competent to act in all 
matters ; though Mohammed differs and holds that the authority of 
each is restricted to the purpose for which he is appointed. But 
where it is made an express condition that one executor shall not 
act in the matter to which the other is appointed, Mohammed-ibn-al 
Fazl states that, according to all opinions, the powers of each exe- 
eutor will be restricted within the limits laid down by the testator, 
and it is only where he has not made such a condition that there 
exists the difference of opinion above-mentioned, the Fatwa being 
with Abii Hanifa and Abû Yusuf. 

When one of two executors dies, appointing his co-executor 
as his own executor, in that case the surviving executor can act 
singly in respect of the original testator. If the deceased executor 
appoints another person as his executor, such person will become 
associated with the surviving executor of the original testator, who 
will not be entitled to act alone. Where the deceased exeeutor has 
appointed no executor for himself, the Kazi should associate another 
person with the surviving executor, for it was the intention of the 
testator that the execution of his will should be entrusted to two 
persons. This is stated in the Durrar. 

lf one of two executors becomes insane or otherwise incapable, 
the Kazi shall appoint a substitute for him, but he cannot assign 
the executorship to the co-executor. But if one of them turns out 
to be dishonest, the Kazi may either associate another person or 
authorise that other to act by himself. 

The executor of an executor, however removed, can act as the 
executor of the first testator. Shafei differs on this point. $ 
— With reference to the powers of a derivative executor, the doc- 2 

trine is put by the Radd in four aspects. (a) Either the deceased 
_ executor, whilst appointing an executor, leaves his powers regarding 
2 the estate of the original testator undefined, e.g., he may only say, 
* ay make this person the wasi after me ;” (^) defines his powers, 





— i | a 











| — — b _* Alamgiri, Vol. VI, p. 215. 


| cator to be his executor, this is lawful and the c 
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expressly "I make this person a wast = the estate of m ym 
(testator) ;" (d) or says ** of both estates. : — aaa ‘ee 
When the powers are left undefined or it is expressly d declare od 
that he is to be the executor of both estates, the executor « he 
deceased executor will, according to the majority of juriscons — 
become the executor of the original testator. On this dum ` — 
and Zuffer differ. ; — 
Where it is simply declared that he is to be the ane 
the estate of the deceased executor, there are two reports f 
Aba Hanifa, the most approved being that he would be the e 
cutor of both estates. And there are two reports also from t 
Disciples, the most approved being that his powers will be restri tite 
ed to the estate of his own testator. And if the deceased exe — 
said, * I constitute this person executor of the original testa ito: a | 
it would be so. This is according to all the jurists. Ands X — 


is stated in the Tâtâr-Khånièh, Sharh-i- Taht@wi and other wor rk [£ = B 


of authority. = 
In the Fatüwa Alamgiri the above principles are stated thus:— | — 
When a man has appointed two executors and one of them ¢ e | 
the survivor cannot, according to Abii Hanifa and Mohammed, 3 | 
dispose of the property, but should lay the matter before the Judg ze. ee * 
who if he sees proper may make him sole executor and transfer to — — 
him the power of disposal, or add to him another in the” È ai e of E | 
the deceased. According to Abü Yusuf, however, the su rvivor — | 
can act alone, as in his opinion he was competent ,to do whil e — | 
other was alive. Though one of the executors should accept aft after 
the death of the testator and the other should not accept, or tho ugh d 
one of them should die before the testator and before acceptance 
by the other, the single executor is incompetent to act by h msel 
according to Abà Hanifa and Mohammed, while accord ling 
Yusuf he is competent. If one of two executors is füsik, th 
may authorise the other to act singly or may join anott — 
him instead of the /a@sik, in which case the just one ' couk d n 
act without the other according to Aba Hanifa and X — 
while according to Abu Yusuf he could. A person a ts 
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executors, one of whom dies, having first appointec 
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of the property of the first deceased, for as [he | í 
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he can in like manner do so after his death. There is another 
report, however, against the legality of the disposal but the first is 
correct." 7 

If a person should appoint an executor and direct him to act in 
conformity with the.instructions of a third person, e.g., ** with the 
knowledge of so-and-so,” the executor may act without that third 
‘person’s knowledge. But if the direction was, “do not act with- 
out his instructions or knowledge," it would not be lawful for the 
executor to act without his knowledge, and the Fatwa is to that 
effect. If the testator should say, * Act in accordance with the 
opinion of so-and-so,” or * Do not act except with the opinion of 
so-and-so," in the first case the person addressed would be the 
executor, in the second they are both exeentors according to the 
approved doctrine. Abû Nasr has said that if the words were, 
* Act in the matter with the orders of so-and-so," he is executor 
specially : while if the words were, ** Do not act without his orders," 
both would be executors, and this seems probable according to the 
doctrine of **our" masters. When a man appoints one person his 
executor and another mushrif or inspector over him, the first is 
the executor not the mushrif, the effect of whose appointment is 
that the executor cannot act without his knowledge. 

According to the Shiah doctrines, an executor cannot entrust Shiah Law. 
the management of his testator's property to his own executor, 
without the power having been reserved to him. When an executor 
has his testator's authority for bequeathing the management of the 
estate at his own death, he may lawfully do so by general agree- 
ment. According to the approved doctrines he can also do so 
when the testator has neither authorised nor forbidden such appoint- 
ment, though some jurists hold a different view. When there is 
no provision in the original testator's will the superintendence of - 
his estate, upon the death of the executor, devolves upon the Judge. 
In like manner, if a person should die without appointing an exe- 
cutor, the superintendence and care of his estate belongs to the 
Judge. And if there is no Judge present on the spot, any true 
believer in whom confidence can be placed may lawfully assume 
the care and management of the estate, though there is doubt and 
difference of opinion on this point. 

When there is an executor appointed by the testator, the Kazi 
cannot appoint an administrator unless the executor is absent, 
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such absence amounting to a ghibat-i-munkata; this is stated — — 





in the commentaries of Aba Saood. 
If a person were to prefer a claim against the estate of the á 

deceased and the executor is absent, the Kazi will appoint a person 

as defendant to represent the testator. If the executor is present 

and consents to the debt, the Kazi may at his discretion appoint 

another person to represent the testator, so that the plaintiff may 

properly prove his claim against him. For the acknowledgment 

of the was? is not valid against the testator, and the plaintiff cannot 

recover a decree against the estate of the deceased by the mere 


consent of the executor. 
Where the property of an infant child is managed by the father 
who wastes it. the Kázi can take it away from his hands and place 


it in the hands of a curator to act as a wasi. e 


NOTE. 


* Tf a man appoint two executors, neither of them is entitled, according 
to Abi Hanifa and Mohammed, to act without the other, except in parti- 
cular cases, of which an explanation shall be hereafter given- Abü Yusuf 
is of -opinion that in all cases either of them may act without the other, 
because an executor is endowed with his power of action in virtue of the 
will of the testator ; and as power of action is a thingsanctioned by the 
law, and incapable of division, he enjoys his power complete and perfect in 
the same manner as a complete authority to contract their infant sister in 
marriage appertains to each of her brothers respectively. (The ground 
of this is that executorship is a succession, which succession cannot be 
established in the executor, unless the authority of the testator devolves to 
him in the same degree in which it had appertained to the testator, that 
is, completely and perfectly.) The testator's choice, moreover, of the two 
to be his executors is an argument of the particular attachment of each to 
his interest, which attachment is equivalent to the consanguinity of two 
brothers in the point of contracting their infant sister in marriage. The — 
arguments of Abü Hanifa in support of his opinion are twofold. First, the — x 
power of an executor being derived from the testator is of consequence to- — 
be exercised in the manner prescribed by him ; and in the case in question — | 
the testator has entrusted this power to both the executors on the condi 
tion of their being united in tħe trust, for he does not expressly assent to —— 
their acting otherwise than jointly, and the above condition is nOTOQUe. e 
attended with advantage, as the deliberations of two persons are b pex Dr 
than of one. It is otherwise with two brothers, in the ¢ tanen vo 
contracting their infant sister in marriage (as adduced by 
since the cause of,such authority being vested in them is relat 
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cause which exists equally in each. The contracting in marriage, more- 
over, is a right of the infant, resting upon her guardian, (insomuch that if 
the infant require Ner guardian to contract her to any person being her 
equal for whom she has 2 liking, he must comply,) whereas, in the case 
here considered, the acting (with the estate) is the right of the executor 
himself, not of another resting upon him. Iu the case of contracting the 

infant in marriage, therefore, if one of the two brothers so contract her, 
he merely discharges a duty incumbent on the other brother and his act is 
therefore valid, whereas in the case of executorship if one of the two act 
alone, he exercises a right appertaining to the other and his so doing is 
therefore invalid — in the same manner as where two persons owe a sum of 
money to one, in which case it would be perfectly lawful for either of them 
to discharge the whole debt, whereas supposing one man to owe a sum 
of money to two others, it would not be lawful for him to pay the whole to 
either of them." 

“The cases excepted by Abû Hanifa and Mohammed in which they hold 
the acts of either executor, singly, to be valid, are such as require imme- 
diate exeeution. Thus, it is lawful for either executor singly to disburse 
the funeral charges, as a delay in this might occasion the body to become 
offensive, whence it is that a similar power is vested in the neighbours. In 
the same manner either of the executors singly» may purchase victuals or 
clothes for the infant children of the testator, this being a matter of urgency 
and which admits of no delay." 

“So, likewise, it is lawful for either of the executors to restore an 
usurped article, or deposit a thing purchased by the testator under an 
invalid contract. In preserving the estate of the testator also, and in dis- 
charging his debts, the act of either executor is lawful independent of the 
other. For none of these are considered as an exercise of power but 
merely the performance of a duty,insomuch that the depositor has him- 
self a right to seize and carry away his deposit, if he find it among the 
effects of the deceased, and the creditor has a similar right with regard to 
his debt, and it is moreover the duty of every one into whose hands property 
mayf all to attend to the preservation of it, whence this comes under the 
description of aid and assistance not of an exercise of power—neither do any 
of these acts require thought or consideration. Either of the executors has 
also a right singly to discharge a legacy or emancipate a slave, if directed 
by the testator, because such deeds require no thought or consideration." 

“In the same manner, either of them may institute a suit in claim of 
the rights of the testator. because a conjunction of both in so doing would 

Y be impracticable, since, if they were to do it at one and the same time in 
the assembly of the Kázi, they must occasion noise and confusion (whence 
|. it is that only one of two agents for litigation is allowed to plead at a 
time) The acceptance of a gift for an infant is likewise an act which 
E may perform singly, for in case of delay there is a possiblity of the 
: Gift being rendered null by the death of the donor previous to the seizure. 
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These acts, moreover, being permitted to a mother and nurse is à pr of 
that they are not exertions of power. It is likewise permitted to on 
the executors singly to sell goods where there is an apprehension of thei ia = 
spoiling as in the case of fruit and the like, and also to collect together | ER 
and preserve the scattered-property of the testator as a delay inni 
tion the destruction of it, and such permission is, moreover, given to 2 
person into whose hands property may fall whence it may be inferred that | E: | 
this is not an exertion of power. (It is recorded in the Jama Saghirthat —— 
none of the executors, where there are more than one, has singly the power x 
of selling goods or receiving payment of debts because these are exercises * 
of power which they sees perform jointly in conformity with the will and 
intention of the testator.’ — 
* If a person appoint two executors in a separate manner (as if he should p 
first say to the one, ‘I have appointed you my executor, and again ata * 
different period to the other, ‘I have appointed you my executor,) some = 
allege that in this case each of them has individually a power of exercising 
the functions of the appointment without consulting the other, in the same t 
manner as two agents where they are appointed by different commis 
sions — the reason of which is, that the testator, in appointing the two - 
separately, indicates his nssent to each acting from his own judgment with- E 


L 
out the other's assistance ‘or advice. Others again say, that concerning this - pus 
case a disagreement subsists between Abü Hanifa and Mohammed on one * 


side and Abü Yusuf on the other, because a will is not established until — — 


ty 
1205 


the death of the testator, and at that time both are executors together, not- — 
withstanding they had been appointed separately. It is otherwise with two - = 
agents appointed under different commissions, for the appointment of each 3 
of those still continues distinct and separate as settled by the constituent." — 
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* If one of two executors die, it is incumbent on the Kázi to appoint an- — 
otherin his room. This is the opinion of Abü Hanifa ard Mohammed, be- a 
cause according to their doctrine the remaining executor has not of him- | 
self power to act on every occasion and-the interest of the deceased — 
fore requires the appointment of another to operate with him, and it is also ~ 
the opinion of Abü Yusuf, because, although the remaining executor be | 
(according to him) empowered to act of himself, still it behoves the Kázito | 
appoint another his companion, for the design of the testator evidently w i 
to leave two successors, the management of his concerns, and as this m — — 
be fulfilled by the appointment of a substitute for him who dies, ¢ 
be appointed accordingly.—" Hedaya, IV, Bk. LII, Ch. VII, pp. 5 
















SECTION III. 
THE POWERS OF THE EXECUTORS. 
The powers of an executor in the Mahommedan system are d 
erned by rules closely analogous to those under the —— Law. 


But there are points of difference which require careful atte: 
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When the heirs of the testator are minors, the powers of the 
executor are, within certain limits, absolute. In case of necessity, 
he has the power of selling the property and investing the proceeds, 
after discharging any debts of the testator or those incurred in the 
maintenance of his infant children, in other and more profitable 
kinds of property. The sale, however, must be for an adequate 
consideration, **such as is reasonable among people of business."! 
The executor cannot sell the property to himself or to any relative 
of his, whose evidence, under the Mahommedan Law, would be in- 
admissible against him.* He car enter into a partition with the 
co-sharers of the deceased or the legatee, in respect of the minor's 
shares in all kinds of property, both movable and immovable, 
“even with a slight inadequacy in the terms (ghubn-i-yasir)." 
A partition, however, where the inadequacy is manifest or glaring, 
če., great, is ineffective. 

When all the heirs are minors, the allotment by the executor 
of the legatee’s share, and the retention by him of the residue for 
the heirs, is valid and effective. And in case any’ portion of their 
share is lost in the hands of the executor, the minors have no right 
to be recouped either by the legatee, or by the executor, unless it 
is occasioned by his wilful neglect or default. But when some of 
the heirs are adult and absent, the executor can lawfully enter into 
a partition on their behalf with the legatee in everything except 
akür or what is immovable, and to hold the shares of the minors for 
them. If all the heirs are adult or some of them are adult and 
present, any partition made by him is void against those heirs who 
are adult, both with respect to moveable and immoveable pro- 
perty. Baut if the heirs, though sw juris, are absent, the partition 
effected by the executor is inoperative so far as the immovable 
property is concerned, in other words, if the heirs are adult but 
not present, a partition of movable property alone made by the 
executor with the legatee is valid. 

When the testator has left specific bequests to individuals, a 
division of the property by the executor among the heirs, in 
the absence of the legatees, is not effective : and in case the 
share or shares allotted to the legatees should perish, they would 
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* Radd-ul-Muhtar. ° Ibid ; Fatüwa Alamgiri, Vol. VI, p. 220. 
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be entitled to claim a share to the extent of a third « oe 
estate from the shares given to tho heirs.’ fo 

But when the partition is effected by the Judge, and the p X orti n 
allotted by him to the legatee is held in his custody, the d vision E 
is valid, and if the legatee’s portion should perish i in the hi lands € E x 
the Judge or the curator appointed By him, the legatee wot d have ‘= 
no right of recourse against the heirs, neither would the Ju idge be a 
responsible.” *This rule applies, however, only to "ihoa" thin = 
which can be weighed or measured—a partition of which i — — | 
fact, a division. But with respect to things that are not $0, 2] rt 
tion would in effect amount to a mutual exchange, like a sale, an 
— — , would be unlawful, for it is not lawful to sell ano J— 
person's property.”* ‘And when the Judge has appointe ) 
guardian (was?) for an orphan én all things,* and he has ı male a . 
partition on his behalf, whether of movable or immovable f hir n T 
the partition is lawful, but if the appointment is only for a $ : 
purpose, as for the maintenance of the orphan or the consei 
of his property, the partition is not lawful. " 

The powers of a wasi appointed by a mother or any other m 
lation, such as the brother or uncle, are very limited. He has 
authority to deal with the immovable property of his wards u ua 
any circumstance, nor with any property inherited by the vir 
from any person other than their mother. The wasi can deal 1 
their movable property inherited from the mother, or on their be 
half enter into a partition in respect thereof, etry —— 
be not alive, and there be no executor appointed by | him. — 

When an executor makes a partition among the. heirs, Bh ie ya 
all minors,5 the partition is unlawful. If they are all ¢ adı ts J 
some of them are absent,? and a partition is made with. lose v 
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— The legatees can claim also against the — 


All this when a partition is made without leave of the Kázi."— 2i 
2? Radd-ul-Muhtar, Vol. V, p. 692; Alamgiri, Vol. VI, P.C 3230. 
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is lawful with respect to chattels (mat@a) but not as regards immov- 
able property. If there are both minor and adult heirs, but the 
adult are absent, the partition is unlawful. If the adults are pre- 
sent and their share is given up to them and the shares of the minors 
separated from the shares of the adult heirs, and kept in a mass 
without partition among the, individual minors, the division is law- 
ful. When the share of each minor or adult is separated from the 
rest, the whole partition is invalid. But if the portion of the adults 
is surrendered to them, and the portion of the minors retained, and 
subsequently on their attaining majority, divided among them, the 
partition, as between the adults and the minors, is valid. 

When the testator has left a direction in the will empowering Power of 
the executor to sell his property and invest the proceeds in any [rop rene : 
other kind of property, the executor can lawfully do so. 

When "the executor contracts a debt on behalf of the minor 
without any necessity therefor, it will not be operative against the 
minor, and if any loss accrues to the orphan therefrom the executor 
will be liable. 

*« When an executor appointed by the father» sells anything be- 
longing to the estate of the testator, the legality of his act will have 
to be considered in two aspects:— 

“The first is, when the deceased has left neither debts nor lega- 
cies; the second is, when he has died either leaving debts or legacies. 
In ‘the Book,” it is laid down that even when there are no debts or 
legacies to be paid out of the estate of the testator, the executor may 
sell the whole property, movable and immovable, when the heirs are 
minors. But Shams-ul-aimma Halwáni has said, what is stated in 
‘the Book’ was the opinion of the ancients, and that, according to 
the moderns, the aka@r or immovable property of a minor can be sold 
only, when there are no debts nor general legacies, if the minor has 
oceasion for the price thereof, or a purchaser is eager to obtain it by 
giving double its value, or the sale is otherwise to the minor's ad- 
vantage, as for instance, when the k/7ráj or land-tax is to be paid, 
| or whenthe expenses exceed its income, or the property being 
a shop or a mansion is falling into decay. With regard to the land- 
tax, when a necessity arises for paying it, and there is belonging to 
the estate any other property besides akar, that property is first 





*  * &àzi Khan; Alamgiri, Vol. VI, p. 222. * Mubhtasar-ul-Kudari is meant hero, 
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to be applied towards its payment, and if that is not suffi "ier 
akür may then be sold for its proper væue, or a price —— 
than its value, but the executor cannot lawfully sell it ata 
depreciation than men would usually submit to. And, in in I 
ner, an executor cannot lawfully purchase for a minor anything 
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a price much above its value." 
In the Radd-ul-Muhtar the principle is stated somewha t mi 
explicitly :— ** The ancients held that an executor coul sell t 
immovable property of the minors according to his : 
but modern jurists have imposed several restrictions on the p 
of sale possessed by the executor, in the case of immov? 
perty belonging to his minor wards. These restrictions i 
fed in the Fat@wa Kazi Khan, and Zailye declares that — 
Shahid holds the Fatwa is according to the modern view. The 
restrictions are as follows :—(1) if the testator has died | leavin 
debts, and it is necessary to sell a portion of the property f lo * 


charge such debts, 7.e.. the debts cannot be paid off withou — 


ing some portion of the immovable property, he may lawfu ally, 
so for adequate value ; (2) if the testator has directed the 
ment of legacies in money and he has left no cash out of s : 

such legacies can be paid, the executor can sell a portion za 
immovable property sufficient to pay off such legacy ; (3) the 
is a reasonable apprehension of the propertv being lost by 
or dilapidation, like a house falling into ruin, etc. ; (4) v 
property is in the possession of an usurper, and there is A 
of its being recovered ; (5) when the expenses connected 
management or preservation of the property exceed the in 3 
(6) when it is necessary to pay the royal taxes, and — ir 


funds wherewith to pay them ; (7) when the price offere s 
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property is double its real value.” — EO 
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D — 10 
sale or purchase is for an inadequate considerati md — z 


and can be set aside, and the executor would be labile — 
An administrator or guardian (was?) appointed t dy E 

cannot purchase anything belonging to. his minc t E S, nu 

he Bell: to them anything kelonging to — i 


he 


it 


m 


“wl 





THE ESAS TOR. 565 


appointed by the father of the minors enters into such a transac- 
tion, it is valid, according to Aba Hanifayif it is to the manifest 
advantage of the minor. The Disciples hold the tr ansaction to be 
stwolutely invalid.’ 

According to some jurists, the father may ‘sell his infant chil- 
dren’s property, provided he is an amin or a person wor thy of trust, 
and the sale is to their manifest advantage. But where the father 
is an untrustworthy person, the minor, on attaining majority, can 
set aside the sale, unless it was for double the réal value of the 
property, and the Fatwa is according to this doctrine. And Hamawi 
has stated in his commentaries on the Ashba@h, that a father has no 
greater power than an executor, and his powers are subjected to 
the same restrictions ; Hanouti has also passed Fatwas according 
to this view. All this applies to the sale of immovable property. 
With respect to movable property, the father [if de facto guar- 
dian] can sell an infant’s goods for the current price, if it is to 
the advantage of the minor and even with a slight inadequacy, 
but such inadequacy must not in any case be great, otherwise the 
sale would be invalid. 

* An executor," says the Alamgiri, “may give out the property 
of a minor in muz@ribat, but he cannot lawfully give a long lease 
of part of the deceased’s estate for the payment of debts, nor lend 
the property of a minor according to all reports, and if he should 
do so he would be responsible. Neither is it competent to the Judge 
to lend the minors property nor for a father to do so according to 
the correct doctrine. If an executor or a father should pledge the 
property of an orphan for his own debt, the pledge ought not by 
analogy to be lawful, but it is said to be so on a liberal construc- 
tion of law. But it is not lawful for the executor to pay his 
own debt with property of the orphan. If, however, a father 
should do so it would be lawful. And an executor may sell the 
orphan’s property in exchange for his own debt to his creditor 








! = When an executor sells the orphans property to himself, or his own to 
the orpban, the sale is lawful according to Abii Hanifa, and according to Abfi 
Yusuf also by one report, when the sale is obviously for the benefit of the 
orphan though unlawful when not obviously for his benefit. According to 
Mohammed and Abü Yusuf by another and more probable report such a sale 
is unlawful under any circumstances." — Alamgir, Vol. VI, p. 224. 
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according to Abà Hanifi and Mohammed and the price be ecor mes 
a set-off against his debt, dut he /s responsible to the minor.” 

This opens up such a serious question regarding the p 
a father, or an executor, to give in pledge the uA 
minor, — I think it advisable to give here a translation f à = 


founded. “The was is not entitled to —* out the property of 
the orphan - and if he does so. he would be liable. p dn x 
however, has the authority to lend. With regard to — 
there is difference among the jurists....... The correct 
that the father is like the executor and not like the Kazi. 
executor borrows himself the property of the minor, oe 
lawful and it will be a dain (debt) upon him. It is reporte 
from Mohammed that, according to Abü Hanifa, the was 
authority to borrow from the property of the minor; but 
med expresses a hope that if the wast does so when he is abe 
to repay, his act may not be reprehensible. If the wast or 
pledge the pfoperty of the minor for his (the wass or — 
own debt, according to bs (analogy), it would not be va — 
according to istehsiin (a liberal construction) it would len in. = = 
And it is stated from Abii Yusuf that he has adopted the — 
of) Lyüs. If the wasi discharges his own personal Án 
the property of the minor, it would not be valid ; if the fa = = 
does so, it would be valid, for the wasi has no power to Duy o 
propertv of the minor for himself according to current | Mein — 
the father can lawfully make such a purchase. And pledge s 

the payment of a debt; and [accordingly] the fa Es 
charge his personal debt from the property of the minor, b ) 
not be lawful for the wasi to do so. And the — e v 
pledge. — Siyi 00 
pledges the property of his minor child for his ¢ 
value of the property pledged is greater than the d 
perty is lost or destroyed in the hands of the p 

be liable for the amount of debt [vhich he ha pid of 
. the price of the article. But — i E 
that the father and masi will be equally li ‘oe ie ^ 
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debts. And Bashr ibn-i- Walid has stated that the father has no 
. power to pledge the property of his child, for his own personal debt. 
It is generally accepted that according to [the letter of] the law 
the father or wast can pledge ; but according to &yds they cannot, 
and when the property pledged is lost or destroyed, they are both 
liable for its value. 

“Tf the wasi of the deceased sells the estate for the payment of 
his debts, which do not cover the entire estate, according to Abü 
Hanifa, the sale is lawful, but it is not so according to the Dis- 
ciples. If there is no debt due.from the inheritance, and the heirs 
are minors, and the Kazi sells the entire estate, according to Abà 
Hanifa, the sale would take effect. Abû Hanifa. has drawn a dis- 
tinction between the [powers of the] wast of the deceased and of 
his fathér. The wasi has the power of selling the inheritance for 
paying the deceased’s debts, and to give operation to his legacies. 
But the father of the deceased, that is, the grandfather of the 
minors, can sell the inheritance for his own son but he is not em- 
powered to sell the estate for the payment of- the debts due from 
the minor children on behalf of his son [7.«., their father.]! 

Shams-ul-aimma al-Halwani states this as the doctrine laid down 
in Khassaf. But Mohammed has placed the grandfather in the 
position of the father. In “the Book" (7, the Mukhtasarul- 
Kudüri), it is stated that when a person dies leaving a father and 
an executor, the executor is preferred to the father. If there is no 
executor, the father is preferred [for the administration of the 
deceased's estate] and so on in order, until the grandfather’s exe- 
cutor, after whom comes the wasi appointed by the Kazi. Shams- 
ul-aimma al-Halwáni has stated that the Fatwa is according to 
the doctrine laid down by Khassáf. 

“It the father of a minor who has inherited property, is a 
. spendthrift and likely to commit waste, so as to be ...... liable 
to inhibition he is not entitled to the guardianship of his child's 
property." . | 

.Shams-ul-aimma al-Halwáni has stated in his Sharh (gloss) on” 
the Addb-ul-Kazi [of Aba Yusuf] that when a Kazi appoints a 
wast (guardian) for an orphan, thé wasi so appointed will be like 
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* Kazi Khan, Vol. IV; p. 436. 
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the was: appointed by the father, if the Kazi — ns b 
a general manner in all matters.  But.if he has been appointed 
in any special matter, he will be a wast for that matter a 
This is not the case with the was? appointed by the fatl - 
When the wasi appointed by the deceased is a just and c — 
person ( 5S os), it is not advisable for the Kazi (= 


= = - = — * a. 
remove him, but if he is not- ‘just, he should remove tij p 


appoint another. And if he is ed but is not thoroughly e 
cient (3$ oi Yse .5/.4J). the Kazi cannot remove him, but: 


jor with him a 'CoeVenu a nnlstr IT. te the Kazi, however, - 
remove: him, he will be removed, aud, similarly, if the Kx 
moves one who is both just and competent, it has the effect — 
removing him. So it has been stated by the Shaikh-ul-Im . 
known as Khaher-Zadeh. But several jurists aver that the order - - 
of the Kazi removing a just and competent wasi has no effect, fo oe È 
he derives his authority from the deceased, and, therefore, he- is AES 4 
be preferred to the wasi of the Kazi. And Kudari has — * 
that the Kazi has no power to remove the wasi appointed by the td 
deceased or join another with him, unless he has committed a LIS 
breach of trust or is a fasik so as to be known as a bad m an, e 
eh Ss me lali WS st . In such a case the Kazi can. remove 


him and appoint another in his stead, or if he isa virtuous m X 3 


but inefficient [in his work], the Kâzi can associate another ] | 


son with him. So it is stated also in the Asl and its Sharh by s pis 


— 


Tahawi. But it is not mentioned whether, if the Kazi does 1 re- 
move a just and competent wasi, it will take effect or not.! 5 » er 
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Imám Abü Bakr Mohammed ibn-ul Fazl says that when the — 
is unable to carry out the dispositions of the testator, he $ E 
be removed." ...... Lo V ERE 
** The wast is empowered to do all acts from which benefit m 
accrue to the orphan, so is the father.” — = * 
The executor cannot trade with the goods of the i j far f : 
own account, but, according to the Durrar, he can do wa for ti 
orphan, if it is to the latter's advantage. If the executor - shou 
engage in trade with the property of his minor ward, t 


derived therefrom should, according to some iw be B 
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sadakah or charity, and the money so employed recouped to the 
estate of the minor. According to Abü Yusuf, the profits made in 
such trade would belong to the minór, and Kazi Khan declares 
the Fatwa is according to this view. But the Kazi can authorise 
the executor to trade for the infant with his goods or enter into 
partnership with another: 

Tne executor can, if it is to the advantage of the infant and 
there is a need for it, let out the infant’s property on hire, but he 
cannot create a mortgage withont the leave of the Kazi. He is 
anthorised, however, to pledge or sell the chattels, if it is necessary 
for the maintenance of the infànt children of the testator. 

If the exec-:-r sells the goods on credit, the period for which 
credit is given mast be the customary period. But where it is to 
the disadvantage of the infant or the period for which credit is given 
is either too long or not customary, according to Ramli the trans- 
action will not be valid. 

Where there are two infants under the guardianship of two - 
separate executors, the sale of the goods of one infant by his guar- 
dian to the other is stated by Kazi Khan not to be lawful. And 
this view is accepted in the Alamgiri. The correctness of this 
principle has been questioned in the Radd-ul-Muhtar, where it is 
laid down that there is no reason to render such a sale invalid, 
"for," the author adds, *the dealing by the executor is not for 
himself, and the sale of a particular property on behalf of one 

infant may be as much advantageous to him as its purchase by 
the other."! , 

The executor is liable for any serious inadequacy in the consi- 
deration of any property sold or purchased on bebalf of the infant. 

The executor must not spend at the funeral of the testator more 
than is customary. 

When an infant has not attained discretion, and the executor 
has made over the property to him and it is lost, the executor is 
liable. Discretion (rushd) means the capacity to take care of one's 
property. Abû Hanifa holds that an executor should not make 
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* * And when an executor of two orphans sells the property of one of them _ 
to the other, the sale is unlawful. “So, also, when he authorises them to enter 
into such a transaction with each other and one accordingly sells his property 
to the other, the sale is unlawful.” —Alamgiri, Vol. VI, p. 228. 
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over the property until the ward has attained his 25th year. But — 





the Disciples are of opinion that discretion should be presumed" 
when the infant attains majority, but the presumption may be re- — 
butted by proof of the fact that he is weak in intellect, or unque — | 


fied to take proper care of his property. . 

When the testator devises one-third of his estate to be | 
of according to the joint discretion of his executors, 1 and if one — 
of them dies, ** the third will be returned to the heirs." | — 

When the heirs are all sv? juris and present, the executor canno as E 
sell any portion of the estate except.under their authority. Bu T. 
if they are absent, he can only sell the chattels belonging to the 
estate, but not the aka@r or immovable property. 
ised, in case there be need for it, to lease the immovable estate. - 
The reason of this restriction is founded on the principle iban 
executor has the power of conservation over the property of an 
absent person, and as it may be necessary to dispose of the on 
ables which may be likely to be wasted, the executor has € 
power to do so and realise for the absentee the price of — 
goods. But ak@r or immovable property is secure in itself, : k 
the executor has no authority to part with it, except in the case oj 
its falling into decay, and in that case it may also be sold. Rod. 
all the heirs are adult and one of them is absent, while tk 
others are present, the executor may, by general — se 
the share of the absentee in all that is not akar for the — 
preserving it. According to Abid Hanifa, the was may 
the shares of those who are present; but, according to the Di 
ciples, the sale of their shares is unlawful and this is the e] 
doctrine. — 

All this refers to cases where the testator has left no debt: 
legacies. But if there are debts and they cover the whole ) F 
estate, the executor may sell the whole by general agreemer fy 3d 
when the debts do not cover the whole estate, he may sell a | 
of it as may be necessary for the payment of such debts. | Wher 
however, an executor has actually sold ak@ or immovabl * F 
perty in good faith for the payment of debts while he hi M 


property in his hands sufficient for that purpose, the sale is 3 ee 
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much of the property as may be necessary for their liquidation 
(not exceeding of course a third of*the whole after payment of 
the debts). 

If a person dies leaving several heirs, one of whom is a minor 
and the rest are adult, and his estate is not burdened either with 
debts or legacies, and consists entirely of chattels, the executor 
may sell the share of the minor and invest the proceeds in some 
more profitable property.' 

The asi cannot borrow from the funds in his own hands be- 
longing to the infant. > 

The executor can take his fixed allowance from the estate and 
nothing more, but the father, if in want, can support himself ** to 
the extent of necessity" from the property of his infant child. 
This, however, does not apply to the executor. 

A gratuitous executor cannot be compelled to administer to the 
estate of the testator, and the Kazi, therefore, has the power to fix 
an allowance for him. The Fatwa is according to this.” 

In the Kazi Khün, however, it is stated that where no allowance 
is fixed for the executor, he can take a limited and reasonable sum 
for his remuneration “ to the extent of his necessity ;" and, if there 
is any need for it, he ean make use of the infant’s conveyances in 
going to and fro on the work of the infant, though several jurists 
hold that this would not be valid. 

Among the Hanatfis, the executor of the father is entitled to 
the curatorship of the testator’s infant children in preference to 
the grandfather. 

The wasi cannot make a binding acknowledgment of a debt 
against the estate of the testator, and the acknowledgee (a) An) 
would not be entitled to receive his demand until he establishes his 
claim by proof.? 











! This is Bi'l-ijmaa or by general agreement; Abû Hanifa is of opinion n that 
he may sell the shares of the others also, but in this view, Abü Yusuf and 
Mobammed differ. 

? And a Fatwa to this effect is in the 772mádia and I have given several 
similar Fatwas.” r 

* * And if the wasi pays to the claimant what he demands, the wasi will be 
liable. If the claimant has no proof, but the executor knows that the demand 
is just, recourse must be had to the procedure mentioned by Kazi Khan.” 
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Nor can the was acknowledge that somebody else is entitied - | 
to a share in the inheritance, unless he hitaself is an heir, when : s: 
the acknowledgment will have operation against his own share. — 

When a person has died intestate without appointing am exe = 
cutor and no reference is made to the Kázi,' one of the neighbours 7 
(aki~-mahallia) may legally administer “ according to necessity.” 
And the Fatwa is on this. 

When the estate of a deceased person is subject to debts, but the 
debts do not overwhelm the estate, in other words, do not exceed 
the assets—and it is divide 1 among the heirs; and subsequent © 
the partition. a creditor of the estate appears, he will be entitled 
to recover the debt due to him proportionately from the different 
heirs. He can do this, however, only by taking all of them 
before the Kazi. But if he proceeds? against any one of them, 
he can recover his debt to the extent of the share in such person's 
hands whatever that be.* 

The right of guardianship in respect of the property of infant —— 
children belongs preferentially to the father; in his absence to his 
executor: when the father has died without appointing an exe- 
cutor, the guardianship appertains to the grandfather, and in his 
absence to Ais executor, and to his executor's executor. If there | 
are none of these, the guardianship belongs to the Kazi and his 
appointee.* = 

In the Alamgiri the above principle is stated in the following 
terms :—** The executor of a father is in the place of a father. — — 
also, the executor of a grandfather is in the place of a father's exe- 
eutor, and the executor of a grandfather's executor is in the place 
of the grandfather's executor. And theexecutor of the Judge sexe- e = 
cutor is in the place of the Judge’s executor when his ap] = 
was general.” 

If the father dies after appointing an executor and — 
him surviving several children, some of these whom are — ad 
some minors; and, subsequent to the testator's — some »— 
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* “If injury be apprebended from reference to the Kazi.” = bt E 
* Lit.“ it be can get hold of any one of them." E 
* I have tried to adhere as closely as possible to the phraseology of the — 
.* According to Mohammed, the grandfather comes — ather; the 
view in the text is that of Khass&f, according to whom is tho 2 a 
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children were to die leaving them surviving infant children, the 
.executor of the father would be the asi of these children also, and 
“would be entitled 4o manage their properties both movable and im- 
movable, or to sell them [under the restrictions mentioned before]. 

But a wasi appointed by the brother, mother, uncle or any 
other relation has no stch powers. They cannot sell the immov- 

. able property of the minor : and are only authorised to take care 
of the infant and his property ; they cannot trade for bim ; and 
they can only buy things which are necessary for the infant, such as 
food and raiment : and they can only sell chattels inherited by the 
infant from the person who^has appointed the executor, “ for the 
preservation of the price of chattels is easier than of the things 
themselves.'* 

To summarise—a wasi appointed by the mother has no power 
to intermeddle with any property which her children may have 
inherited from their father or any other relation, whether it be 
involved in debt or not; nor can he sell any portion of the im- 
movable property inherited from her, unless it is involved in debt 
or burdened with the payment of legacies. ‘If the estate is involv- 
ed in debt or burdened with legacies, he can sell any portion of the 
property, whether movable or immovable, sufficient to pay off the 
debt.  Ifall the heirs are adult and present, and the estate is free 
from debt, he can sell no portion of it, but if the estate is involved 
in debt, his powers ure subject to the same rules which apply to 
an executor appointed by the father. lf some of the heirs-are 
adult and some "minors, and the adult are absent, and the estate is 
free from debt, he can sell what is movable, whether it belongs to 
the share of the minor or the adult, but cannot sell the akar of 
either the minors or adults. If the estate be involved in debt, his 
powers are exactly similar to those of the father's wasi. If the 
adults are present and the estate free from debt, the executor may 
sell the minor' share of the movable estate, but as to whether 

. he can sell the share of the adults opinions differ, but he certainly 
cannot sell the «Z4». The mother's wasi cannot lawfully purchase 
anything for her minor children, except food and clothing which 
are necessary for their preservation. Whatever has been said as to 
the executor of the mother is — the executor of the brother 
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Radd-ul-Muktar, Vol V, p. 697. 
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— claim | either from t the — a he 
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and the paternal uncle, the principle being that the power o i the 
executor is measured by the power of his testator." * M 
The executor is entitled to repay himsélf any expenditure i in- = | 
curred by him on behalf of the infants, but be must keer, Ee roo of 
thereof. In the A@=:i Khan, however, it is stated, that he 1 
recoup himself, though he may have no witnesses of the fact 
has incurred the particular expenditure. None of these restricti 
apply to a father or mother, when either of them happen io be ü | 
guardian. , But it is perferable that they should also keep eviden ce. — 
The executor is also entitled to a recover from the es m 
his hands any expenses laid by him out of his own pocket, fo "the - 
funeral of the testator or of any of his heirs ; jor in the mela E 
the debts of the testator or his heirs. — 
Where an executor pays any claim made against the estate c : 
the deceased without due proof thereof, he will not be entitled v ee | 
any credit for such payment in the administration of the testator’s | —— 
assets, when the payment is questioned by the creditors of de 
“deceased. But no responsibility attaches to him if the payment is 
made upon satisfactory evidence. ‘* Whether he can pay ` — 
stwo just persons,testify to a debt in his presence but do not — 


n which ‘our’ shaikhs have differed, some saying that he 1i ay 
pay the debt and others that he may not." E us 
Where the executor has satisfied one creditor without an oi 
of the Judge, he is responsible £o the other creditors ; but it x 
otherwise if he made the payment under the direction of the Judg 
Similarly, when a debt has been made obligatory on the e estate of - 
the deceased by the decree of a Judge, and the exee Ew 
it, after which another person prefers a claim against t e ast ate, he 
executor is not liable if the payment was made under the Judge 











order. Bu e second ereditor may have recor E ast t 
first for a share of what he received proportionate the 
what he received be still subsisting ; and if it. perishe 


— 


the executor is in nowise liable. If, on the other and, È 2 
tor had paid without the order of the J nudge, fee ed —_ 
Eek 
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proportion of what was received by the latter. When an executor 
has expended the whgle of the estate upon the infant children 
of the testator and nothing remains, after which a claim is made ` 
against the estate and is established by proof before the Judge who 
decrees it, can this creditor make the executor liable ? It seems 
that if the expenditure was made by order of the Judge, the execu- 
. tor is not responsible, whereas if it were made without the J udge's 
"order, he is liable. 
An executor is not responsible for any loss or destruetion of Shiah Law. 
the deceased's property, unless occasioned by his departure from 
the conditions or rules of his office, or by some personal neglect. 
If he be a creditor of the deceased, he can lawfully pay him- 
self out of the property in his hands without the order of a Judge. 
when he has proof of the debt, though some lawyers think he 
may do so in all cases without a Judge's order. According to the 
Sarüir, the executor cannot purchase for himself on his own account ~ 
any portion of the deceased's property, but the Mohakkik thinks 
‘* he may lawfully do so at a just valuation." T 
The Shiahs differ from the Hanafis in holding, that the ap- "~ ~ 
pointment of any other person, as wasi, is not valid in the presenge . 
of the father of the deceased, for the right of guardianship øves 
the minor children belongs to the grandfather to the exclusion of > 
the father’s executor. Ibn Junaid, however, thinks that the — 
tion by the father is valid * to the extent of a third of his property | 
and for the discharge of all rights or claims upon his estate." — ; dc. | 
According *o the Hanafis, the competency of an exeeutor has j — 
reference to the time of the testator's death. For example, if a... s 
minor of @ slave is appointed as a wasi and he attains his majority > 
the testator’s decease, the appointment is effective. Some 
Shiah jurists hold the same view, pre-emine: Ibn Junaid. 
According the Mohakkik, however, the genera ived doc- . 
rine i is, that the qualifieations ^ in an executor have re- 2 | 
ference to Ve — of his a and, consequently, the E 
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to the testator's death. | 
The testater can appoint a was? or guardian for every per son ove 


whom he can exercise the patria potestas of the Mahor nme ic 


agai 


—— 


Law, as for example, a child how low soever in descent, provide =, 
that the child is of tender age or a minor. But if a 1 E 
should appoint an executor for his children who are ; iA u m 
the appointment is of no effect in law. And even thoug f 
appointment should be for the superintendence of property wh nich — 
the testator himself has left to the parties, the executor has n 10 | 
right to deal with it even to the extent of a third. He can how- ^ 1 
ever, lawfully separate from it enough for the discharge of his ¢ - 
and bequests a 
It is lawful for every one, who has the —— 
property of an orphan, to take from it the ordinary remunel a 
Gue for his trouble. ape 
When a person appoints one executor for a —— 
€. g., for the payment of his debts, and another for the ¢ tra- 
„tion of his property generally, or if he uses the following e: — 
“sion, “ I haye appointed so-and-so my executor to pay my de s 
and do not appoint him for anything else, and I have appoir d s o- 
and-so my executor for all my property,” both are executors in all 
matters, according to Abà Hanifa and Abû Yusuf, asif he had : : Lap 
pointed them both generally, but according to Mohammed ea ich i 3 
restricted to the particular purpose for which he has been 2 appoint- 
ed. Where it is made an express condition that one shall- “not : 


2 7 4 
p L. 
— — 


-z 
EX 
E 


be executor in the matter to which the other is appointe od, 1t 1 
been said by Mohammed ibn ul-Fazl that their powers will b » limite ntec 
according to the directions of the testator, and it is on ly where he 
has not made any such condition that there is the differ 
opinion above mentioned, the Fatwa being with Aba | Y: 7 — 
With reference to the transmissibility of the office of execn | 
there is considerable difference, as pointed out a Ire a eady, bet a 
the Hanafis and the Shiahs. The provisions. of th H 


are, in some respects, analogous to the principles of he . 


Law. For example, although under tne English La jaw 4 p exs 
tor cannot assign the executorship, yet the — st vested U 


by the will of the sere — — spe eaking, r PB tir 


M 
zum 
J Pa 


< = » E 
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and kept alive by the will of the executor ; so that if there be 
a sole executor of A, the executor of the executor is, to all intents 
and purposes, the executor and representative of the first testator 
Similarly, under the Hanafi Law, an executor may, on the ap- 
proach of death, appoint a successor though the power may not 
have been expressly reserved to him by the testator.’ It is not 
necessary that the executor should expressly constitute Ms exe- 
cutor to be the was of his testator’s estate ; the mere appointment 
as wast to the executor carries with it the power to administer both 
estates. And if A appoints B as his executor and € appoints A 
as his executor, upon the*death of A and C, the executorship of 
both A and € devolves on B. According to the generally approv- 
ed doctrine among the Shiahs, the executor can transmit the office, Shiah Law. 
or appoint a successor, only when the testator has authorised him to 
entrust to another the management of the estate at his own death. 
When a person dies without appointing an executor, or when an 
executor dies to whom the authority to appoint a successor was not se 
given, the superintendence of the original testator’s estate devolves 
upon the Judge. If there is no Judge present on the spot, any true 
believer in whom confidence can be placed may lawfully assume the 
care and management of the estate. ‘ But, on this point, " says the 
Mohakkik, “there is room for doubt and difference of opinion.’ 

** À person dies leaving two minor children. These on attaining 
majority demand their inheritance from the wasi, who says that 
the entire inheritance left by their father was 1000 dirhems which 
had been spent on ihem. One of the sons affirms the statement of 
the executor, but the other does not. The latter will be entitlea 
to recover, aceording to Zuffer, 250 dirhems from the first bu 
not from the exeeutor. And this is also the view of Aba Hanifa. 
Íbn Abi Malik, however, reports from Abü Yusuf that he can. 
So it is said in MvAit-i- Sarakhsz."? 





* In thecase of. Shaikh Hafiz-ur- Rahman v. Khadim Hossain, 4 N. W.P. Reps., $ 
p. 106, it was held that under the Mahommedan Law, anexecutor is entitled to — 
nominate a successor to carry out the purposes of the will under which he was — 
made executor. This is of course under the Hanafi Law. _ 

? In the Jámaa-ush-Shittát the approved doctrine is stated to be that where 
reference to a Judge is impossible, it is incumbent (wdjib) upon the just 
*- Momins " to assume the eae 

- Alamgiri, Vol, VI, p. 221. — 


AVAL, L.G.M. | - — d e , 37 *- 
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“If a person die leaving minor children and a e 
without appointing an executor, the father is in the position- of 
executor for the protection of the inheritance -(&€ yq! — 







san administer the property in whatever way it may be nee i — 
And if the deceased has left heavy debts, is o2) the pe E 
that is, the grandfather of the minors, has no authority to sell the — E 
inheritance for the payment of the debts. Similarly, if a persen L 
authorises his adolescent son ( ,J1 >40) possessed of understand- ——] 
ing to buy and sell, and he enters into any transaction and becomes - — | 
indebted, after which he (the son) dies leaving his father, the — 
father pico have no power, to deal with the son’s property —— 
aS Lapi io : 
* A person, who is in debt, makes certain bequests, all of which, — 
after the payment of the debt, can be discharged out of the third. - 
He dies leaving a house ; and the wasi cannot pay his debts or - 
discharge the legacies, without the price of the house ; but the heirs - 
are not agreeable to the sale of the house, when the debts do not | 
cover the whole house or the major portion of the house, so as to : 





leave a small part of it,— in such case, the was? is empowered | to 
sell the house, and he should sell it if he is aware that the debis — 


15.7 2 a * 


FA 


will remain unpaid fora long time if he dees not sell i 





^ Alamgairi, Vol. VI, p. 225. 2 Alamgiri, Vol. 
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: CHAPTER XXIV. 
THE LAW OF WILLS (SHAFEI DOCTRINES): 


>. SECTION IL. 
GENERAL OBSERVATIONS. 


THE power to will is vested in everybody, Moslem or non-Moslem, 
without distinction of sex, who is sui juris, possessing reason, free, 
and, “according to our doctrines," not labouring under the inhibi- 
tion of imbecility. 

The power is not given to an alien, to a person in a state of trance, 
or to a minor, though a jurist has maintained that this prohibition 
should not extend to a minor, who has attained the age of discre- 
tion. A slave cannot make a will unless, according to some 
jurists, he had been liberated after having made his will, and had 
died without having renewed his dispositions.! 

Testamentary dispositions in favour of the pubhe must have a 
lawful object ; thus a will could not be made for tH® support of a 
Christian church or a synagogue. <A legacy in favour of one or 
more individuals is lawful if the person or persons designated are 
capable of exercising the right of proprietorship. Thus, a legacy 
in favour of a child en ventre sa mère only takes effect on the two- 
fold condition, that such child should be born alive, and that the 
conception should have taken place before the time of making the 
disposition, that is to say, that the birth should take place before 
six months should have elapsed from the date of the will. If the 


birth takes place beyond the period of six months, the child is 


supposed not to have been conceived previous to the testamen- 
tary disposition, at least if the parents have not ceased to cohabit 
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with each other. Im the opposite case, conception is ad 
for a maximum term of four years. A will in favour of : as 
reverts to the master, unless the slave has been freed betore t 


testator’s decease. As — eget liberation, followed E by 


xa 
IE 


question, whether the possession of thé legacy has been aequi 
or not before the death of the testator. Testamentary disposit «itia 
in favour of animals are absolutely void, whether the 1 intention w as 
expressed to constitute the animal as proprietor, or whether n 
thing to that effect had been mentioned ; but if a deca 


— aa 


been made that the animal shoul! never want for necessary Kc o 
traditional doctrine admits the validity. * = x 

A legacy for the support of a mosque is legal, and even a 3 — 
“in favour of a mosque," without adding anything else. Howey — 
in this case, the disposition is supposed to have been made, 1 S: = 


— 


only for the support, but also for the embellishment of the edifice. = 
Moreover, a will may be made in favor of an infidel, either — c t : — 
to a Mahommedan prince or not, of an apostate, and of — 
own murderer. A leg: acy in favour of an heir can only take € 

with the unanimous consent of the co-heirs, E 
the succession has passed. This approbation is necessary e e 
the co-heirs renounce the succession, and it cannot be given be 
the death of the testator. But the dispositiom is only —* 
invalid by the existence of co-heirs at the time of the decease, 
this cannot be declared previously. A testamentary disposit 
the effect of which is to leave each heir his legitimate inb herita tan 
is null and void ; but there is no impediment against givi 
one heir, by testament, any particular thing being the value of 


— i 
portion due to him by law. Only the act must be app ro — 


the co-heirs. ur a NE 
A person may lawfully devise the following objects + Š = * 
1. The usufruct of things that do not suffer in he e col I 


x inc 
time. — sv 
Eo zm 


2. The future fruit of a tree, the future young of : 
&c. * = AMANT 


4. An impure thin oS provided its use ia E 
law, for example a Hoia dog, thè Juice of g 
oer it Ke. ut 
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A legacy worded as “f one of my dogs," must be carried out by 
the heir giving any dog be?onging to the defunct, and the disposi- 
tion is null and void if the testator possessed none. A person, 
who possesses many dogs among his property, may give.away all 
or some of them by will, even if the dogs^constitute the major 
portion of the heritage. If a person possess two drums, the one 
a*musieal instrument for amusement, the other an instrument to 
be used legitimately— for example, a war-drum, or a drun» used 
by pilgrims, the bequest of **a drum" without further — 
would refer tothe latter. Furthermore, a special legacy of a drum 
for amusement is null and toid., unless it can, at the same — be 
used for warlike purposes and pilgrimages. 


Section Il. 
RULES AS TO THE THIRD. 


Testamentary dispositions should not exceed the third of the 
property of the testator ; and such as have beeh made contrary to 
the precepts of the law will be reduced to the allotted portion, 
upon demand of the heir or heirs. When, on the other hand, the 
heir declares his approval of the disposition, it takes effect, what- 
ever the amount may be; but, according to one jurist, it is then 
considered as a pure donation by the heir. - 

The reduction is determined by collecting al] the property exist- 
ing on the day of the decease, or, according to others, on the day 
the disposition is made. By the dispositions to which effect should 
be given out of the third are understood the following :— 

(1) Gratuitous emancipation which is to be effected upon the 
death of the testator. 

(2) Voluntary dispositions, such as wakfs and Abas, constituted 
during the last illness. 

(3) Payment of lawful debts. 

In ease all this should exceed the disposable third, the following 
rules must be observed in the reduction :— 

1st. When the testamentary disposition consists simply of a 
direction to enfranchise slaves, lots must be drawn in order to decide 
which of them should be deprivéd of bis liberty i in consequence of 
the reduction. + 
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2nd. When the testamentary dispositions consist o 

different kinds, all are subject to a proportionate rodia 
3rd. When the dispositions include the liberation | f: sl 

well as other bounties, the portions available must first be 


m — to the two categories of the legacy, and then: 


rule as we have mentioned in the Ist and 2nd clases 
effect. 


Marz-ul-Mout. A person, who is suffering from an illness ftot whick hi re 
an apprehension of death, cannot make a valid disposition o ) = re 
than one-third of his available assets ; but if he recovers aj insta 
hope, these dispositions cannot be — Ifa person be > 
ing from a slight illness involving no danger to his life, h rnd d 





pose of his property unrestrictedly ; and even if he dies c: A | 
illness unexpectedly, his dispositions take their full legitimate 
This would not be the case if thed eath was the natural 1 eat ! 
the illness from which he was suffering, though it be not consider : 
+ ofa dangerous nature, for under such circumstances it prove u 


e 


to have been dangerous. In case of uncertainty about the c haracte 
of the disease, it must be referred to two doctors, freo 
proachable. The following are considered by the law to bi > dar 
ous diseases :—colic, pleurisy, incessant bleeding from t je n 
chronic diarrhea, hectic fever, the commencement of (ever * | 
paralysis, the vomiting of food without its having under gon > an 
change in the*stomach, and even vomiting in general, if it = E 
bad and accompanied by pains and effusions of blood, con tinual 
intermittent fever, but not ague. The following ci cumst ani 
assimilated by “our” doctrines to dangerous diseases :—h 
been made prisoner of war by infidels who give no quar EC RET 
in a routed army-corps, assailed by the conqueror ; ha ving 
condemned to death in retaliation, or to be stoned to death 
in a vessel during a storm, or in a rough sea; a wom on under 
great labour-pains, be it before or after confinemetis d as long 
fœtus has not severed the membrane. — 
Testamentary dispositions are formulated | 
him such or such thing," * Remit it to him," 
— my death,” **I make it his,” “It shall be his: r mj 
saying only, “It is his,” not a legacy but an avc J — 3E 
On the contrary, if it be said— It is his in m) y 
is a valid testamentary disposition. Testam nentary d 
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be formulated in another manner, which though not so explicit, 
equally indicates the lastewill, for example, a written statement 
eontaining the will given to the witnesses. 

A legacy in favour of a class of people, as for example, **the poor" 
need not be accepted expressly, but the decease of the testator 
renders it irrevocable ; while, on the contrary, a legacy in favour of 
one or two given people must be formally accepted by them. This 
acceptance, like the repudiation of a legacy, can not take place 
during the testator's lifetime, and it is, even, not customary that 
the legatee should declare his wish immediately upon the testator's 
decease. A legacy becomes null by the predecease of the legatee ; 
if he dies after the testator but before having accepted the legacy, 
the right of acceptance devolves upon his heirs. As regards the 


- questiopn,— when does the property become the legatee's, some jurists 


consider he becomes entitled to possession immediately upon the 
death of the testator, provided he accepts the legacy ; others main- 
tain that he only becomes the proprietor upon accepting it; others, 
again, hold that previous to the acceptance the legacy is suspended, 
but that the legatee is the actual possessor from the time of the 
testator's death if he accepts, otherwise the heirs are presumed 
not to have lost possession thereof. The three different doctrines 
we have enunciated on the subject of legacy between decease and 
acceptance, also exist with regard to fruit and to earnings realised 
by a bequeathed slave as well as with regard to other expenses, 
such as the support of a slave, and the money to be paid to him for 
observing a fast. ‘According to the authors, who admit that a legacy 
remains suspended until the legatee has accepted or rejected the 
same, he must, nevertheless, provide for the temporary support of 
the slave or of the animal bequeathed. - 


SECTION IIl. 
THe LEGATEESs. 
lf a person were to bequeath “a sheep from my flock," the 


disposition will be void if the testator possessed no flock of sheep ; 
but if he had said “a sheep from my inheritance," in case the 
testator should leave no sheep, one must be bought and given 


— to the legatee. 


A legacy in favour of “the child of which a certain woman is 


.. enceinte," devolves upon the two children if she gives birth to twins; 
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and upon the child born alive, if she gives birth to twins of which ^ 
one is still-born. If, on the contrary, the testator added, — 
be a boy," or “if it be a girl," the birth of twins, if one be a boy — 
and the other a girl, renders the disposition null and void. The 
legacy can only be claimed by the boy exclusive of the girl, should 
the testator have added, “If she bears à boy within her bosom.” 
Finally, a legacy worded thus is also valid, ** in case the woman ig 
questign should give birth to two twin boys ;” and the heir can. 
under these circumstances, give the bequeathed object to one of 
the children according to his own choice. 

A legacy in favour of a person's “‘ neighbours” extends to forty 
houses in four different quarters; a legacy in favour of “learned 
men” includes all those who study law, that is, the Koran, the 
traditions of the Prophet and jurisprudence. But it does not. 
extend to the simple readers of the Koran, to men of letters, inter- 
preters of dreams and doctors, nor, according to most jurists: fe 
theologians, properly speaking. 

A. — in favour of the poor also implies the indigent and rise 
versa; in both cases, the legacy must be divided into two equal 
portions—one for each class, provided it consists of at least three 
persons. The testator may, also, bequeath to one of the persons 
of the category in question, more than to the others who have 
the right; while, according to our doctrines, a legacy “to such 
a person and to the poor," results in the — designated not 
receiving more than each separate one, however little the portion E 
may be, so long as there is some value. Only the person men- d 
tioned must not be entirely excluded. 

One may also bequeath not only to a certain category of — 
without indicating the number of individuals of which ie is come 3 
posed, for example **to the Alides,” but also to a fixed r E 
for — ** to three persons" of a certain category, and < “tod a 
relations" of a certain person. Regarding this latter ! 
legacy it must be remarked that it implies all the rela 
the most distant, excepting relations of the direct line, t 
ant or descendant. However, the relatives on the mo 
are not understood in the testamentary —— 
Arabs in favour of **relations," unless specially r 
order to find out the *“ relatives" of the pero 
testator—you must take xx nearest ascendant, a 
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descendants remaining in the tribe, are those the testator must be 
considered to have had inwiew. If, on the other hand, the testator 
used the expression? “ the nearest relatives" the legacy also applies 
to the direct line, always providing that the son takes precedence 
over the father, and the brother over the paternal grandfather, but 
beyond these exceptions the law gives no preference under these 
eiremmstances to either sex. The father and mother, sister and 
brother are all equal participators in the legacy, and even &he son 
of the daughter takes precedence over the great-grandson agnate. 
A legacy in favour of a person's own relatives (akriba), does not 
include the rightfal heirs — * 

One can bequeath the usufruct of a slave or of a house, as well what may be 
as the lease of a shop. In that case, the legatee has not only the dueatned. 
full enjoyment of the service of the slave, but also gets the pro- 
ceeds of his work, and even of her marriage-dower, if the slave be 
a woman. Furthermore, if the slave gives birth to a child during 
the duration of the usufruct, its condition is the same as its mother's, . 
that is to say—the legatee has the usufruct of it and it does not 


become the property of the heir. But the heir has the right of - — 
enfranchisement, and he must support it, making no distinction — 
between temporary and perpetual usufruct. The sale of a thing, — 


the usufruct of which to the extent of one-third has been bequeath- | 
ed for a.limited period of time, has the same consequences as the — 








sale of a hired object ; but a perpetual usufruct may not be sold ET. 
unless to the legatee. If one should desire to know whether the — 
legney exceeds the disposable third or not, the perpetual usufruct E 
of a slave must be assimilated to actual possession; if the usu- Er 


fruet be only temporary, the value of the slave's services must be 
ascertained with regard to the length of time during which ge 
papie is deprived of the same. —— 
* —— dicit Mj keiro Ne 
eiis deae pieng wid bo Meant iin MM It 
. take. In this case, the heir must pay the journey to Mecca, from — — 

P the — fixed by the law, unless the deceased pese nun OLTAN 
y = pilgrimage neglected by the deceased, this act of dev pus d 
En the charge of the bulk of the property; though, if the = 
e enjoined the heir to bear the costs either from the — 























Revocation. 
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It the deceased expressed no wish on this point, the e y 
upon the heir to accomplish the neglected — ilg lgrina | 
falls T the bulk, or according to others, upon — a: disp | 
case this charge only relates to the joume 
Any p 
can make the nece — 
grimage on behalf of the deceased, without any express man m 


; but. in every c 
commencing from the^station fixed by the law. 
though he be not one of the family, 


from him. 

The heir must also take upon himself the discharge of: — 
liabilities for expiations fixed by the deceased, the fulfilm ont of 
With regard to other expiatior ons 
heir may, according to his own choice, give food or clothing ta o 


In any case, m 


whieh had been neglected. 


poor, if necessary, and even enfranchise a slave. 
whatever be the nature of the expiations, the heir can ful 1 it at t 
his own cost if the inheritance be not adequate, and it counts 
equally as an act of the deceased. If the expiation is made TS 
-person other than a member of the family, the conditions a are the 
same as regards the distribution of food and clothing, but not if the 
expiation consists in enfranchising a slave. The soul of the di »ce as ed. 
is benefited by alms and pious invocations made on its 2 ae 


whether EUN be offered x his heirs or any other persis — 


may be: —* — 
Verbally, for example, by pronouncing the words “ cant 
the will," “I annul it,” “I revoke it,” “I renounce i — 
thing which I have bequeathed, shall nevertheless be my h het 
By the fact of having disposed of the — thed objec 
by sale, enfranchisement, marriage, gift, or by pled gin ; it, € 
if, in the two latter cases, the seisin by the donee « or the 
have not taken place. BE S 

3. By a eharge imposed in a later vin epift he ie | hi Re 
pose of the object —— in any manner € 

4. By the order to sell the thing bequeathed b; 
up for sale, even if unsuccessfully, or by the fact o f mi n 
objects with the thing which has been beqv ea | ue l 
ticular kind of wheat is bequeathed and it is mixet 
other wheat, that very fact is sufficient to constitute 
even though the wheat added to the heap is. of a 1 supe 
eat ma Rest. nes or inferior — = fact of x 

































— 
A 
s 


"neni 


Lu a * 
J * A " 
y — 


X 
— — 


x LJ 


"ESCY c 


J 


L 


P cs ` 


e o. 
Ee + 
Gor LH 
— 
* 


Les 
— 


nr ino í 


-rr 





SHAFEI DOCTRINES. 587 
it with the first wheat, does not constitute a revocation of the 
bequest. Revocation also results from the following facts :—from 
having ground the*bequeathed wheat, having sown one’s field with 
it, having made the bequeathed flour into bread, having spun the 
cotton bequeathed, having woven the threads bequeathed, having 
made a bequeathed piece of stuff into a shirt, having built or 
‘planted upon bequeathed ground. 

The Prophet has introduced the custom of appointing testamen- 
tary executors, to take charge of the payment of the testator’s debts, 
of the execution of his last will, and the guardianship of his 
infant children, An executor must be a Moslem, sui juris, possessed 
of full reason, free, irreproachable and capable of the charge en- 
trusted to him. An infidel subject of a Mussulman prince may be 
appointed executor by a co-religionist ; nor is blindness any cause 
for incapacity. 

The law does not exact that the executor should be of the male 
sex ; the mother of the infant chidren ought to be considered morg 
capable of bringing them up than any other person. 

An executor must be deposed for notorious bad conduct ; this 
principle applies also to a Judge, but not to the Head of the State. 

This right of appointing an executor to undertake the payment 
of debts and the execution of the last will of the testator is accord- 
ed to all Mussulmans of age,— possessed of understanding and free ; 
but the right of vesting the executor with the guardianship of 
young children, belongs exclusively to the person who is their 
legitimate guardian. An executor cannot, in his turn, appoint by 
will a person to replace him after his own death, unless such power 
had been given him by the primary testator. Nothing prevents 
the nomination of two executors to succeed one another: this can 
be done by the words, * I make you my testamentary executor 
until the majority of my son,” or “ until the arrival of Zaid and 
then my son,” “ or Zaid will take charge of this will.” On the other 
hand, a testamentary executor cannot be appointed to the guardian- 
ship of the children, during the lifetime of their paternal grand 
father, their natural guardian, if he is capable of undertaking the 
guardianship. : 

Et is prohibited to give the executor the power of making a 
contract of marriage for the son of the deceased during minority 


or to represert the daughter of the deceased in a similar contract, 


Executor. 
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The words by which an executor may be 
nominate you my testamentary exeentor," “T — 
to you,” ete.; but there is no impediment against a 
sive condition. Beside this, the duty with which the 
being charged must be clearly defined, for if nothing more is 
than, “I nominate you my executor, the P 
nomination of an executor has no effeet before the duty ha 
accepted, and this acceptance must take place during the te x 
lifetime. 

If the testator has appointed two exeentors, neither of "n 
act without the assistance of the other, máles« the — 
formally given to him. The testator ean revoke the no 
any time, and the exeentor can renownee it even after | 
if he think fit. Upon an infant attaining majority, an e 
charged with the guardianship must give an account of hm 
ministration, and in ense of dissent the law presumes in foro 
the executor’s words, if the qnestion concern the minors maii 
ance. On the other hand, the law presumes in fevonr of 
if the dispute relates to any sum which the executor 
gave to his ward after he attained majority. 
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— CHAPTER XXV 

| THE LAW OF PRE-EMPTION. " 
Met Swertox I. 


. - 
(GuxuRaAL Orern artoa. 


Tite law of pre-emption was introduced in this country by the 
Mahomemedans. fn certain parte, it ix now the territoris? law and — 
i» applicable to persons other than Mahommedans from the fact of Es 
the property being <ituated there. In other parts, ite operation ie 
depende on enstom. If it is customary, it applies to both Mahom- 
medane and sem Mahommedane In places where it is neither 
territorial C» it is in Behar’ amd parte of, the Punjab and the 
North-Western Provinees.) or customary as in Oude and Bengal, 
it is applicable only to Masenimans. 

She means the right which one person has of acquiring à pro- Heise, — 

soll te another in preference te that other by paying s price * 
te that «ttled. or paid by the latter. The right of shufil or Quo 
Bie cssc gated m to motives of and a desire — dd 

pre en d ae aena oe med E 

* likely to cause inconvenience or vexation. [t applies - x 
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or as a dower to a wife. In other words, when a woman conveys a 
property to her husband in consideration ef his granting a divorce 
or which a man conveys to a wife in consideration of marriage, no 
right of pre-emption arises thereto. Similarly, if a man were to 
marry without settling on the wife any dower and after the marriage 
were to settle on or convey to her a property in lieu of dower, there 
would be no right of pre-emption. If a property is conveyed to s 
wife inədischarge of the dower-debt, in this case also there is no 
right of pre-emption. But when a house is sold to a third person 
in order to enable the husband to satisfy with the proceeds there- 
of the dower of his wife, the right of*pre-emption comes into 
operation. The reason of these rules is self-evident. The wife 
conveying to the husband and vice vers& do not thereby introduce 
a stranger among co-sharers or neighbours. 3 

Nor does the right of pre-emption apply to leases in perpetuity, 
however small the rent reserved may be.? 

When one co-sharer conveys his share to another co-sharer, no 
other co-sharer, if any, can have a right of pre-emption, the rights 
of all being equal, and the reason on which the right is founded, 
therefore, being absent. In other words, no right of pre-emption 
arises in favour of a coparcener when the purchaser himself is * 
co-sharer of the vendor and the claimant. 

But where a co-sharer associates a stranger with him in the 
purchase of a share, another co-sharer is entitled to pre-empt 
the whole of the propefty sold, but it is not obligatory upon him 
to impeach the sale so far as the co-sharer vendee is concerned.? 

Nor is the owner of a piece of land entitled to pre-emption of 
a house standing thereon, where his property in the land is wholly a 
separate and distinct from the property in the house which belongs 
to another person with whom the owner has nothing in common. ES z 
The right of pre-emption takes effect with regard to property = ; 
conveyed to another by virtue of a compromise of a claim. For. *— 


" 2 
* ME 
" ^w 





















! The decision in Fida Ali v. Mozuffer Ali, I. L. R., 6 AlL, p. 65, dO SEES LAC 
seem to be correct. — 111 

2 Ram Golam Sing v. Nursing Sahoy, 25 W. R. 78. Nor where there has Deer 
no real and dona fide sale according to Mahommedan Law, Mokur ee 
Juggurnath Chomdhry, W. R., 78. = 

* Harjas v. Kanhya, I. L. R., 7 All, 118. On c A MM 

* Pershadi Lall v. Irshad Ali, 2 N. W., 100. — LM 

— 





GENERAL OBSERVATIONS. SOL 


example, if a defendant were to compromise a suit by resigning 
or making over a house,to the plaintiff after having denied his 
claim or acknowledged it or refused to accede to it, the right of 
pre-emption would take effect in respect thereof. 

It takes effect also in respect of property conveyed by a Azba-ba- 
shart-ul-ewaz, when the Consideration agreed has been paid by the 
transferee, for a Azba-ba-shart-ul-ewaz is a sale in its effect.! But 
so long as the ewas has not passed, there is no right of pre-emption. 

Thé right of pre-emption arises only when the contract trans- 
ferring the right of property from the vendor to the vendee has 
become complete. A mere executory contract does not give rise 
to a right of pre-emption. ‘* Accordingly when a property is sold 
with a condition of option no right of pre-emption arises, for the 
power reserved by the seller being an impediment to the extinction 
of the seller's right of property and the right of shufâ is founded 
and rests upon the extinction of the seller's right of property as has 
been already explained.” ? 

Nor does the right take effect in respect of a transfer made 
under an invalid sale, for the transferor under such a sale main- 
tains all his rights intact and, so long as he has not delivered the 
property to the purchaser, can himself exercise his right of pre- 
emption over the transfer of an adjacent property. 

Accordingly, the right of pre-emption does not take effect re- 
garding a property transferred under an invalid sale either before 
or after the vendee has obtained possession thereof, because before 
possession the house belongs to the vendor and his right of property 
is not extinguished, and after possession there is still a probability 
that the bargain may be dissolved since the law admits the disso- 
lution of a sale in case of invalidity. 

But when once the vendor's right in the — transferred 
under an invalid sale has been extinguished and has vested in the 
vendee, he is entitled to exercise the right of pre-emption. 





z Bus ante, P- 131. 
* Soonder Koer v. Lalla Rughoobuur Dyal, 1C W. R., 216 ; Bukhsha Ali v. 
Tofas Aii, 20 W. R., 218. 
* When the buyer or seller repudiates the sale, the Calcutta High Court has 
— that there can be no right of pre-emption ; as tapes: v. Rustam Ali 
W. R., 1864, p. 219. 
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one or more persons equally entitled to it. It appertains, — . ir = 3 
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Where one co-sharer mortgages his share in a certain property, 
none of the other sharers have any righ* of pre-emption until the 
equity of redemption is foreclosed. e | $3 3 

The person claiming a right of pre-emption can expressly or - 
impliedly relinquish or waive his right, and once olin 
cannot be asserted again.? Acquiescence with a knowledge of the - 
sale would amount to waiver. But when once the right has vested — 
in consequence of a completed contract, the dissolution of the con- 
tract by the vendor and the vendee by agreement or in exercise of | - p 
the right of rejection on discovering any defect would not destroy — 
the right of the pre-emptor to take ‘the property for the price paid | 
by the vendee. For the pre-emptor is no party to the dissolution — NE 
by mutual agreement between the seller and purchaser, nor — 
he be affected by the rejection of the vendor as he has no control | 
over the latter's action, and accordingly, when once the right of 
pre-emption has come into existence, it cannot be destroyed ke oF 


RON arg 


_the action of others,* but may be destroyed by his own acts. RS 


SECTION II. 





PERSONS ENTITLED TO PRE-EMPT. — 


The Sunni Hanafi Law relating to the right of pre-emption is 
the law in force in this country either territorially or by cust 
stated already. According to the Hanafi Law three classes of per | 
are entitled to claim the right of pre-emption, not dd 
but in succession to each other. And the right may be claimed b — 














— | 
a. ~ 


215; see also IFW. R., 282, and 6 B. L. R., App., 114. e Eu 2 
* See 9 B. L. R., 253, S. C, 18 W. R., 401 ; also 24 W. R., 19S; I - 
p. 521, where it was held not to have been abandoned. _ — ——— 
3 * Neither manhood, puberty. justice, or respectability of character are cor 1di- 
tions of pre emption under the Mahommedan Law." 1 Agra, pes — — Bc. 


a Gurdial Misser v. Teknarain Singh, B. L. R., Sup. Vol., 166, S. C, 2 W. 
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* 4 B. L. R., A. O, 219 x dh 

511 W. R., 169. In the case. of Gurecballah Khan v Kubul . Lal litte 
(13 W. R., 124), the Calcutta High Court with reference to the wi rore rd — 
said as follows :—“ The term sharik cannot-be restricted to cases in w h 
parties enjoy the properties joint!y. In the contem plation of. * mme: 
Law those who occupy other houses in the same mansion are r "ga ded s 
ners together with the person, the sale of whose share in al h ous ase g ives rise 
the question of pre-emption " x | | 
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PERSONS ENTITLED TO PRE-EMPT. 593 


(1) to the co-sharer in the property, called a shafi-i-shartk, 
“pre-emptor by right of coparcenary ;"^ 

(2) to a sharer in the rights and appurtenances, called a shafi- 
-khalit, “a pre-emptor by virtue of a right of easement over the 
property sold ;” - 

(3) to a neighbour, or shafi-i-jar, ** pre-emptor by right of 
vicinage." * 

The shaft-i-sharzk has a stronger right than the sAafi-;-EAálit,! and 
so the latter has a preferential claim to the shafi-i-j@r. In other 
words, one who has actually a share in the property has a stronger 
claim than a person who has a mere easement over the property. 
Similarly, a person claiming by right of vicinage or proximity 
stands in an inferior position to one who possesses a right of ease- 
ment over the property sold. 

In the ease of Chand Khan w. Niamat Khan,?the owner of a 
servient tenement was held entitled, and correctly on principle, to 
a right of pre-emption in respect of the dominant tenement. 

A joint owner of a part of the property (such as a partner in a 
particular room or in a cistern or reservoir in a field) has a superior 
right to one whose property is merely adjacent to that room or 
cistern or reservoir. And his right is superior even to that of one 
who is merely a neighbour to the entire property. 

When a building situated in a private lane contains several houses 
and one of these houses is owned by two persons, one of whom 
sells his share to an outsider, the right of pre-emption appertains 
first to the vendor's co-sharer in the house, then to the partners 
in the building thereof, and next to the people in the street who 
are all alike. “If all these give up their right it belongs to the 
mulüsik or contiguous neighbour by whom is meant the neighbour 
behind the mansion sold who has a door opening into another 
street." 

A house belonging to two persons is situate in a street which has 
no thoroughfare, and one of the partners sells his share to a stranger, 
the right of pre-emption belongs first to the partner in the house, 
then to a partner in a party wall, then to all the people in the 





- 


' See Gholam Ali Khan v. Ayaijut Roy, 17 W. R., 343. 
* 3 B. L. R., A. Œ, 296; S. C., 12 W. R., 162. 
A.A., L.G.M. 38 
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street equally, and then to the person whose house is behind that 
which is sold. — 

A person having a right of way over the property sold has a 
preferential claim to one who has only a right of water wide 
any interest in the site of the water. 

So where a piece of land is sold over which one person has a 
right of way and another a right to discharge the water of mis 
house, the former's claim is stronger. a 

Between neighbours, proximity to the subject-matter of the claim 
gives the preference, for example, — who is nearest is preferred 
to one who is further off. 

If a house situated in a blind lane shut up at one end, com- 
muniecating through another blind lane but of greater extent 
happen to be sold, the residents of the short lane only am entitled 
to the right of pre-emption ; whereas if a house situated im the 
long lane were sold, the inhabitants of both lanes would beso 
entitled. The //ed@ya gives the reason of this thus: “that the 
right of egress and ingress in the short lane is participated only 
by its own inhabitants; whereas the right in the long lane apper- 
tains equally to the inhabitants of both, and therefore the residents. 
of both lanes are entitled to claim the house by the right of. — 
emption." PM aree 

If the person who has a preferential right waives or — T > : 
his right or claim, the person next in order would be entitled to en- — 
force his own right. For example, if a shaft-i-shafik abandon his - S 
right of pre-emption, it would devolve on one whois the holder - — 
of a dominant tenement, and if he also give up his right ue um 
devolve on the sAafi-i-jár or neighbour. >e 

The jêr-i-mulâsik or a a person whose house is situated at the ke t 
of that which is sold, has a better claim than other us = — E. 
the reason being that his house is close to the living à 23 
of the house sold. 

But when the house sold is large, consisting of se rn: fau d 
the right of pre-emption belongs to the person resi as | — en 
the house without any distinction.as to the side m nah nes 
Similarly, if any portion of the premises is — —— 
this is that when the house is rgo oe al rem 
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When a house situate in a street withont a thoroughfare belongs 
to two persons, one of whom sells his share, the right of pre-emption 
belongs, in the first piace, to the other partner in the house. If he 
abandon his right, it would belong to the inhabitants of the street 
equally without any distinction between those who are contiguous 
and those who are not, tor they are all £A@lits in the way. If they 
alb surrender that right, it belongs to a musâlik or contiguous 
neighbour. If there be any street leading from this stree$ and 
having no passage through it, and a house in it is sold, the right 
of pre-emption belongs to the inhabitants of this inner street, 
because they are more specially intermixed with it than the people 
of the other street ; but if the house in the outer street be sold, 
the right of pre-emption belongs to the people of the inner as 
well as to those of the outer street, for the intermixture of both 
in the right of way being equal. If the street were open with 
a passage through and a mansion in it were sold, there would be 
no right of pre-emption except for the adjoining neighbour. In 
like manner, where there is a thoroughfare which is not private 
property between two mansions (that is when they are situate on 
opposite sides of the way) and one of them is sold, there is no 
pre-emption except for the adjoining neighbour. If the road be 
private property, it is the same as if there were no thoroughfare. 
But when the people residing in a particular street have no right 
to close it at any time, in other words when it is a publie thorough- 
fare, persons residing there have no right of pre-emption. 

When there are*a number of persons entitled to claim a pro- 
perty by right of pre-emption! and some of them are absent, the 
Kàzi wil adjudge the property to those who are present; but 
if the absentees appear subsequently and assert their tlaim, they 
would be entitled to their proportionate shares. In all these cases 
it is not necessary that the site should also be sold.? 

It has been held that the right of pre-emption extends to agri- 


^ enltaral estates and is not merely confined to urban properties 


or small plots of lands. And though the right founded on the 
basis of vicinage has been limited by the Courts in this country 


A ER - 
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— See Moharaj Singh v. Lalla Beechuk Lall, 3 W. R., 71. 
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to parcels of land and houses,’ such a right founded upon — 
coparcenary has been held to apply to villages or large estates. — PS 
In .Mahommed Hossein v. Mohsin AU, the*Calcutta High Court — 
distinctly laid down that though a neighbour could not, under the - 
Mahommedan Law, chim a right of pre-emption in respect of à — 
share in villages or large estates, a co-sharer undoubtedly could? ~ a 
The Caleutta High Court has held that when a Mahommedán - 
co-owner of a property sells his share to a Hindu, his co-sharers - 
have no right of pre-emption.* The reasoning of this decision is 
far-fetched and somewhat difficult to follow ; and it has been e£ 
pressly dissented from by the Allahabad High Court in Brij Mohm — 
Lali v. Abul Hassan Khan, where they held that in a case where _ = 
the pre-emptor and the vendor are Mahommedans, and the vendee — 
a non-Mahommedan, the Mahommedan Law is to be applied to the — 
matter in advertence to the terms of S. 24 of Act VI of 1871) — 
(the Bengal Civil Courts Act). They added further, and it os E 
submitted correctly, that though the Courts are not bound to ad- de 
minister the Mahommedan Law in claims for pre-emption, yet A 
on grounds of equity that law had always been administered u dE 
respect of such claims as between Mahommedans, and it wot — 
not be equitable that persons who were not Mahommedans, but | 1 
who had dealt with Mahommedans in respect of property, —— 
the conditions and obligations under which the property bee E 
should, merely by reason that they were not themselves subject to — 





the Mahommedan Law, be permitted to evade those conditions ar n pe 
obligations. . Be. 


Section III. 3 E — 
FoRMALITIES NECESSARY TO ESTABLISH THE RIGHT OF PRE-E! 


The right of pre-emption is a strictssimi juris, and the T maliti ies 
necessary to be performed, before the pre-emptor can ys m H 











' Abdul Azim v. Khundar lamid Ali, 8 B.L. R., A. C., 63; Ej HE 
v. Amjad Ali, 2 W. R., 261; Chowakry Joogul Kishore Singh — —— 
s W. R., 413. a 


Gm 
za 


— E 

* Mohamed Hasan v. Mohsin Ali, 6 B. L. R., 41, S. 0., 14 w. RE i4 

see Ukhoy Ram Shahaji v. Ram Kant Row, 15 W. R., 225. — X 

* 6 B. L. R., 41, S. C., 14 W. R., F. B., 1. See also Jehe * Bukhsh 
Bhikari Lall (in review), 7 B. L. R.p24.- Lm E vdd 
* Kudrutullah v. Mahani Mohun Shaha, 4 B., L. B. F. By 1894. — 
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to a property which has been sold to another, must be strictly 
complied with and the perférmance established. 

In the first place, ‘it is necessary that he should formulate. his 
claim or his desire to assert his claim of pre-emption the-moment 
he is informed of the sale. Any delay in the formulation of the 
claim will defeat his right of pre-emption in respect of the pro- 
perty. No particular formula is necessary, so long as the claim 
is unequivocably asserted. As the presence of witnesses i8 not 
necessary at the formulation of this demand, the evidence regard- 
ing the performance of this preliminary formality generally rests 
on the evidence of the pre-emptor. This assertion is called talab-/- Talab-i-mou4- 
mowasibat or ** immediate demand" and must be made, as already T 
stated, immediately on receipt of the news of the sale. 

But the demand must be made after the sale has been completed. 
If made whilst negociations are going on between the vendor and 
the vendee it is of no avail. 

As already stated, it is not material in what words the claim is * 
preferred ; solong as they imply a claim they are sufficient. **Thus," 
says the Heddya, “if a person were to say ‘I have claimed my 
shuj@ or ‘I shall claim my shu/é@’ or ‘I do claim my shuféa,’ all 
these are good, for it is the meaning and not the style or mode of 
expression which is here considered." 

“Similarly, if he said ‘I have demanded,’ or ‘I take the man- 
sion by pre-emption,’ or ‘do demand pre-emption’ it would be 
lawful.” 

But if he were tô say to the purchaser ‘I am thy shaft or pre- 
emptor, it would be void. The reason of this distinction is evident, 
as a mere statement of a fact does not evince any desire on his 
part to avail himself of his right. : 

The next formality which must be gone through before the right 
can be established, is the reiteration of the demand before wit- 
nesses either on the premises or property sold or in the presence 
of the vendor or the vendee. This is called the talab-i-takrir wa- Aan — 
ish-had, or, shortly, talab-i-ishtish-had, ** demand by invocation of 
witnesses." ? s 


* - —t — r r — — — — —— À—— ———————— 


' Comp. I. D., 10 Cal, 383; I. D., 1 AlL,283; 1, B. L. R., A. C. ,216; but 
see 4 B. L. R., p. 203, where a short delay for “ reflection" was allowed. 
? 11 W. R., 307. e ? 6 B. L. R., 165, 
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This formality is insisted upon with the object of getting evi- 
dence of the fact that the-pre-emptor has really asserted his right: 
It must be performed within a reasonable time and without any unm 
necessary delay after the first demand. An unnecessary delay in 
the assertion of the second demand would defeat the claim. The 
question of time or delay is one of fact, and would depend on the 
cumstances of the particular case. 

In order to perform this ceremony the pre-emptor must take. 
some witnesses with him to the vendor, if the property sold be still 
in his possession, or to the vendee or to the property whieh is the 
— ERN ter of the claim. And there, in the presence of the wit 
nesses, he must say to the following effect : “such a person bought 
such a house (sufficiently indicating) of which I am the shafi; I 
have already claimed my right of shuf@ and now again claim it, be 
therefore witness thereof. 

These formalities may be observed by the claimant personally or 
by proxy. The law requires that the performance of the ceremo- 
nies must be strictly established. But the course of decisions in 
this country has not been geuerally uniform in the application of 
the principle. 

The right of pre-emption, even where customary, is, p 
speaking, co-extensive with the rules of the Mussulman Law.* And 
unless it is proved that it is not customary to perform both the 
talabs, the party claiming the right of pre-emption is bound to com- 
ply with the requirements of the Mussulman Law.. But where it 
is customary not to perform either of the two demands, even am 
Mahommedan pre-emptor is not bound to go through all deo 
formalities.® | EC 



















A Jaridan v. Latif Hossain, 8 B. L. R., 160. 
2 Abadi Begum v. Imam Begum, I. L., 1 All., p. 521 ; see also- Oj 
Begum v. Rustam Ali, W. R., 1864, p. 219; see also 4 B. L. R., A — 
6 B. L. R., p- 167, note. | — * 

3 Prokas Singh v. Jageswar Singh,2 B. L. R., A.C, ghe | 
Rajkumar, 4 B. L. R., A. C., 171; Ali- Mohammed v. Taj Mo h amm ` 
1 All., 285 ; see also Harihar Dub v. Sheo Proshad, I. L., 7 All, 41 — 

* Ramdular Misser v. Jhumak Lall Misser, 8 B. L. R., P- wo €; n d 
p. 265; Gordhun Das Girdhurbhai v. Darankar, 6 Bom., A. C D p.26 3. 

* Fakir Rawat v. Emam Bukhsh, B. L. R., Sup. Vales a5 — 


F. B., 143. . : 
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It has been sometimes held! that the demand must be in the 
form given in the Aleddyq, but that does not seem to be a eorrect 
view of the law ; what the law requires 1s that the demand must be. 
to that effect and no more. 

But the talahb-i-ishtish-had may be combined with the — 
mowüsibat, e.g., if at the time of the talab-i-mowdsibat, the pre-. 
emptor had an opportunity of invoking witnesses in the presence. 
of the seller or the purchaser or on the premises to attest the 
immediate demand, it would suffice for both demands, and there 
would be no necessity for the second.? 

The pre-emptor must effer to pay the same price as the pur- 
chaser, and to take the property on the same terms. 

If the property was sold for a price payable at a distant period, 
the claimant may either wait until then to pay the price and take 
the property, or he may pay it immediately and take the property 
at once, but unless the vendor had given any time to the pur- 
chaser for the payment of the price, the pre-emptor cannot claim 
any respite therefor. 

If a house has been sold in exchange for goods or effects, 
the pre-emptor is entitled to take it for the value of such effects 
“ for effects are amongst the things denominated sât-ul-Kayim or 
things which being estimable are compensable by an equivalent 
in money." If, on the other hand, a man sells a house for 
compensation in wheat, silver or any other article estimable by 
measure or weight, the shaft may take it for an equal quantity 
of the same article, because these are of the class of z@f-ul- 
Imsál or things compensable by an equal quantity of the same 
species. 

If a piece of land is exchanged for another piece, the pre-emp- 
tor of each piece would be entitled to take it for the value of the 
other*land being of the class of SE IUE yim or things — 
sable by an equivalent in money.’ 

If the property has changed hands and is in the possession 
of the vendee, the pre-emptor must take it on the Bee stated by 
2 purchaser to have been paid by him. 





t 4 B. L. R., A. C., 171; butsee 2 B. L. R., 455. - 
.  .* Comp. 4B. L. R., A. C, p. 139; 6 C. L. R., p. 166; Mundo Pershad ` 
Thakur v. 2 Thakur, I, L., 10 Cal, 1008. * 
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It is otherwise if the property is still in the hands of the — 


— 
ed — 


dor in such a case the consideration mentioned by him shoal "3 
be paid by the pre-emptor. á ; 


the purchaser would accrue to the benefit of the pre-emptor. Bat 3 
should the vendor after the conclusion of the sale remit the 5 
whole of the price to the vendee, the pre-emptor would not be | 
allowed to avail himself of the remission. 2 

The reason of the distinction is that an abatement in the price 
is connected with the original bargain or sale and the pre-emptor 
is therefore entitled to claim its benefit, whilst an entire remission — — 
is unconnected with the transaction, and is more in the nature ofa — - 
subsequent gift. E 

Should the vendee, after the bargain is concluded, agree to an — 
augmentation of the price in favour of the seller, the pre-emptor - 
would not be liable for such increase, for his right is founded on 4 
the original contract. 

Similarly, if a house be sold for one price and afterwards | 
another contract be made in respect of the same house with | 
the same purchaser settling a larger price, the pre-emptor is not - 
prejudiced by such augmentation, but is entitled to his right of 
pre-emption for the price first agreed upon. 

Under the Mussulman Law there is no fixed period — 
which a pre-emptor whose claim is not acceded to, may preter is 
claim called talab-é-Khustimat or talab-i- Tamlik in Court, eio 


— E" P. 
Limitation Act provides a period of a year. j E 


Ifa suit is not brought within that period, the claim would be 


Section IV. — E m 
THE PROCEEDING IN COURT. — —— — 
The pre-emptor is not bound to produce or tender the price ¢ - daring 
the pendency of his suit. It is necessary, however, that he 1e shout 
tender the price to the buyer or deposit it in Court wl jen 0 nee 
the decree has been made in his favour. But a — — pay 
ment of the price does not defeat the right which unde 
has become vested in the pre-empter. It is usual, ho 
` the Courts of Justice in this country to fix a — or üm ni 
— a go anu vo ped If aoe 
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The buyer is entitled to retain the property in spite of any 
decree in favour of the pre-emptor until he has received the price. 

When two or more persons are entitled to the right of pre- 
emption in a particular property, each one of them can claim 
the property in its entirety. But when a decree has been made 
in favour of two and one of them gives up his share, or even if 
without a decree, one of the two pre-emptors surrenders his right 
after taking possession of the property, the other does not ,become 
entitled to the share so given up or surrendered. In other words, 
before the right has become effectuated by actual delivery of the 
property by the buyer tothe "pre-emptor, or by the decree of the 
Judge, each of several pre-emptors has a right to the whole, and a 
waiver by one gives to the other a right to the whole. But after 
the right has effectuated as above, each one has a separate interest 
and can surrender it to the buyer if he pleases, without giving 
any right to his co-pre-emptors. 

When a decree is made in favour of one who is entitled to the 
right of pre-emption in the second or third degree and subsequent 
thereto a person with a superior claim asserts his right, the latter 
would be entitled to a decree for the whole by cancellation of the first. 

The pre-emptor has the option of inspection even after decree by 
Judge. “Ifthe Kazi,” says the Hedaya, ** were to make a decree in 
favour of the pre-emptor before he has seen the property in dispute 
the pre-emptor has an option of inspection, and if any defect be after- 
wards discovered in it he has an option from defect, and may, if he 
please, reject it notwithstanding the purchaser should have excepted 
such defect from the bargain, or, in other words should have ex- 
empted the seller from responsibility for such defect. " ** Because 
as the transfer of property by right of shuf@ is the same as a 
transfer of property by sale, the sAa/? has therefore under both the 
above circumstances the power of rejection in the same manner 
as any other stranger, and this power in the shafi is not destroyed 
by the purchaser having seen the property or having so exempted 
the seller, for he (the purchaser) was not deputed by.the skafi, and 
his act of course does not affect." 

_ If the buyer has made any improvements in the property the pre- 
emptor must either pay their value or cause them to be removed. 
But if he has grown a crop on the land,the pre-emptor must wait 
for its ripening, after which he will take the land at the full price. 
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Should the buyer erect buildings or plant trees upon the land. 
and a decree is made for the land, the pre-emptor has the option of 
taking the land together with the building or trees, paying the 

value of both or compelling the purchaser to remove them. i 

When the property which forms the subject-matter of dispute 
deteriorates in the hands of the purchaser the claimant is entitled 
to a proportionate deduction in the price, unless the deterioration 
has not.been caused by the purchaser, in which case the pre-emptor 
must either pay the whole price or resign his claim. ; 

lf the purchaser wilfully break down any buildings or structure, 
the pre-emptor may either resign his claim or may take the area 
of ground for a proportionate part of the original price, but heis 
not entitled f the materials because they form now a separate 
property, and are no longer appendages of the ground, and the right 
of shwf/ extends only to the ground and to things so attached to it 
as to be appendages. 

When any portion of a house or garden is destroyed by accident 
or natural causes, the pre-emptor has the option of either resigning 
the whole or taking, it paying the full price. It is otherwise with 
land, and if a portion thereof is diluviated the pre-emptor may take 
the remainder, paying a proportionate price therefor. The reason 
of this distinction is said to be that a house or garden are mere 
appendages to land, whereas land is the real subject to which a 
right of pre-emption appertains. 

When a person after his purchase pulls down the buildings, ithe Be 
price is to be divided according to the value of-the buildings as — — 
they were while standing and the value of the cleared space, : and ^d 
the pre-emptor is to take the land at so much of the pros: L3 
corresponds te the latter. NI 

If the buildings are burnt down or swept away by an inui n 
so as to leave nothing in the hands of the purchaser, the p 
tor must take the site at the full price. ! i a: x P 

Any intermediate dealing by the buyer with the pro E dy 5 
voidable at the instance of the pre-emptor, for example, if t IW 
purchaser disposes of the subject of the claim, such sale is 
so far as the pre-emptor is concerned. If the pr : às, a 
obtaining possession of the property, made any impr ov men: s H 
it by erecting buildings, planting trees and so forth, ¢ us 
be proved that the land belonged to some penu cim 


uw 
— 
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vendor or vendee, in sucha case the pre-emptor is entitled to recover 
back the price paid by kim from whomsoever he had faken the 
property ; and is ai liberty to remove what was done by him upon 
the property or land in question but he cannot recover from either 
party the value of the improvements made by him. 

The right of pre-emption may be relinquished either expressly or 
impliedly, or it may be destroyed by operation of law, for example, 
by the death of the person claiming the right. e 

The pre-emptor may expressly forego the right of pre-emption, 
with or without any compensatign. 

Implied relinquishment depends upon inferences deducible from 
his conduct. If he omits without any sufficient cause to perform 
the demands after learning of the sale, the inference is that he 
has abandoned his right ; and the law therefore holds that such 
omission ayoids the right. Acquiescence in the sale either by offer- 
ing to purchase from the buyer the property sold, or by asking 
him if he would give it up to him, or by taking it from him on hire, 
amounts in law to a relinquishment.! But these acts have that 
resnlt only when they are done with the knowledge of the sale. 

The right of pre-emption is rendered void by operation of law 
when the pre-emptor dies after making the necessary demands, 
but before he has taken over the property which forms the sub- 
ject-matter of dispute, or before he has obtained a decree therefor 
from the Kazi. Butitis not rendered void by the death of the 
purchaser, and the pre-emptor can, therefore, assert his right and 
take the property from his heirs. 

According to the Shafeis and the Shiahs the right of pre-emption 
is a heritable right and devolves upon the heirs of the pre-emptor. 

The pre-emptor has no right to divide the property sold or take 
one part and reject another part. He must abide by the bargain 
asa whole. He must, therefore, take or leave the whole whether 
the purchase be by one person from one or by one from two or 
more. But where a property is purchased by several persons the 
pre-emptor may take the whole or the portion of any of them. 

When the person claiming the right of pre-emption sells pre- 
. vious to the decree of the Kazi, the property upon which his punt 
is founded, that i Jot becomes ir neus 





BR Iw 2"See Habib-un-nissa v. Barkat Ali, I. L., 7 Ain; 275. 
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When the pre-emptor has different rights of pre-emption, the - E 
extinction of one does not affect the other, and therefore when he, 
is both a partner and a neighbour, and he sells kis share on which 3 
his right in the former capacity is founded, he may still assert his 
claim on the ground of reighbourhood. | 

Where the right had been relinquished upon misinformation of —— 
the amount, or the kind of price, or of the purchaser, or of the pro- * 
perty sold, the pre-emptor can assert the right on being informed E 
of the true facts. For example, if he relinquished his right onbemg — 
informed that the price was 1000 dirhems, whereas in reality the — — 
price was less, he may, on coming to know of the truth, still assert — | 
his right.!| Nor does relinquishment in favour of one operate in 
favour of another. For example, if the pre-emptor on learning that — 
A is the purchaser, waive his right, he can, on subsequently learning | 
that the purchaser is in reality B, assert his title. 

If the pre-emptor actas an agent of the vendor in the transaction 
he has no right of pre-emption ; it is otherwise if he acts as an agent 
for the purchaser. > 

When a man purchases from one by a single bargain several —— 
houses in a street in which there is no thoroughfare and the pe 3 
emptor desires to take one of them, if his right of pre-emption 15 — — 
based on partnership in the right of way, he cannot take a part — 
the purchased property, for this would be to divide the bargam 
without any necessity ;? but if the right be based on neighbourhood * 
and he is neighbour only to the house which he wishes to take, he 
may lawfully take that alone.? 3 | — 

When the purchased property consists of several parts, each Il. 
separate and distinct from the other, as for instance when two houses. E $ 


are purchased by one bargain, the pre-emptor cannot take one db 
them without the other if he is pre-emptor of the two together» · ; 
He must either take or leave both, whether the houses are adjacent — 3 


to or separated from each other, and whether they are situate in ons 29 


or two cities. Aba Hanifa and his disciples are agreed on this pommt 


* 



























! Comp. Abadi Begum v. Imami Begum, I. L , 1 Alla, p. 521; and Bhairon | Si — 
v. Lalmon, I. L., 7 Alla., p. 23. AES — ja — 
2 Comp. Cazee Ali v. Mussutullah, 2 W. R., 28; Sardhari Lal v. Lopeo Moan, — 
25 W. R., 500; and Durga Persad v. Mami, I. L., 6 Alla., 123, and the othe B 
referred to there, = * Ct 
* Roushan Koer v. Ram Dial Roy, 13 Cal, L. R., 40. 2 22 
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Where a minor is entitled to a right of pre-emption, his guardian 
may abandon the right if he consider it necessary. 

The law allows vertain devices for the evasion of the right of 
pre-emption, e.g., where a man sells the whole,of his house except- 
ing only the breadth of one yard extending alongside the house of 
the pre-emptor, the latter is not in this case entitled to claim the 
‘right of pre-emption, because he is no more a neighbour. Similarly, 
if the vendor were to grant the intervening part of his heuse as a 
free gift to the purchaser and put him in possession. 



































CHAPTER XXVI. ~ ni 
- THE SHIAH LAW OF PRE-EMPTION. | = — 
THERE is great divergence between the Shiahs and the F ana 


with regard to the persons who may claim the right of pre-emg pti - 
But the Hanafi Law, which was introduced in this country b; 
Mussulman Government, has become the territorial or the customary 
law as the ease may be, in places where the right of pre-empti 1 — i 
recognised. And therefore a Shiah, though he may not be eatith | 
under his own law, to claim pre-emption by virtue of m 
would be entitled to do so by virtue of the customary law uis | “sl 

x study of the Shiah Law is not without value. - = 

According to the Shiahs, only a partner in the propera sold 


claim the property by right of pre-emption, and there i is no rigt 


ez 


RE 


Li 


tU 
— 


pre-emption when there are several sharers, and one of them Y É on 
sells his share. Some legists, however, are of opinion — 
where there are more than two partners and one sells his s 
right of pre-emption arises in favour of the other co-sharers 

It is not necessary, however, that the person — the e r i 
of pre-emption should be a partner in the substance of tl — 
So long as he has an existing interest of a substantial nature — 
is likely to be interfered with or disturbed by the introduc | 

a stranger, the law will recognise the right. Fore examp le, if ty 


* "923 " A 
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persons hold two tenements separately, but have a pathway or ro: 
or watercourse in joint enjoyment by virtue of eens — s, € 
of them will have a right in respect of the other's teneme 12 

A man who has only an easement over another's _ property ar 
a mere neighbour has no right to claim the prope y — 
in preference to a third person. If the easement is 
or has vested by operation of law, it will — — nte * r 
by — Diae, and no inconvenience can crue to th 
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of the dominant tenement; so also in the case of a neighbour, no 
question of inconvenienee can arise. 

When the person entitled to claim a property by right of pre- 
emption is not sw juris, being either under age or non compos 
mentis, his guardian should exercise the right on his behalf, 
provided the same be for the advantage of the ward. 

Failure on the part of the guardian to make the demand would 
not extinguish the right of the person entitled ; and should the 
guardian abandon the claim, the minor on attaining puberty, and 
the insane person on recovering his reason, may still assert it. 

A person who was absent at the time of sale, is entitled to prefer 
his elaim, however prolonged his absence might be, in case he was 
during his absence unable to prosecute it in person or through an 
agent. 

A sick person, or one who is undergoing imprisonment and there- 
fore unable to prefer his claim, stands in the same position as one 
who is absent. 

According to the Shiah Law, the right of pre-emption comes 
into operation immediately on the conclusion of the contract, and 
not merely on the completion of the transfer. 

As in the Hanafi Law, the pre-emptor must take the whole pro- 
perty or abandon the whole, he cannot split up the contract in his 
favour. 

He must take at the contract price, whether the real value of the 
share be more or less, without being liable for incidental expenses. 

If the purcháser add something to the price after (completion 
of) the contract and expiration of the period of option, such addition 
is not an augmentation of the price, but a gift, and the pre-emptor 
will not be liable for it. * 

If, however, the augmentation is made during the period of op- 
tion, the Shaikh has declared that it constitutes a part of the original 
price and stands on the same footing as if it had been stipulated in 
the contract ; but “‘ this opinion," says the author of the SAarüya, 
* is attended with some difficulty as being inconsistent with what has 
been already said of the transfer being completed by the contract." 

_In like manner, if the seller should make any abatement from 
the price, such abatement is unconnected with the contract, and the 
purchaser is by no means bound to surrender the share until he 
has received the full price settled at the making of the contract. - 
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If a person were to purchase a property in exchange for a jewel _ 
or such like article, the pre-emptor may take the property at its value ee 
at the time of the contract, which must be properly appraised. a4 

The pre-emptor should prefer his claim as soon as he is informed 
of the contract. Unavoidable delay caused by absence, illness or 








incarceration preventing his preferring the claim through an agent, 
does not lead to the extinction of the right. $ 
Similarly, if the delay is owing to his having been wrongly in- 
formed of the amount or kind of price, his right does not drop. 
He must use due diligence in prosecuting his claim. For example, 
when travelling with that intent, he is not obliged to use greater 
expedition in his journey than is habitual to himself. Further, 
should he be engaged in the performance of any religious duty, | 
whether indispensable or discretionary, he is not obliged to break it — — 
off, but may lawfully wait till it is completed. In like manner, if 
the time of prayer is at hand, he may wait till he has purified him — 
self, and perform his devotion without hurry or restraint. Ro. 
Neglect on the part of a person, who receives intelligence of a sale — = 
whilst on a journey and unable to prefer his claim by personally - x. 
appearing or appointing an agent to call upon witnesses to attest - za 
his intention to demand it, does not extinguish his right. But when E 
he is in a position to assert his claim either in person or by appoint - 3 
ing an agent and neglects to do so, his right is entirely lost. Should — 3 
ie vendor and vendee agree to rescind the contract that would ~ 
not destroy the right of the pre-emptor, and he may; despite pea d 
rescission, claim to have the property conveyed to nim E E 
As under the Hanafi Law acquiescence in the «dla either € ex- E 


AIR 
= 


press or implied will extinguish the right. as am : 


No dealing by the vendee would affect the right of the pre-emp- — k 
tor, and if he sells the subject of the claim to a third person, — 
pre-emptor would be entitled to take it from him. 2 TE: 

The pre-emptor's right is against the vendee, and he takes the — 
property from him and not from the vendor, but if the proper — 
continues in the hands of the latter, he may take it from him, — | 
though the responsibility rests upon the vendee. C 

If the subject of sale should perish or become — with * a ES 
any act on the part of the purchaser, or by his act but before it w 
demanded by the shaft, in that case it is optional with the 1 


to take the property at the full price, or abandon it entirely, ar nd in 
E 
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the event of his taking it, he is entitled to all the ruins or frag- 
ments that remain, whether they are still on the spot or have been 
removed from it. * 

If, on the other hand, the property has become injured or has 
deteriorated owing to some act of the purchaser after demand made 
by the pre-emptor, the purchaser is responsible. 
> If the vendee should, before any demand has been made, plant 
trees or erect buildings upon the land, he is entitled at his*option 
to take up the trees or remove his buildings without levelling the 
ground, while it is optional with the pre-emptor to take it at the 
full price, or to relinquish' his right absolutely. 

If, again, the vendee should decline to remove the trees or 
buildings, the pre-emptor has three courses open to him, vz., he 
may either remove them himself, paying the purchaser compensation 
for any loss he may sustain thereby, or he may take possession of 
the whole, paying in addition to the price the value of the trees or 
buildings which thus become his property with the consent of the, 
purchaser, or he may abandon his claim altogether. 

If the subject of the claim should increase in such a manner 
that the increase is connected with and forms part of it, the ac- 
cretion would belong to the pre-emptor, but if the accretion is 
separable from the corpus, it would belong to the vendee. 

If a person should sell his share in two houses, and the pre-emptor 
is a partner in both, he may lawfully take or abandon both, or he 
may take one and forego his claim in respect to the other. But 
in the case of a single mansion he cannot forego his claim to a part. 

If the sale is in the nature of an exchange, the price being 
a specific article, and it turns out to be the property of some +per- 
son other than the vendee, as the sale is null, there i3 no right of 
pre-emption. But if the price was fixed in some commodity 
estimable by weight or measure as wheat or grain or corn, the 
right would be fully established, even though the articles in ques- 
tion should turn out to be the property of another person. 

If the subject of the sale should appear to be defective, and the 
vendee in consequence thereof should receive a compensation for 
the defect, the pre-emptor is entitled to a deduction in the price. 
But should the vendee keep the subject of the sale without seek- 
ing any compensation for the defect, the pre-emptor must either 
take it at the fall price, or abandon his claim together. Should the 

A deus RM. 39 
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pre-emptor abandon his claim upon being informed that there c 
are two vendees, and it then appear that*there was only one, or — 
he was informed that there was only one vendee, and it turns out 
that there were two, or if he was told that the purchaser bought - 
for himself, and it afterwards appear that he bought for — 
in all these cases the right is not lost. 

The Shiahs agree with the Shafeis in holding that the right of 
pre-ensption devolves by inheritance upon the heirs of the pre- 
emptor, so that if be should die leaving a widow and a — an | 
eighth of it goes to the widow and the remainder to the child. = 

And if one heir should relinquish his share of the right, it would | * 
not drop or be extinguished, but the other might take the whole. x 

The right of pre-emption attaches only to immovable property. V 
With respect to trees and buildings, the right of pre-emption is | ee 3 
established if they are sold as appendages of the ground on which ~ 
they stand. — 

The right of pre-emption is established with respect to rivulet? 

ways, baths, &c., provided the division thereof would not occasion | 
a loss or — such as to render the property useless. — P 

By damage “we” understand such injury as would render the - E 
property useless after division, in which case the person who E 
be injured cannot be compelled to make a partition. * 

Where, agaiu, the bath or way or rivulet is of such a character - 
that its utility would not be destroyed by division, the wu 
be compelled to admit of a partition, and (if he should sell bis share) 
the right of pre-emption would have effect in favour of his partner- 

lf a person should sell a piece of land which is his excl usive e 
property and with it his share in another joint tenement by o 
bargain, the-right of pre-emption attaches to the share — — f 


V ine 
yis i P iy is 


1 


€ Uis 
MX Ks 
^ , 
1 
7 


at the due proportion of the price. r M 
lt is an indispensable condition for the operation of the ri PU 
pre-emption that the share of the property should have ra * 
ferred by sale. If the share has been assigned as a dower or giv 
in charity or bestowed by way of gift or in composition f orac claim 
it is not subject to the claim of preemption. E — 
If a mansion should be partly wakf and partly free, and theg 
tion which is free be sold, the beneficiaries of the wakfha rie lor : 
of fs aa The author of the Jawühir — however, É 


— 
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When the shaft has taken possession of the property and 
discovered therein a defect. which existed prior to the sale, then if 
both he and the (intermediate) purchaser were aware of the defect 
neither of them has any option (in the matter); but if they were 
both ignorant of the defect, and the shafi returns the property 
to the purchaser, the latter has an option either to reject the sale 
altogether, or to demand a compensation for the defect from the 
seller. , 

If, however, the shafi should elect to retain the property, the 
purchaser has in that case no right to cancel the sale because the 
share has passed out of his hand3, 

So also if the pre-emptor was acquainted with the defect and not 
the purchaser. But if the purchaser was apprized of it and not the 
pre-emptor, the latter only would have the right of rejection. 

There are devices for defeating the right of pre-emptor, two of 
which are the following :— 

The property may be sold for a price above its value, and then 
something of trifling value may be received in exchange for it, 
whieh would compel the pre-emptor to pay the full price if he 
chooses to avail himself of his privilege. 

In like manner, if the property is sold at an excessive price, 
and the seller receives part of it giving a release for the remainder, 
this also obliges the pre-emptor either to submit to a considerable 
loss, or to abandon his claim. 
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CHAPTER XXVII. x E. E 


SECTION I. 
BAILMENT. 


Barr. wENT under the Mahommedan Law is a contract by wh Yi 
person entrusts to another a certain thing for a determinate. a 
determinate period, or for a specific purpose without conside: ration. 
If consideration is agreed upon, it may be made payable eit ner at 
stated periods or on the completion of the work, or on the re — 
the bailor of the thing bailed. It may be even payable in adva 

There is no specie! word in the Mahommedan Law to cor er th 
general meaning of the term bailment, but it is treated under th 
several heads according to the purpose for which the thing is b: ailed, 
e.g. (1) AGriat or commodate loan; (2) Zjára or hire, which includ 
all kinds of specific bailment; (3) Wadiat or deposits; e s OF 
pewns and so on. — 

I shall deal briefly with the subject of specific bailmer n — 
chapter, touching on the subject of A@riat only slightly to ind 
the analogy existing between the Mussulman Law and the F : 
Common Law. B 


Secrion II. 

IJARA. , : 

When a person has been let into the occupati ion ie 
land, he is bound to pay the stipulated rent, even a dt 
not reside in or make use of it, because as it is — sible 
delivery of the usufruct, the delivery of the § subjec f Om Ww 
the usufruct is derived is a substitute for it, sin se in delivering 
article an ability to enjoy the usufruct ise estab ished 
_ But when no hire i is agreed upon, and. he ailn > 
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But if after obtaining possession of the subject of hire, he was 
tó lose possession by some wrongful act of a third person, the 
tenant is no longer responsible for the rent. | 

If it be not otherwise specified in the contract, rent may be 
demanded from day to day and upon the hire of an animal (upon 
a journey) from stage to stage. 

' But a workman who is entrusted with a job is not entitled to 
his reeompense until his work is finished. - 

Where an article has been bailed to another for some specific 
purpose upon a stipulated consideration, the bailee has a lien upon 
the article bailed for the price ; for example, a baker hired to bake 
bread may detain the bread until his hire has been paid. So also 
a tailor may detain the clothes prepared by him. 

The Bailee is not responsible in case of accident during such 
detention. 

But where the work is of such a nature that it does not produce 
any visible effect in the article, it cannot be detained. 

Where the bailment is special, the bailee- cannot entrust the 
article to any other. For example, if a book be given to A to be 
copied by him especially, he cannot give it to another for that 
purpose. 

Where the contract is unqualified or absolute, the bailee is at 
liberty to give the use of the article to any person. The hire of 
an animal is lawful, either for carriage or for riding. If, there- 
fore, the riding be absolutely expressed, the hirer is at liberty to 
permit any person he pleases to ride upon the animal. In the same 
manner also, if a person hire a dress for the purpose of wearing it 
unrestrictedly and in an absolute manner, he is at liberty either to 
wear it himself or to give it to any other person to wear. 

But in a restricted contract, any deviation with respect to the 
use renders the bailee responsible for the article bailed, unless it be 
of a nature not liable to injury from such deviation. ‘** Land, how- 
ever, and every other article not liable to be differently affected by 
a different occupant (such as a tent or pavilion) is not restricted in 
point of use by the mention of æ particular person, and consequently 
the hirer is at liberty to put any one to reside in it that he pleases, 
since the exclusive restriction is of use only because of its prevent- 
ing a difference of effect." 

Where the nature of the use to be made of the thing bailed is 


- 


- 
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specified in the contract, the bailee cannot deviate therefrom. “If pe 
a person were to hire an animal to carry a burden and the — 
who lets it were to specify the nature and quantity of the-article 
with which the hifer is to load the animal, such as five bags of 
wheat, the hirer in this case is at liberty to load the animal — 
an equal quantity of any article not more troublesome or preju- - 
dicial in the carriage than wheat, such as barley or rapeseed, | a 
as all articles of that description are included in the perraission E 
contained in the contract. The hirer, however, is not at liber — 
to load the animal with any article of,a more prejudicial nature | E. 
in the carriage than wheat, such as salt, &c., as this would bein = | 
violation of the contract between the bailor and the bailee." — | 
Nor would a person who has hired an animal to carry a certain 3 
quantity of cotton be at liberty to load the animal with 4 similar - : 
quantity of iron, since it is highly probable that the carriage of — 
the iron may be more prejudicial to the animal than the — = 
of the cotton. ae 
Where the bailee uses the article beyond that specified, he in- - 
curs a proportionate liability in case of accident, e.g. a ee 
taking up an additional rider, ineurs responsibility for half — * 
value of the animal. And where a hired animal perishes from — | 
ill-usage, the hirer is liable for its value. 
Where an animal is hired or borrowed for a specific journey, 
any deviation therefrom induces responsibility. — 
The change of a saddle for another of the same sort = * E 
give rise to a liability, unless the weight be different, when 1 : 
ponsibility attaches in proportion to the excess. But if the natu s 
of the saddle be different, responsibility attaches ¿n toto. E 
A person employed to carry a burden does not incur any li E abili : 
by any immaterial deviation from the prescribed road. — — ME | 
Where land is hired for cultivation any injurious mode — 
ing with it gives rise to a proportionate responsibility. * Ext 
A tailor is responsible for deviating from his — — m — 
An invalid condition attached to a contract — | EC avoi 
it altogether. EET 
An indefinite thing may be bailed — e 
let his share or portion in a house. 
Responsibility does not attach from the eu 
artiele under an indefinite -ontract. | 


yt d 
Pa 














BAILMENT. 615 


— 


Bailees are generally divided into two classes, common or parti- 
eular. ‘ 3 : 

A common baileè is one to whom an article is bailed in the 
ordinary course of his work- ‘ 

A particular bailee is one to whom an- article is entrusted not 
by virtue of his calling, but upon a special contract. 
» The article committed to a common bailee isa deposit in his 
hands. If the article should perish whilst in his possession he is 
responsible for its loss, unless it is lost or destroyed by any irre- 
mediable and irresistible accident, such as a fire burning down his 
house, or robbers, who coüld not be repelled, taking it away forcibly. 
But when the article is lost from any cause which might have 
been avoided, such as usurpation or theft, it would amount to neg- 
ligence and the bailee would be responsible, in the same manner as 
a trustee who lets to hire the deposit in his hands. 

A surgeon or farrier, acting agreeably to customary practice, is 
not responsible in case of accident. » 

The liabilities of a particular bailee are governed by the contract. 

A gratuitous bailee incurs no responsibility beyond taking ordi- 
nary care of the article entrusted to his charge. 


SECTION III. 


AARIAT OR COMMODATUM. 

* [In the language of law," says the Fatadiwa Alamgiri, * aüriat 
means the constituting a person, the owner of the usufruct of a 
property without consideration. This is according to Aba Bakr 
Razi and the universality of our masters, and it is correct as stated 
in the Sira@j-ul- Wahaj.” 

“Its essential is the consent of the giver of the foan, the con- 
sent of the bailee not being necessary. This is the opinion of our 
three masters" [viz., Abà Hanifa, Aba Yusuf and Mohammed J. 

“The consent of the bailor may be given in these words, ‘I have 
given this to thee by way of a4riat, or ‘I have given this cloth 
or house for thee,’ or * this slave for thy service,’ or ‘this beast for 
earrying thy burden, or ‘this land is for thy sustenance’; if there 
is no intention of making a zba, all these will constitute an a@riat.”’ 

E Similarly if he were to say * this house is a Sukna (abode) for 


|. thee or‘ Umra Sukna (abode for life)’; so it is stated in the Badáya." 


“In reality it [aâriat] is the giving to another the usufruct 
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of a thing which is not liable to destruction in the use of it for a E 
period of time, either determinate or indeterminate.” — 
* Understanding is a condition but not puberty, and acco lingly 

a boy who has been authorised ny the Kazi to engage in — n: M: 
lawfully give a thing in aüriat.^ | — 
“It is also a condition that the thing is capable of being w ised 
without being destroyed ; but if liable to be consumed, its 2 a 
is not lawful. So it is stated in the Badaya.” = = — 
“In the Kitâb-ul-Kåâf it is stated from Hakim Shahid : hat | 
the a@riat of dirhems and dinars is a loan ; and so of all articles $ 
that are capable of being weighed or  measured............But when | 
dirhems and dinars are borrowed for being used as weights o or 
ornaments, then they form the subject of an af@riat. And it is m 
valid to derive any benefit from the subject of an attriat than i 
bargained for. So it it is stated in the Ghitit-ul-Bayan”” — + 
«There are seyeral kinds of adriat, (1) where the period as we a 
as the mode in which profit may be derived from it is left indeter — 
minate, in which case the bailee may use it as he likes, and when- 
ever he likes ; (2) where both the period and the mode of us dc 
are expressly fixed, the bailee cannot contravene the condi ions, — 
unless for the safety of the thing bailed ; (3) where the perio dis 


fixed and not the mode of user ; and (4) where the mode of user | 


Yo s 
* — 


is fixed, but not the period. BEES 
Its legal effect is that the bailee is entitled to the use or usufr i ct = 


of the thing bailed without having to pay any compensation ther r d 

“The subject of a@riat is a trust. If it is lost or deseas d wi vith- 
out the neglect or default of the bailee, he is not liable. - lere | Is 
a difference among ‘our’ jurists as to the validity of a conc ditior 
by which the bailee has bound himself for any loss t: to which he 


has not contributed by his neglect or default. Some jurists 5 have = 
held such condition to be valid ; others not.” — e: Ne 


But when he has contributed to its loss, he is liable by cor ons sens u 
For example, if he has knowingly used a beast of burde on by « iy 0 
night in work for which it is unfitted, he would be liabl ef 

The rules relating to the liability of a person — — is 
thing on a4riat, and other matters connected the ew rit. d VA 
nutely laid down in the Fatdwa Alamgiri, but it is unr unneces: 
No datu shanty, herb; ap the Indian: Content ARE is applic 
all those. questions. s. : SOR US Su NM — 
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| APPENDIX. 


SHIAH LAW RELATING TO WAKF. 


Ghunia. 


" Fon the validity of a wakf several conditions are necessary. 
Some of them are the following :—That the w@kzf is the owner of 
the property, and that he possesses the capacity of disposition. If 
the wdkif is under inhibition from insolvency the wakf is not valid.” 

* [t is also necessary that the wakf should be express in termse; 
and that an approach to Almighty God should be intended there- 
from.” 

*'The express terms [for the constitution of wakf] are — 
habasto or sabalto, * I have consecrated’ * I have tied up’ or ‘I have 
given in the way [of the Lord]. If he says tassadukto, it is 
capable of two interpretations. Such is the case with ‘haramto’ 
and abadato." 

“Tt is also necessary that the subject of the wakf should be 
maalum (known), capable of being delivered, and of yielding 
profit, retaining its existence [for ever]. By consensus both mov- 
able as well as immovable property, mush@a as well as Sapana 
property are equal [that is, a wakf of these is equally valid ]."..... 

* And as to [the validity of] wakf of musháa [the proof is] 
that” the Prophet [may the blessings, &c.] told Omar (may God 
be pleased with him) with respect of his share of the lands of 
Khaibar ‘tie up the substance (asl) and give its usufruct in the 
way of the Lord, although the shares of Khaibar were mushüa, 
and had not been partitioned. by the Prophet (may the blessings, 
&c., but were [only] specified." 

* And the majority hold that a wakf of dirhems and dinars is 
not lawful, for profit cannot be derived from them whilst retaining 
their substance in existence." [This view does not militate with 
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that taken by the later jurists that when profit can be derived ` y 
investment of money in trade or commere, the wakf — 
lawful. The view here stated only refers to a case of 1: 
money to be retained in specie. | = 
* Another condition is that the moukoof-aliah be diffe n 

the wal) ; accordingly if a wakf is made upon one’s salt t is is not 
"lid." [Here lies the principal point of difference between € 
SAiahs &nd the Hanaris s] — rhe A ^R : 
* But there is a difference of opinion " [on this point]. — — 

“ When a wakf is made in favour ofa generality of Mussu | 
in such a case without any difference of opinion, the e 
participate in its benefits."...... E 5: e | 
* Another condition is that the object of the wakf is k own 
and capable of identification, and a wakf upon it — 
the approval of the Deity."...... | cdi ea 
* And without difference of opinion a [commencement in] t akfo 
eannot be made on a child en rentre sa mère or a slave. — * 


* But a wakf on children who are in existence and desce — ts 


* 
(C cR 


EuS 
F 
~ 















A 
i 


to be born afterwards is valid by consensus.”’...... — 
[In other words, a beginning must be made with an ol jjeet ; 
existence. | us Et 
“A wakf on masjids, bridges, &c. is valid, for from thos | 
jects good accrues to all Moslems.” 
* Another condition is that the wakf should be perpe ual. .8 
that if a person were to say I have made this — for a i 
it will not be valid.” ; m š a 
“It is also, necessary that the property should be t rans! re 
* beneficiaries or to some person on their behalf.”...... — S 
* When all these conditions are found in a wakf, the rig 
the wâkif becomes extinguished for ever ; and he cs annot r 
it nor alter in any way the purpose or purposes to ^ = 
made the consecration."......... 2c 
* Among *us' the beneficiaries may lawfully : sell — 
the re 


wakf [only] where no profit is derived from it, and 


ae z 


of its being ruined or destroyed.” è — = 


Ma 
= 


. “The directions laid down by the wákif fors the ap phi 
> ane usufruct must be carried out."  - 


S 


a, 





<< ~~ 
»^ 


— wakf is made in favour of awli à — ) ar 
| auld of de awlâd, in a such, a case — son nsenst s, the chik 


e 
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daughters will be included, for, etymologically as well as legally 
— term walad is applicable to daugbter." 

* When a man makes a wakf on his nasl (posterity) or — or 
zurriat in such a case, nasab will be recognised through the mother,” 
[that is all persons tracing their descént to the wa@kif on their 
mother’s sides will be included in the benefit of the wakf |. 

“If the wzkf is in favour of one's ;ftraf, it is equivalent to say- 
ing that is for his descendants."...... " 

“If the wakf is in favour of one's neighbour, and they are not 
named, then all persons residing on all sides within the space of 
Forty yards in the neighbourhood of the wûâkif s house will be in- 
cluded in that wakf. This is by consensus. 

“If the wakf is for a beneficial purpose, but the term beneficial 
is büzil regarding it [that is, if the purpose is not beneficial], or 
when the beneficiaries of the wakf have become extinct, in such 
cases, the wakf will be applied to purposes of benevolence (wujuh- 
ul-khair). Some have said that the wakf will revert to the heir's 
[of the wakif}, but the former [opinion] is the most approved." 


Kitül-ul Intisar. 


“The 7/mámias are alone in holding that when the [subject of 
a] wakf has became ruined and it is not possible to derive any 
profit from it, in such a case the beneficiaries may sell it and derive 
benefit from its price.” 

Nihaya (Shaikh). 
* Whatever property a man possesses, a wakf thereof is lawful, 
whether it be held jointly or separated.” 

“It is necessary that a wakf should be perpetual. To make 
it for a period is not lawful.” e 

[If it is made for a period it would take effect as an umra or 
fds. Under the Hanafi Law limited estates not being recognised, 
a wakf for a period takes effect as a perpetual wakf. ] 

* A wakf is not valid on an object that is not in existence.’ 
[And this again is different from the Hanafi Law]. But if com- 
mencement is made with an existing object the wakf may be con- 
tinued for pheata not in existence. 





. J— ` That is, if commencement is made with children in existence, the wakif 
may lawfully include his after-born children, as well as the progeny of = 
children who are not in existence yet. B 


» 
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* But when a man has made a wakf for his children, althoug Sud. 
they are infants, he may lawfully include the progeny that r may — 
be vouchsafed to them." — a 

* He may also inclade his own subsequently born children.” . 

* When a man has made a wakf in favour of his awlád, and they = 
are both males and females, in such case if he has given prefer- - | 
ence to one over the other, his condition should be regarded. But © | 
if he haS not mentioned anything about it, in that ease the palo E. 
and female among his children and children's children will share E 
equally, for the term walad includes all. But if he says they will - 
take according to the Book of God, the male will take double the — 
share of a female." 

A wakf for the Kaaba, mosques and mashâhid [Mausolea of the - 
Imáms] gr for the general good of the eo of a particular P. 
locality is an approach to the Deity and lawful.' | E 

‘<The subject of the wakf can never be sold or given in Atha or — E 
in.charity. But when the wakf is in imminent danger of being - x 
destroyed, or if the beneficiaries are in such emergent need -— 
the sale of the wakf is absolutety beneficial for them, or if serious - 
disputes have arisen among the beneficiaries, the property may - 
be sold and the proceeds applied in the same way as directed by E 
the wa@kif. [This will presumably be done under the directions. ai. c 
the Judge.] But in no other circumstance, the sale of a wakf is — 


2> 

* *- 
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lawful." — 























HANAFI LAW RELATING TO WAKE. 


Kinia t-ul-Munia 


By Mukhtàr;bin Mahmud bin Mohammed az-Zahidi, al-Inà in — 
ul-uláma (the Imam of the learned), styled Ni am ud — - rem — 
(A. C. 1259) A. H. commentary on the JVayis-al- Kudüri. — e 

* When a wakf is made upon children and children's « c vildren 
males and females are equally entitled therein. " P. 198. - E 

“In the wakf of Hillàl [it is stated] wakf may. be | Ur 
kinds, one kind being wak/s for the poor exclusively, another kir | 
being for the affluent and after them for the poor ; m > Un 
being for the rich and poor alike, such as rubüts, — oe 


EE work of great — in India, see Morley’ s Dig. Intr d. 
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mosques, aqueducts, bridges, &c., for both rich and poor have their 
needs attached to such;ebjects." P. 201. : 

“When the wåk:if appoints a mutwallz the latter cannot dis- 
charge himself by saying, ‘I have discharged myself,'. z.e. cannot 
discharge himself svo motu, but he must ask the wåâkif or the Kazi 
to discharge him, who will thereupon remove him." P. 209. 

Allàmah-at-Tahtàwi's Commentary on the Durr-ul Mukhtár.! 

“Imam Sháei (may God be pleased with him) says: it is 
established that the Prophet (may the blessings of God be with 
him) dedicated several houses in Medina.  ........... . which are 
still in existence ; and the Rashidin Caliphs (the first four Caliphs) 
and others of the Companions [of the Prophet] made wakfs. So 
also it is laid down in the Asaâf.” Vol. II, p. 528. 

“In the Bahr-ur-Raik, it is laid down, as will appear more 
clearly afterwards, that the universality of | Hanafi} Jurists give 
Fatwas according to Abii Yusuf ; only some few have followed 
Mohammed, but no one has followed the 7mm [viz., Aba Hanifaj." 
Ibid. i 

* Abü Yusuf holds the mere use of the word wakf or moukoofa 
sufficient. And Shahid [»7-., Sadr-ush Shahid] has stated that in 
accordance with universal practice, wedecide according toit. And 
it is stated that the jurists of Balkh decide according to the opi- 
nion of Abü Yusuf, and hold the wakf to be valid when it is merely 
declared to be wakf but no object is mentioned, nor it is said that 
the wakf is in perpetuity." 

“In a wakf on the affluent there is kurbat [approval of the 
Almighty }.” 

“Among the conditions of wakf are that the wékzf should not 
be under the inhibition of the Kazi for want of intellect or insol- 
vency, as Khassáf and Kamal have stated. And Kamàál has said 
that if an imbecile makes a wakf on himself and after that on an 
object which zs not liable to failure, such a wakf according to Aba 
Yusuf is valid, and the learned Mohakkakin hold this to be correct. 
And according to all, when the Hakim [Judge] has made an order 
[in respect thereof it will be valid.] The Bahr-ur-Raik, however, 
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* A work of great authority, see Morley's Dig., Introd. p. cclxxxviii. 
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has combated this view and has said that wakf is a tabarru, a 
a person of weak intellect is not capable of making — 
position. This objection may be answered thus x a person of weak — 
intellect cannot do an act of generosity in favour of ano jer, br "i Š 































there is no prohibition to his making a tabarru in his own 
and [when he makes a wakf on himself], it is an aet of b 
volence for himself, but when after his death others are — 
benefit of the wakf in that case sanction [of the Kazi] urat 


WW — * — 


obtained." — = 

* And the jurists have held that when a person who is indebt ed — $ 
to such an extent that his debts surrouñd his property, whi st 
labouring under a death-illness makes a wakf, his dedication — nE 
be set aside, and the property would be sold for [the — 
of his debts. Bnt when the wakf is made in health, it — 
binding even though the debts should surround his assets, if 
wakf wasmade before the inhibiton [of the Kázi.] Such a = 
by. consensus cannot be cancelled. So also it is stated in the . 
ul-Kadir.”” 


* According to the Imam (Aba Hanifa) and Mohammed, it i 
one of the conditions of wakf that it should be ultimately € stined | 
for an object which will not fail in perpetuity, and if he [the 1 £ cai E 
does not mention such a purpose, according to the Imam a and 
Mohammed, it wil not be valid. And Abü Yusuf (may | Go zl 
blessings, &c.) says that the mention of such a purpose i J 
necessary, but the wakf will be valid even if he has m entioned 
only an object likely to fail, and after that [véz., its extinetic nj the 
wakf wil be for the poor, though he may not have / mention ed 
them, for the intention of the wâkż¿f is [from the wakf ] th | 
should be for the poor, though not named. Thus, this. conditio 
will be imported by necessary presumption of law. So also 1 


in the Hindzéh | Fatéwa Alamgir? |.” 


* Another condition is that the- subject is — for F 
tion. According to the correct doctrine both mo vab 
movable property may be made wakf. [With respect tc 
anything which by usage and practice 1$ is custo nary ic 
like Koran, &c., may lawfully be made wakf. From t his it 
that though in the neighbourhood of Egypt, it not ! ) e. ge 


ary a wakf of current coins may not be — in | the , 


LRE ye 
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Rim [the Turkish Empire] the wakf of dirhems and dinars, being 
customary, is lawful. Vhen such a wakf [ viz., the wakf of dinars 
and dirhems] is made, it will be invested in Mucüribat, and the 
income will be devoted [to the purposes of the wakf J." 

* And the Fatwa is on this rule that without the land, houses 
and trees may lawfully be made wakf. So it is stated by the Kari- 
-ul-Hedaya.” 

“ The wakf must be immediately operative and not hanging in 
suspense, [7.e., dependant for its operation upon the happening of 
some contingent event which may or may not happen }.” 

** The wakf of an apostate from Islam will be invalidated whether 
he suffers the extreme punishment of the law or does not...... 
But if he returns to Islim and confirms it, it will take effect. So 
Khassáf has explained it at the end of his book." 

* Aba Yusuf used to agree with the Imam [»z., Aba Hanifa] in 
the opinion, that a wakf did not become binding — after the de- 
eree of the Kazi or unless made by way of a testamentary disposition. 
But when he went to Medina on a kajj with [the Caliph] Harün- 
ar-Rashid and saw there and in its neighbourhood all the numerous 
wakfs created by the Companions of the Prophet, he abandoned Aba 
Hanifa's opinion, and made decrees declaring the obligatoriness of 
a wakf. In fact all the jurists have followed the rule of the two 
Disciples; and have held that the Fatwa is thereon...... So it is stated 
in the Bahr-ur-Raik.” | 

* The ultimate destination of a wakf should be for an object of 
piety not likely to fail, but existing in perpetuity. Some say that 
perpetuity is a condition by consensus, but according to Abû Yusuf 
the mention of perpetuity or of an unfailing object is not necessary,- 
for the words sadakah and wak/....--. distinctly imply that. I have al- 
ready stated that wakf like emancipation is the extinguishment of the 


 rigkt of property without its transfer to anybody else, and therefore 


it is stated in the Book [ Mukhtasar-ul- Kudür: | that after the failure 


of the objects mentioned it will be for the poor, and this is correct." 


* In the .Sharh-ul-Mwlteka it is stated that when a wakf is mus- 
sajjil [1.2., when the document creating it has been sealed or endors- 
ed by the Kazi], though all [other] evidence regarding it is lost, and 
the descendants of the wâkif want to set it aside, Mufti Abii Saood 
in his Maarazét has laid down that the Kázis should be prohibited 


— 


a — — claims. So this should be borne in mind.” 
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* In the 7/indiéh it is laid down that when a man erects a mosq me | v. 
his right to the property does not become extinguished until h | 
has separated it [from his other property], arid given mim 
[to people] to pray therein’’...... ** And if he constituted one pen 
as muezzin and zmüm and * gave the azán, called out the 
and offered the prayers, though by himself, it will become a E 
by consensus. Amd if he consigns the building to the —— 
appointed for the purpose, it will be obligatory and lawful, though — 
no prayer has been offered therein, and this is correct. So — E 
if he consigned it to the Kazi or his — " [This is in the absence | 
of a formal dedication. | Te ? P 

** In the Multeka and its commentary, it is stated that it is lid 
down by Aba Yusuf that by the mere declaration [of the bif that 
he has constituted a property wak/], his right therein becomes ex- — B 
tinguished absolutely. And the 7Zanwir [ul-Absar], the Durrar 
[-ul-Aħkâm ], and the Vikûyah, &e., have peferred the rule of Aba - 
Yusuf, and you know that it is preferred in wakf and in jl d 
decisions." P. 536. B | 

* And according to Aba Yusuf it is lawful for the whi to E 
reserve the usufruct of the wakf or its governance for himself, and — $3 
on this is the Fatwa.’ P. 544. — E 

** The conditions as to alteration or exchange [7.e., alteration of ix 
investment] is lawful. by zjmaa though some have ascribed this d) a. 
to Aba Yusuf. The Fatwa is thereon. And in the Bahr [-ur-Atadi 
it is stated that it is universally agreed that when the wakif h P 
made a condition for himself of altering the corpws of the wakf | | «E = 
others words, of altering the investment], both the wakf asw e» | 
as the condition will be valid, and he will have the power to do so- — 





— 


* In the Buhr-ur-R4Gik it is laid down that if he has cond: = ned | 2 
that he may alter it into land, then it will not be lawful to t pe 
into a house, M has no power to alter the condition." E. t 

* In the Sharh-ul-Multeka it is stated from the Ashbah [- 
Naz@ir| and other [authorities] that the Fatwa"is on the o 


[rules] of Abà Yusuf in all that pertains to — and j 


wre 
— 
Ja 


RAP 


a 


= 


Ls 


i 


decisions." P. 545. : kt = 
* The opinion of Mohammed is — for Fatwa i » hoki 
that the reading of the Koran near a grave is not abomi nable. 


Sate ^ 


** Trees planted in a mosque became the property of E 
as they are on the same footing. as a —— erected s 
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- 


 . mosque [premises]. But trees planted by the side of a publie road, 


a publie canal or a village reservoir, remain the Ural el of the 
owner, and he can tzansplant them [when he likes].” | 

* When the dedicated property is mortgaged to another, and the 
mortgagor dies before redeeming it, but leaves property along with 
the debt, it will be satisfied out of such property, and the wakf will 
take effect. But if he leaves no [other] property the matter will 
be taken before the Kazi, and the xak will be cancelled, end the 


' property will be sold to satisfy the debt.” 


“So long as any one of the kindred of the w@f77 is fit for the 
tocliat a stranger Should not be appointed...... when a stranger 
has been appointed and a person qualified among the kindred Js 
forthcoming, the fow/iat should be given te him.” 

“It is not lawful to burden a wakf with any debt. It is stated 
by Ualw’alji that if revenue or arrears thereof is demanded from 
the muticall of a wakf, when he has nothing in his hands from the 
property of the wakf, if the wa@k7f has ‘wuathorised him to raise 
money by loan to pay the revenue, it will be lawful for him to do 
so; in such a case what Abü Lais has said is to be adopted. If 
without borrowing there is no help, the matter should be taken 
before the Kazi who will authorise the mutwalli to raise the loan 
to be paid afterwards from the produce. This is because the Kazi 
has this power. But if he is at a great distamée from the Kazi 
and to appear before him is impossible, in that case the mutwalli 
may borrow himself, and this is when there is no income that 
year. But when there has been produce and he has distributed 
it among the beneficiaries without reserving anything for the Khirâj, 
he will be responsible to the amount of the A77ráj. This is the 
abstract of what "Hamáwi says, and so it is in the Anfaa-ul- 
Wasdil.” — » 

*If a man makes a wakf of his land on his children and 





| children’s children for evér so long as his posterity lasts, the 


produce will be divided equally among his descendants, and no 
preference will be given to males over females, for the wakif estab- 


lished an equal right for all of them; im the ZàAir-ur-Rawüyit 


&* " * T — goa 
= ae ls a — < - s : à 5 "i mH ws cure 
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it is stated that in such a wakf the ‘descendants through females 
— Us. daughters] wil not be-included; on this is the Fatwa.” 
 P.»562. 


"In the Anfaa-ul- Wasáil it is written from the — that 
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the Shaikh-ul-Islim was questioned regarding a well-known wakf 
as to how it should be applied, and what should be spent on the” 
beneficiaries, it being invested in doubt ; he answered regard should I 
be paid to what was customary in former times, and to the pu 
tice of former mwutwali/s." P. 564. E 

“In the Bahr [ur-Râik] it is stated regarding the allowance of | — 
a mutalli, thatif he be the muficalli of the wakif [im other words ^ E | 
it he be appointed by the ac?i;/] he will get what is proyided [in] 
the aè]. though it may be more than thë customa£y salary: | 
but if he be appointed by the Kazi, he will get what i$ usual^ 
P. 566. | 

“The Fatwa is on the legality of taking wages for the reading 
of the Koran on any specified spot, and also on the saying of 
Mohammed that it is not sinful to have the Koran read near a = 
grave ; so in the Bahr.” 

“If the âti has fixed the forliat for the fittest and then the 
fittest, in such case the mufralliship will be for the fittest of Tis 
children ; if the fittest happen to be ûsik [addicted to vice], then 
the one nearest to him in fitness will get the towliat. Tf after 
wards the former abandons viciousness and becomes just and & 
superior in fitness to the latter, the w//áy should be given back | 
to him. If the fittest rejects the zcjlâyèt, then the towliat should « 
be given to the one nearest to him in fitness. If they are all- 
equal in fitness, then the one older in age should be appointed but 
whether that person be a man or a woman. And if there is none - 

























the — is to bu given budl to him." P. 567. E | 
* The Kázi-ul-Kuzzát [or the Chief Kazi] alone has the | — — 
of appointing mutwallis and executors and by Kazi is not! me eant 
every Kazi. So also it is stated in the 27th section of the J Ji mi — 
ul-Fusülain." P. 567. — — * 
“Ie the Zindidh, it is stated that when a — is aider be E F 
nasi and surriat, in that are included one's esconde * ou Sa 
males as well as through females, whether. E mote: 
P. 568. ` —— 
* When a pers6ér says this land of mine is wu vakf on my 
- [child in the singular]. in that case, the produc TD 


child Eor children] of his leins, whether inae: ae smale es. E x 
* ae E Xe ^ 
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he said, this is a w akf for my male walad, then the produce will 
be only for the male child [or children ] of his loins. And when 
the children of his Joins cease to exist, then the produce will be 
expended on the poor, it will not go to the- walad-ul-walad [he 
having used the singular expression (walad), the presumption is 
that he meant to restrict the wakf to his own children]. But if at 
the time of the wakf [created with the word walad ], there was no 
child of his loins in existence, but a child [or children] of.shis son 
whether male or female, then the produce will be spent only on 
such grandchild [or grandchildren] and none of a lower genera- 
tion will share in it. Aad in the ZüAir-ur-HRawüyét it is stated 
that the child of a daughter will not be included therein, and the 
und is on the ZáAhzr-ur- Rawüyét." 

“And if the wakif had said that this is a wakf for my walad 
and the walad of my walad, and he did not restrict it for males 
in such a case the children of his loins and the children of his 
sons and the children of his daughters will be included, and this 
is eorrect. All these will share equally in.the produce, and the 
wákif'* own children will not be preferred to the children of his 
sons, nor the children of his sons to the children of his daughters, 
unless he has restricted it to males, then the male children of his 
sons and daughters will be included. And this is correct.” 

* And if he added the third generation and said thus, ‘on my child 
and the child of my child, and the child of my child's child, in 
this wakf his nasl? | posterity ] will be included, and so long as his 
posterity lasts, the produce will be expended on his descendants ; 
and if there is a single one of his descendants existing, however 
remote, nothing will he given to the poor. If the wékif [in such 
a wakf | has used any expression which denotes that his descend- 
ants will take in such an order, e.g. if he has said thus, the nearest 
wil Be nearest, or thus, on my child and then on my child's. child, 
or thus batnan-baad-bütn, in all such cases, a commencement will 
be made [in the " distribution of the produce] as conditioned. by the 
wakif ; | [thusit is stated in the] Durrur [-w!-AAhküm]." — , 
= “If the wa@kif at the outset used the plural expression, on 
| | my. awlad [children], in that case the wakf will be for his descei 
— ants so long as they exist, and the near and the remote will fo 
~= equal unless the wGkzf indicated the order in which they should 
5 take,’ " 


> 
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Khazünat-ul- Mwuftiin.! 
EXTRACTS FROM THE CHAPTER ON WARF. . 
* Etymologically the meaning of wakf is detention. In... law, 
according to Abü Hanifa (may the mercy, etc.) the detention of 
the substance of a thing in the proprietership of the owner and 





the consecration of its usufruct on the poor or on any object among 
objects of benevolence. Thus, this will be in the same way as am 
a@riat and therefore will not be binding, and it will be lawfal for 
the âti to revoke it and sell the property. ' 

* And according to the Disciples, it is the detention of property 
in the ownership of Almighty God, and the right ef the wak 
becoming extinguished in it [viz., the property dedicated], it is 
transferred to Almighty God for the purpose, that its profits may 
be expended on His creatures. And therefore it [a wakf | is bind- | 
ing and [the subject of ] it can never be made a gift of, nor can it 





be inherited nor-sold, and it is on the footing of a mosque.) 
* According to Mohammed there are four conditions for the 
validity of a wakys, to consign it to a mutwalli, to separate it 
f from the other property of the »càZ77 ]. not to reserve for one's self 
any interest in the produce of the wak7 and to make it perpetual in 
this way that its ultimate application should be for the poor--..-- 
And Abü Yusuf has laid down that no such condition is necessary 
and the Mashaikh of Khorassan have adopted the opinion of Abü 
Yusuf; the jurists of Bokhara that of Mohammed ......**1f a man 
make a wakf of his land on a specified body of people attached 
to a mosque, though he may not have destined its end for the poor, — - 
according to the universality of jurists the wakf will be valid. za 
And this is „recognised as authoritative. If he has constituted | 
his house as a mosque and appointed a person as muezzin, and — 
this person gave the e&-4» and made the ikümat and offered He F 
prayers [though] by himself, this will amount to consiga 3 
this is recognised ...... * When a mosque is ruined and : — = 
have no need for it, the > jurists hold that it is a mosque for 
and this is most correct. | 


2 


Er 
* 

















1 « The Treasure-house of the Muftis," frequently quoted by the 1 — r Office 
anā referred to in the Alamgiri and in the cases given in Maen agh — — 


ry 


ciples and Precedents of Mahommedan Law, see p. 332 and e 3 42 Rai 
Morley's Dig., Introd., p. cclxxxvii. | 
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“The burving of one corpse in a cemetery, the alighting of 
one person in a s/dn, tlie passing of one person along a road, the 
drinking of one pefson at a well...... is equivalent to consignment 
and is sufficient [ even without formal dedication], according to the 
authoritative opinion. ” ; 

“* Shuyuu is in truth a bar to complete seisin, but those who 
Wo not consider consignment as a condition of wak/, also uphold 
the validity of the wakf ot Mushda. According to the Vaskazkh of 
Khorassan the wakf of Mushâa is valid : according to Mohammed 
it is not, and this was adopted by the jurists of Bokhara. [But] 
all moderns have decreed according to the rule of Abà Yusuf that 
it [the wakf of Musháa] is lawful, and this is authoritative." 

“ It should be known that when a * confused’ [ joint undivided ] 
property is not capable of partition, it can be lawfully dedicated with- 
out difference of opinion." 

* If a man makes a wakf of dirhems or food or whatever is 
weighed er measured according to Imam Zuffer, it is lawful. 
When asked how such things can be made wakf, he answered the 
money should be invested in muzâribat and whatever profit is de- 
rived therefrom will be devoted to the purposes of the wakf; and 
what is weighed or measured will be sold and its price like dirhems 
will be invested in trade or business. And the jurists have held, 
and analogy is so, that if the wé@s/7 provide thus ‘this measure of 
wheat will be loaned to the poor, for purposes of cultivation for 
themselves : and that after they have reaped the crops, the same 
measure will be taken back from them and similarly for ever it 
should be loaned to other poor [ people]; this will be lawful. And 
like this there are numerous :ca£fs in Dama wand and the hilly tracts 
of Tabristan. " 

* When a man has made a wakf and has [expressly | conditioned 
the wilayét [governance] for himself or anybody else, in that case 
the governance will be for him or that person. And the w@kif is 
superior to any body else. And whoever has constructed a mosque 
has a superior right to — Ae muezzin and to spread its carpets 
— [that i is to manage its affairs j. 
| <“ Ifthe wâkif is not EAER the Kazi out of regard for 
- the interest of the beneficiaries will take away the wakf from his 
ES hands and wil appoint another mftwalli in his place, whether the 
|. wĝkif reserved the wildy2t for himself or not. Even though he 
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reserved the wiláyèt for himself and pee that the Kazi s 
not have the power of removing him, thatrcondition being co 
to the Sharaa is batil. But the Kázi will have the power to r 
him and appoint another when it has been proved that he ies 
trustworthy. This power is similar to the power of the F izi ta 
remove an executor appointed by a deceased for his minor chia 
who proves himself untrustworthy.” 3 
* And all that has been stated in relation to the question of the — 
government of a wakf is founded on the rules laid down by 4 U 
Yusuf with whom is the Fatiwa...... In the wilâyèt of a wu y 
the :c&A7/ is superior, and then his heir$ and his kindred, es 
they are /4s7k [ addicted to vice ] or become fâsik in which [latt Pa ° 
case it will be taken away from them and a stranger may be a 
‘pointed. If they become fit again, it [the office] will be reium - z 
to them." A 
*.... lf the wa&kif appoints a stranger as his — 
then wishes to remove him and take up the fowlat himself, e 
will have that power.” x 
** The mutwalli may — make a wasiat [ot the truste 
to another for after his death.’ j 
* If the wâkif has said to another * you are my wisi in t 
wakf, this is tawkil [7.e., the appointment of an agent] and s nd 
as the wdkz/ is alive, the w¿lâyèt will be for him [the person so — 
pointed], and after the w&sz7’s death, the wil@yét will cease un — 
the wa@kzf had said that the «7/52 will be — for that p — 
atter his death." E - z 
“Tf there is no mutwalli tor the wakf until death Wá — 
ed the :c447/ and then he made a wasiat to another iiM ay th 
he will be the wâkif s wast in all his amicél [p } am 
mutwall: of his wakf—it will be so. And if the- 
appoints another :ccs7, this latter will not be the » 
If no muticalli was appointed until the Khai appe 
wakiy wil not have the power of removing him in 6 
himself the £oicizat." — 
“Ifthe wâkif has appointed two persons as the » nutu 


of them dies appointing the other as his wast, d he su 


um 


e. s 
T 


re mpi over all the affairs. of the ws 
| “ The beneficiaries have no — o»rtition t 
à tasses nor aen aec 'a 2 hy 
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debt he may have incurred for the wakf, and if he has done so, and 
the mortgagee has been in — for any time, he shall be liable 
for the usual rent (@jr-ul-mis/).”’ 

* If the wékif has consigned by will the wakf, and upon that has 
made a condition that the executor will not have the power to leave 
the trust to another, this condition will be lawful." 

"^ “ «ee. And if he conditions that the wz/dyét will be for so-and- 
so and after him for so-and-so this will be lawful, for this $& like a 
wasiat.” 

“If he has made a wasiat [in respect of the trusteeship of the 
wakf] towards two persóns, if one of them should accept and the 
other decline, the Kazi in that case should appoint another in the 
jatter’s place, so that the intention of the :sct47f that the affairs of 
the wakf should be conducted by the joint judgment of two per- 
sons may be carried into effect." ...... * And the Kazi may lawfully 
entrust the entire :c//4:52t to him who has accepted.” 

“It the í£f says that the most excellent (afzal) of his children 
will be the mutrall/, in that case the wilayét will be for the afzal 
among them. If he proves to be wicked, then the next to him 
should be appointed, and if he abandons his wickedness and adopts 
the ornaments of piety and dignity, and is better qualified than the 
second, the wil@yat will be restored to him. And when both are 
equal in honesty, uprightness, judgment, and excellence, then the 
one best acquainted with the affairs of the wakf will have a superior 

claim, and if one of them is superior in piety and virtue and the 
other in the knowledge of the affairs of the wakf and is not likely 
* deceive, the latter should be preferred.” 

“And if he has consigned the trust to Abdullah until Zaid's 

ig: "arrival, it will be done as he said.” 

— —— the wôkif has consigned the trust to another — — 

— » dies during the lifetime of the dE, the waif will bave 
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“A mutwalli may lawfully consign the trust to anoth 
way of a wasiat to take effect upon his death. But if he x | 
point another for himself during his lifetime and whilst inl 1 —* 
it will not be lawful, unless the trust to him is in a general ma jar 


[alaa sabil-uttaamt 6n. be * — 2s 


wa 
< 9 4 


* According to Aba Yusuf, consignment is not necess ary for 
the validity of a wakf, and therefore in cases of a khan, « :émeter; l 
reservoir, etc.), neither the delivery of seisin nor the alightin go s 
one traveller, nor the burial of one corpse, nor the drinkiigag E on 

Ne, as 


individual which [according to Mohammed] amount to deliver d 


— M 





seisin—is necessary. Simple testimony [as to the formal x declara- 


"uox Zu 


tion of the wakf] is sufficient.” m — = 


“2 


“Ifa man say ‘this land is a moukoofa or sadokat mo — 
myself, this is as lawful as if he had made a condition that dur in 
his lifetime he should himself eat out of it and feed others thet D. 
— it is approved as authority that this wakf is valid.” = 354 

‘A man makes a wakf on the poor and makes a condition di ha at 
he should eat out of it, saying that it will be lawful for me toe y 35 
of it ; this is lawful.” Ec 

* And if he says ‘this land of mine is a — a 
moukoofa in perpetuity for Almighty God that so igi as Iam: i live i 
its produce should be [//t, remain current] for me, and adds 1 ag: M 
more, it will belawful. And when he dies, the wakf will be t — 
DIOC Ee =o 

‘And it he says, * whilst I am alive its produce will be for me 
and after me for E child and childs’ child and their — 
as their nasl exists, it will be for them, and when —— 
exist it will be for the poor’ ; this will be lawful.” Ee 

* And when the wâkif Beatie his maintenance has made 
condition, that his debts should be paid out [of abe or produss) - 
condition will be lawful." | co dSeWEGEREN 

The Ashbüh-wan-Nüàzir! with Hamüw?s Comme — = R 

“ To decide contrary to the conditions of the pers d = am 

to — contrary to the passu of the Tan d 
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- Caleutta Edition, 1260, A. H. The aita MT isa cele 
[see Morley's Dig. Introd. p. cclxxi] by Moulana Zain-t ka bidir 
(commonly known as Ibn-Nujaim) al-Misrial-Hanafi | [.e., of Egypt, 
tothe Hanafi sect]. The commentary is by — ihme — 
l-Hamâwi Eos Somsen ———— in puse Stb 
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fore such decision will not take effect, for the jurists have held un- 
animously that the conditions laid down by the w@k/f are like the 
prescriptions imposed by the Lawgiver[:7-.,the Prophet]." P.146. 
[This is well worthy the consideration of our, Indian Law Courts 
so apt to run away with their own conceptions of law and equity. | 
“In the Zakhira and the work of Ulalw’alji, &c. it is stated thus 
that unless the w@kif has so provided, the Kazi cannot lawfully 


appoint a fardsh for a mosque." e 
* From this it is clear that it is not lawful to introduce in wak/s 
new allowances [not provided for by the :cák77-" J...... 


“If the wâkif has autHorised the mufiallé to appoint servitors in 
a mosque [or any such institution], he may lawfully appoint new 
servants, not otherwise; nor can the Kazi authorise him to do so ;" 
Hamüwi, p. 162. ‘ 

“Ifa man make a wakf on his zurriat [posterity] without giving 
the order of the generations, then all high and low will take equally ;” 
Ashbah, p. 179. = " 

“But if he has made wakf on generations with this condition 
that the prior will take first and thereafter and thereafter, [that is 
in suecession to each other] and does not say anything more, in 
that ease so long as there is any one of the first generation, no 
one of the second will take anything. When a man has made a 
wakf in favour of his children and their children and ther nasl, 
in such a case the child, whose father has died before the wakf, 
will not be included in it, for the :cà47/ has restricted [the wakf] 
to the children of the beneficiaries, so his child who has died be- 
fore could not come under the wakf.” [This is only a question 
of construction and depends on the language used to indicate the 
intention of the :c47f. If the wa@kif had said my children and 
children's children and children's children's children there could 
be no question as the inclusion of the child of a predeceased 
child.] - 

“If a person make a wakf upon his awléd and the awlád of his 
awlüd and his zurriat [posterity] on this condition, that it should 
commence with the first bát»-[ generation] and thereafter and there- 
after, in such a case, I say there is nothing for the second genera- 
tion whilst there is one of thé first. If one of the second genera- 
tion dies, whilst the first generation are in existence, leaving a 
— that child will not participate- with the second generation, 
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when they get the benefit, as he belongs to the third generations 
but he wil get his share, when the tkird gendres Im 
benefit." E 

“If a person make a wakf on his awlâd and the awlud of his - 3 
awlad and his zurriat and nasl, and give no order [in which they - 
should take]. but condition that whenever one of them dies p y 
ing a child, the share of the deceased will go to such child, —ine E 
such a cause, the distribution between a child and child's child will - 
be equal, and accordingly what the deceased was to get will be for — 
his child, and such child will [then] get two shares, one in his 
own right as participating in the wakf ant the other the share of - 


35 s * 


e 


his parent which devolves on him. 
‘If a person make a wakf on the children of his loins, — 
female, and on the male children of his children, and on their ewlâds 
awlad and nasl—in such a case his: male and female children and - 
the male children of his sons and daughters will share equally and |. e 
ie it will be included the children of the daughter of the sons. If : 
he said that the first nasl will be first and thereafter and there 
in such a case the children of his loins, male and female, will take © z 
first ; after them it will be for the children of his sons and not for — 
the children of his — and then for the children of his ‘sou’ ^ 
children in perpetuity.” P. 180. — d 
“If he were to make a wakf on his daughters and on tieir aliii 
and on their awlad’s awlad in such a case, the rule is that — E 
duce will be for his daughters and for their nasl.” 
* [t is not lawful to create a debt over a wakf, but if there a 
a necessity for borrowing for the benefit of the wakf, such a 
its repairs or for buying seed, in that case borrowing is lawful u nd der 
two conditions ; first, that it must be with the sanction of the E Saiz 
and secondly, that it is not possible to meet the necessity by it 
if let for a limited period. So has [bn-Wahban written. — 
to spend on the beneficiaries is not such a necessity | [as 
justify borrowing]. so it is stated in the Kinia.” : e zd 
* It is not necessary for the validity of a — that dh e rs ob 
for which the wakf is being created-should be in t 
time of wakf, therefore if a wakf be made on the childre 
though Zaid has no children [then]; — 1 [ne 
be valid ; edere augue sperme vil 





HANAFI LAW RELATING TO WAKF. 635 


“It is incumbent to — the conditions imposed by the à. 
for the jurists have declared that are like the Nass [prescriptions ] 
of the Lawgiver....2..But [they may be departed — in the fol- 
lowing particulars : 

“(1) If he has conditioned that the Nâzir shall never be re- 
moved, the Kazi has still the power of removing a Nâz:r who is 


unfit. 


*(2) If he has conditioned that the wakf property sheuld not 
be leased beyond a year, but there is nobody willing to take a lease 
for a year, or that there is greater benefit to the beneficiaries from 
a longer lease, the Kazi has the power of contravening the condi- 
tion laid down by the wâk:if but not the JVázzr. 

*(3). If the w@kif has conditioned that the Koran should be 
read oxer his grave, such fixing should be excluded." : 

According to Hamáwi, however, ** most of the learned have held 
it to he clear that the view [expressed in the third head] is — 
founded qn the opinion of Imam Aba Hanifa who considered 
the reading of the Koran near a grave to be abominable ; so 
aceording to him the :/:4/ saying that it should be read over his 
grave would be void. But [on this point, r7z., on the lawfulness 
or otherwise of having the Koran read over the grave], the Fatwa 
is on the opinion of Imám Mohammed according to whom the read- 
ing of the Koran near the grave is not abominable. So it is in 
the Kiula@sa. Therefore the wa@kif’s condition is binding. The 
author's statement that it is void is weak." 

“(4) If the 2a@kif has conditioned that the balance of the wakf 
income should be given to whoever begs at a particular masjid 
every day, no regard should be paid to this condition." Hamawi 
says, “this is according to Kinia, but he [the author] has said 
afterwards that it is preferable to pay a regard to this con- 
dition." 

(5) If the »£;/ has conditioned that the beneficiaries should 
get fixed rations of bread and meat every day, the kyyim 
[mutwalli] may make them cash payments, and in another place 


it is stated that the beneficiaries may — — ee 
im cash." 

— =) If the allowance fixed for the imám is not sufficient, 
— — Sie) ee 
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power unless the imam is learned and me and the pay fixed 
by the wâkif is insufficient. ") 

* (7) Ifthe wâkif has conditioned that the investment shall 
never be altered, if the alteration is beneficial to the wakf, the Kazi 
may authorise its being changed. And he, (the Kazi.) cannot 
dismiss a mutwalli if appointed by the wa@ki7 without misfeasance. 
Nor can he remove a mutwalli upon the mere complaint of the 
beneficiaries (mustahakin) unless they establish misfeasance against 
him. And so in the case of an executor." 

“ If the wakif dismisses a mutiwalli if he made a condition 
[reserving the power of discharging and nominating], such dis- 
missal will be valid by consensus. But if [he did] not [so reserve 
this power], it wil not be valid according to Abü Yusuf. And 
the jurists of Balkh have adopted Abü Yusuf rule." P. 309. 

Hamáwi says that the rule of Abü Yusuf has been held to be 
valid by a large body of people ; and in the Fath-ul- Kadir it E 
stated that it is most approved among the learned. 

** The founder [of a mosque] is primarily entitled to appoint the 
imam and muezzin; and his child and his people [ashirat, tribe, 
class] are better entitled than strangers." - 

* When two persons are appointed by the wåkif to do a work. 
they cannot act singly ; but when the wáåkif has conditioned that 
he and another shall have the power of altering the investment, he 
will have the power of doing so himself, so it is [stated] in Faita 
Kazi Khün." 

* Hisámi has stated in his Wat that the Kázi has the power of 
appointing a mutwalli without any provision [to that effect in the 
wakf], but he cannot appoint [new] servants in a mosque without 
such a condition." 

* It is abominable to give to the fakir of a wakf two hundred — 
dirhems ...... but when the wakf is in favour of [the wüks] — 
indigent kindred so much may be given ; so it is stated in — 
Lkhtiar.” — | 

* When a man makes a wakf of a house on his two M — mi 
their children for ever so long as thoir posterity exists, and they — 
intend residing in it, none of them has a right to do so - et m 
it is evident that when the wi&kif applied the term wakf —— o , 
he devoted the rent of the house to the MC then 
will not be used for their residence." j 
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Sharh-ul- Wikaya.* 
. Tert [of the Wikâyæ.|—“ The meaning of wakf [according 
to Abii Hanifa] is tò tie up a property like an a@riat in the pro- 
prietorship of the wa@kif and to devote its usufrgct [upon mankind |, 
and according to the Disciples [the meaning of wakf is] the tying 
up of the substance of a thing in the ownership of the Almighty. 
“And according to the Disciples a wakf [once made] is — * 


and on this is the Fatwa.” P. 223. 


Comment.—*'* There is difference of opinion with regard to the 
eondition relating to the constitution of a house into a mosque. 
According to Abü Yusuf (may God's mercy &e.), the mere de- 
claration [of the w@kif] that ‘I constitute this into a mosque,’ is 
sufficient, for according to Abü Yusuf consignment is not neces- 
Sary for the validity of a wakf. According to Mohammed, it is 
necessary prayers should be offered in /@maat [assembly]. Accord- 
ing to Aba Hanifa the prayers of one man would be sufficient." 

Tert.—:* And according to Abd Yusuf mere saying ‘I have 
made this ;ca£/" will extinguish the right of property." 

€omment.—** In other words, the mere declaration of the w@kif 
extingujshes the right of property in him and transfers it to the 
Almighty. Accordingly consignment to a mutwalli is not necessary.” 

Teet_—* To fix the produce of the wakf for one's self, and to make 
æ condition that he may change the land of the ;ca£f for another 
land when he likes, are. valid according to Abu Yusuf"...... 

“= According to Aba Yusuf a wakf is valid even though it is not 
expressly destined to an unfailing purpose, and when the purpose 


[named] has become extinct, then it will be spent on the poor." 








m 


' Frequently quoted by the Law Officers of the Sudder Court. 
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" Page 569—70 (TEXT.) 3 
Chapter on matters connected with a wakf in favour of child Iren 


From the Durrar, etc., and fróm tbe JMawühib on wakf in 
— — 


favour of one’s self, his child, his generation, and his descendar s — 
If a person fixes the usutruct for himself during his lifetime : m ad 
thereafter, and tħereafter, it will be lawful according to the seco "E 
(Imám Abü Yusuf); and on this is the Fatwa, &c. E 


COMMENTARY. 
€ Page 570. x 
Chapter on matters connected with a wakf in favour of children. — 


And females are included, because the word walad — 
derived from wil@dat (birth) which is found in them.— Halabi | om 
the Durrar, * If there be no child born of his loins,” means wh m 


the child born of his loins in whose favour the wak7 was made dies 
leaving a child, the latter shall not be entitled to anything of the 
c — — > 


wakf property. In like manner, if, at the time of his ma Es 
wakf, there be a child born of his loins, as well as the child of hi is 
child, and the child born of his loins dies, the wakf — go te 


poor and not to the child of his child. ** To the poor," pee 
person in whose favour the wakf was made was no md urrar. 


2 * 1. 


* It will go exclusively to the child of his son," because > th dc 
of his son shall, in the absence of the child born of h loins k | 
considered as the child born of his loins —Durrar. — I “It is Cor- 


dy 


rect." This is the Zâhir Rawûĝyèt, and it has — adopted | 


ir. Pat << a, 


Hillàl, because the children of daughters belong to the > same t 


as their fathers, and not to those of their mothers ; ; the — 2 


"m 
w a 


ur 


? By Moulána Burhán-ud-din Trabuiasi (of Tripoli), § ih 
— the eh — on the same footing — the — of the 
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~ 


son's child "being just the opposite.—Halabi from the Durrar— 

* And if the words * and, the child of my child" be added ;........" 
According to Alláànmah Nah (may he be immersed in the merey of 
God) it purports that if the word walad (child), which is related 

to, or possessed by, ya ((6 my), the possessive pronoun of the first 
person, be not qualified by the word male, it would mean child 
.born of his loins, the male and the female equally; and if it be so 
qualified it would mean exclusively the male child born of his loins. 

If a man says, ‘I have made a wakf of this land of mine in favour 

of my child,’ the produce would go to the child, male or female, 
born of his loins ; and if*he says, ‘I have made the wakf in favour 

of my male child, the produce would go exclusively to the male 
child born of his loins: and in the absence of the child born of his 
loins, the produce would go to the poor, and not to the child's child. 
This would be the case, if there be child born of his loins at the 
time of his making the wakf, and if, at the time of his making the 
wakf, there be no child born of his loins, but male or female child 

of his son, the produce would go to him exclusively; and no one of 

his posterity, save and except him, shall partake of the produce 
with him: and a daughter's child is not included therein; this is the 
Zühir Rawayet; and according to this Fatwa is given. If he 
says ‘in favour of my child, and the child of my child,’ and does 
not qualify it by the word male, it would include the child born of 

his loins, and the children of his sons and daughters.—<According 

to the correct Rawâyèt. They would partake of the produce, 
neither the child born of his loins having preference to the son's 
children, nor the children of the son, to those of the daughter ; and 

if he so qualifies it, it would include the male children of sons and 
daughters. According to the correct Rawügét.—finis. ** It is 
restricted to the said two," that is to say, to the child and the 
chils child. [But] “if he adds the third generation (and says 

_ *in favour of my child, the child of my child, and the child of the 
-~ child of my child,’ it would include all his descendants"—4( Durrar). 
Dar The produce would then go to his children (descendants) so long 
as his posterity continues, and not to the poor, till any of his 

-children (descendants) be alive, be he of a degree howsoever low. 
|». Because when he made mertion of three generations it indicated 

distance, that is to say, numerousness of degrees. Hence the re- LS 

— removed, and what remains to be taken into consider- E 
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ation is lineage, in the sense of the word, which include 
because. it is found in one who is the next as well as in one w 
the remotest in descent. The case with the second gene 
otherwise, because it is removed by one degreeonly. *B 
event of his using terms — order ." If he says i 
way “‘ nearest, then nearest," or says “in favour of my child, * 
then in favour of the child of my child,” or says, ** zefi t 
after generation, ` it would begin from one mentioned fet b 
the person making the wak7.—Durrar. ** As, for instance, he sa 
first of all, ‘in favour of my children, using the plural f 

: >> It would make the next in descent as -— 
one far removed equal, but not in case of his using terms c 


order ; and this will apply to what follows. 











ZAILYE. 
Takhrij-ul-Hedaya. » 
Book on WARF. 


The first.tradition.—Said the Prophet, peace be on him, to 
Omar when he (Omar) wanted to give in charity his land, called 
Samagh, “consecrate just as it is, so that it may neither be sold, 
nor conveyed by gift, nor inherited." I say this tradition has been 
cited by six Imáms. Bokhari has cited it at the end of the Chapter 
on Evidence, Muslim and Abà Dâûd in the Book on Wills, Tirmizi 
and Ibn-i-Maja in the Book of Ahkâm and Nisái in the Book on 
Wak; and all of them have taken it from Nâfi, who got it from 
the «on of Omar, who said ** Omar got a piece of land in Khaibar, 
whereupon he came to the Prophet, may peace and safety be unto 
him, and said, ‘I have got a piece of land, a better thing than which 
I never got, what is your order to me about it.” The Prophet said, 
‘If you like you may make a wakf of it, as it is, and bestow it in 
benefaction.” Omar thereupon bestowed it in charity on his rela- 
tives, and the poor, and slaves, and in the path of God, and tra- 
vellers, in a way that the land itself might not be sold, nor convey- 
ed by gift, nor inherited, and that there would be no harm if the 
mutwalli applied the produce of the land to meritorious purposes, 
and fed with it his friends who were not well-to-do.—77»;s. Ina 
place in Bokhari it is stated that the Prophet, peace and safety be 
unto uim, said in this way, “ consecrate it as it is, so that it may 
_ neither be sold nor conveyed by gift, but (people) may be fed with 
it,” and that Omar Ibn-ul-Khattáb thereupon dedicated it as direct- 
5k — He (Bokhari) has also stated that it was a date-orchard. Abà 
|  Dáüd has added that Yahya, son of Said, said ** Abdul Hamid, son 
of Abdullah, son of Omar Ibn-ul-Khattab sent to him a copy of 
sd the deed of wakf executed [by Omar]. “In the name of God, the 
~ most merciful. This is what is written by the slave of God, Omar, 
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He then stated (therein) what had passed between hin (ii | 
the Prephet) in the way it has been recited by Náfi, and Eee i 

“If the mutwalli like, he may purchase a «lave with the ] ec 
of (its produce), to look after it." "e — E 

It was in the hand-writing of Muataqab, and was witnessed b | 
Abdullah, son of Arkam. T 

“In the name of God the most merciful, this is what tent e D 
willed by the slave of God, Omar, the Commander of the Faithful — 
lf anything happen to me, the mwutwalli of Samagh and Mee 
which surrounds it, s/z., the mounds, and of the slaves in it, a 
of the one hundred parts in Khaibar, the slaves there; and of th 
one hundred parts in Wadi made waky by Mohammed, peace a | 
satety be on hime shall be Hafsa, during her lifetime, and i — 
her sue h member of her family as may be intelligent. They shall —— 
neither be sold nor purchased. "The "call; shall feed theres — 
his relatives, and beggars, and those who have received no inhe He 
ance. whomsoever he mav choose ; and there will be no harm ift — 
mutwalli should eat out of their produce, or feed others with it, or 
redeem with it slaves.’ "— Finis. | 4 E- 

The word Akala with the long sound of the letter a means ed. —— 


— 
> 


n — 


= = Æ * * — — 
Hakim recites in his book called Mustadrak in the Chapte >r on — 
Fazail trom Wakidi, who said :— 3 * 


“= Omar, son of Hind, recited to me this tradition from 4 Ab- : 
dullah, son of Osman, and he from Arkam, son of Abil 4 A m 
Makhziuni, who said his father recited it to him from Yahy: ee — 
of Osman, and he from Arkam,' and he says it was Tac l c 
to him by Osman, son of Abi’l Arkam, who said, ‘I am t 
a Sabaa-us-salüm, (viz, of a man who embraced Islam in tht 
year from the time Mohammed declared himself a Proph le t. ! 
a house close to Safa. This was the house d welt in by x 
peace and safety be unto him, at the time of — pron 
Islâm, and it was in this house that he asked 
Islam. A large number of people embraced Isl 31 
of whom Omar ibn-ul-Khattib was one, and the hous -— gx 
— called : the house of Islâm.’ Arkam pl De. 
| his child [meaning children], and the deed of | "a kf x 


LAE ae 





T v The usual process by which. the authentic traditions a1 re trace 
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** * In the name of God the most merciful. This relates to how 
Arkam disposed of the wsufruct of his property, which les close to 
Safa, that is to say; he has bestowed it in charity! upon his child 
[children], together with the place where it lies, viz., its environs, 
so that it may neither be sold nor inherited" ” 

. "This was witnessed by Hisham, son of Aas, and by the slave of 
s Hisham, the son of Ads. This house all along continued to be a 
permanent sadakah [wakf |, his descendants tiving in it, letting it 
out on hire, and they alone appropriating its proceeds. And none 
raised any question.” : 
— iis = — =- - * * 

‘Ibrahim of Hari says in his book Gharib-ul-Hadis that he learnt 
from Abüà Bakr, son of Abû Shaibah, he from Hafis, son of Ghyas, 
he from Hishám, son of Urwa, and he from his father, that Zubair, 
son of Awwam, made a wakf of his house in favour of one of his 
daughters who was mardudah. He says mardudah means a woman 
who has been divorced, and fak/d a woman whose husband is dead," 

* = = - = = - 

CU It is stated in the A/7/a/iat of Baihaki, that Abii Bakr Abdul- 
lah, sonf Zubair Humaidi, said :— 

‘Aba Bakr bestowed in charity [meaning wakf on his child | 
[meaning children] his house at Mecca, which (charity) does up to 
this day continue ; and Omar bestowed in charity on his children 
the usufruct of his property, which lies close to Marwa and Saniya ; 
and this (wakf) does up to this day continue ; and Ali bestowed 
in charity on his'children, his land in Egypt, and his property in 
Medina, which does up to this day continue ; and Saad, son of Abi 
Wakkas bestowed in charity on his children ; his houses in Medina 
and in Egypt. which does up to this day continue ; and Osman 
bestowed Rama in charity, which does up to this day continue ; and 
Amr, son of Ads, bestowed on his children in charity Wakat in Tàif. 
as wellas his houses in Mecca and Medina, which does up to this 
day continue. 

> = = = = = = 

The fourth tradition. ........................ The Prophet, peace 
and safety be unto him, used to appropriate (the proceeds of) the 
things bestowed by him in charity. Muzayyif says it (charity) means 


* May also be translated **dedicated it,” 
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WU. qas ecce e... [bn Ali Shaiba writes in his book Mad — 
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in the Ghapter in which he has cited the traditions on the s treng : 
of which he opposes Aba Hanifa, that Ibn Utaibah (Atbah) re 
to him a tradition from Ibn Tats, and he, from his father, who said- - 
Prophet] with regard to the property bestowed in charity by pe 
Prophet of God, may peace and safety be on him, that his ( 
Prophets) family used to appropriate the proceeds thereof lay «fall y | 
and not unlawfully. — Finis. E = 
The nth tradition —The Prophet, peace to be him, — | 
“ The thing with which a man maintains himself is a charity 


* I have been informed by Hajar of Mar [a Companion o m 


-~ 


Jabir, a und Abi Lope have also ost this traditions Asr eg 
the tradition narrated by Miqdâm, Ibn Maja has recited it, 
Chapter on wakf, from Ismail, son of Ayashi, he from Buhair, 
of Saad, he from Khâlid, son of Miqdim, he from Miqdam 
of Maadi Karab, and he from the Prophet, peace and — ty be 
unto him, who said— — EM 

“Of the things earned by a man nothing is better than — 
earns by the labour of his hands. What a man spends for himsel Fed | 
for his family, children and servants is charity on his part. — Finis 

Nisái recites this in his book Ashrat - un - nissa from Bak 
he from Buhair with these words— | a E 

“That with which you feed yourself is a charity on you 
that with which you feed your wife is a charity on your 
with which you feed your children is a charity -ón your pees 
that with which you feed your seryants is a — on you 
part." — Finis. E E 

As regards the tradition narrated by Khudri, Ibn ] Habba 
recited it in the first Chapter of the first part of his Ert E 
from the D/ráj of Abi Samah, that Abu’l Haisam — hi 
the tradition from Abi Said Khudri, and he from t Prop 
may peace and safety be on him, who said :— ‘ie 
something lawfully, and therewith feeds and clothes — hn 
others than him, of the creatures of God ; this is ac 
on his part.’ '— Finis. Hâkim has also recited- 


Mustadrak i HE the — on ZAtunule 3 ge- - $ 
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~ 


Muslim recites in his Sahih in the Chapter on Zakát from Abi 
Zubair, and he from J2bir who said that the Prophet said to a 
man ** Begin with yourself. Give charity to yourself, and if there 

- be anything left, give it to your wife, then tọ your relatives, and 
then so on and so on.” —Fints. The As-A&^5 Sunan [the authors of 
the works on the Prophet’s ordinances] recite from Mughiri, and 
^he from Abt Huraira, that the Messenger of God said **Give 
charity." A man thereupon said, *I have got one Dinar(a gold 
coin)." The Prophet said, * Give it in charity (sadakah) to your- 
self." He said, “ I have got another Dingr.* The Prophet said: 
“Give it in charity (sadakah) to your wife. " He said, ** I have 
got another Dinár. " The Prophet said, ** Give it in charity (sada- 
kah) to«your children." He said, “I have gòt another Dinar.” 
The Prophet said, ** Give that in charity to your servants." , He said, 
“I have got another Dinár." The Prophet said, ** You know better 
how to dispose of it."— 77nis. Ibn Hábán has recited this in his 
Sahih, and Hakim in his Mustadrak, and they have declared the 
authorities on which it is based to be correct. 



















Zakhivat-ul-Fataiwa. 


Page 449. 


Ir is laid down in the Ajnüás of Natiki that if a man 
wakf, and lays down in it with respect te himself — 
during his lifetime, eat out of it, and feed those whom. he I like 
that after him, it weuld go to his child, his child’s child, and tc to his — 
posterity, for ever, so long as it may continue, and that i its — | 
becoming extinct, it would go to the poor; this is valid accor = 
ing to Aba Yusuf, may the mercy of God be on him, and tl ni 
is not a wasiat (disposition by way of a will) in favour of his child, — 
the child eating out of a property belonging to God, the Most 1 Ji gh — s 
Do you not see that when a man makes a wakf in favour of — | 

“children, and their children so long as their posterity may € coup — 
tinue, and gives it afterwards to the poor, it is valid. Now, tl his 
case is just like it. | 
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. Khazánatul Muftiin. 


le one says, “I make a wakf of this land of mine ih favour 
of my child and afterwards in favour of the poor," the income 
thereof would go to his child and his childs child till they be dead, 
and none of them be alive, and even if the third generation be 
torthcoming, the income would go to the poor, and not to the third 
generation. If he says, ** In favour of my chil, my child’s child, 


. and the child of my child's child," making mention of three gene- 


rations, the income would be spent by his descendants for ever, so 
long as his posterity continues, and not by the poor till any of his 
descendants be alive, be he of a degree howsoever low. The resnlt 
of this is, that when the person making the wakf makes mention of 
three generations, the wakf will be in their favour, as welleas in 


favournssf those lower than them, the next and the remotest being 


equal, excepting when he, at the time of making the wakf, says 
" the next shall be the next," or says ** in favour of my child, and 
after them in favour of my child's child," or says, “ generation 
after generation," in which case, it shall begin with him with whom 
the person making the wakf has commenced. 






















SADAKAH OR CHARITY. — — 


Wishkhatt-ul-Masabih— 


“THe Apostle of God said, * Every good act is charity ; a 
verily it is of the number of good acts, tó meet your Mee 
an open countenance, and to pour water from your own bag 
his vessel ? " . o 

From Abt Dhar,—*: The Apostle of God said : * your smili 
your brothers’ face is charity, and your exhorting mankind 
virtuous deeds is alms: and your prohibiting the forbidden, is 2 Des 


— 


ret — 
and your shewing man the road, in the land in which they loso it — 
is charity for you ; and your assisting the blind, is charity for you; 
and your removing stones, thorns and bones, which are incon — 


-* 


venient to man, is alms for you.’ — 
From Aba Huraira and Häshim-bin-FHizam —“ The — * aid | 
* The best of alms is a thing from which is left sufficient for a m man’s 
sustenance and his family ; and begin by bestowing on those s e y you 
have affection for.” 3: 
From Ibn-Masüd—* The Apostle of God said, * When = aM 
man bestows on his family and kindred, for the inténtion of r 
it becomes alms, although he has not given to the poor, but 
family and children.’ ” — — 


ea — 


Aba Huraira—* The Apostle of God said, ‘There is € one Dii 
which you have bestowed in the road of God, and another in fre i free 


E 
"W-— 


ing a slave, and another in alms to the poor, and another] | ziv en 


er^ 
ED 


your family and children ; that is, the greatest Du. in i point 


[^ = 
^, ` ey 
a qc 


reward, which you gave to your family.’ " — 
Thawban, “the Apostle of God said, * The ins exce : Jent. Dina 
which a man bestows, is bhat which he hostoa i upon his owt 


— — — — — T — " Eee p 
! Capt. Mathew's Translation, Vol. I, p. 447 & pp. 153-450. es 
For the eb aad of bes mM see — sce Intr een ii 
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family ; id a Dinar spent upon quadrupeds, in the road of God, 
which is combating for she faith, and a a Dinâr which a marr bestows 
upon his frierfds, inf the road of God.’ 

Umm-Salmah—* I said to the Prophet, is there any good this 
for me of rewards, for my bestowing on the sons of Abü-Salmah ? 
His sons are no otherwise than mine. The Prophet said, * then give 
' to them ; and for you are the rewards.of what you bestow upon 
them.” i 

Zainab, wife of Abdullah - bin - Masüd—* The Apostle ot God 
said, * Give alms, O assemblage of women! although it be your 
ornamenti, " She said. *then I returned from His Highness’ 
presence, when I heard this, towards Abdullah my husband; and 
I said, -* verily thou art a poor man ; and verily the Prophet has 
ordered me to give alms, therefore. go to His Highness and ask 
him, if it is sufficient for me to give to thee and thy children ; and 
if it should be so, I will perform it, and lay out npon you ; and if 
it is not sufficient, I shall expend on others. " Then Abdullah sajd, 
* Do you go and ask ; do not trouble me." . “Then I went to the 
Prophet ; and behold! I saw a woman of the Assistants,’ at the _ 
- Prophe#s door, whose necessity was like mine : that is, that woman 
had also come to ask about this matter; and verily there was 
so much awe and fear in approaching His Highness that no person 
could go to him without his permission. Then Bilal came out 
to us from the Prophet ; and we said to him, * Go to His Highness 
and inform him that there are two women at the door, and they 
ask thee, is it not sufficient for them to bestow on their husbands, 
and on orphans? who are under their protection, but do not in- 
form him who we are ; that is, do not tell him our names.’ Then 
Bilàl went in to the Prophet, and asked him about this matter. 
He said, * who are they ?^ Bilal said, * one of them is of the Assist- 
ants, and the other Zaniab. Then the Prophet said, * which of the 
Zainabs is it ?^» Billal said, * Zainab. wife of Abdullah-bin-Masüd.* 
Then the Prophet said, *it is sufficient for them to give to their 
husbands and the orphans; and for them are two rewards ; one for 
their kindred, and another fr alms.’ " 

_Sulaiman-Bin-Atmir—* The Apostle of God said, * Giving alms 





— ig., Ansar, the people of Medina who assisted the Prophet. 
.* Meaning the motherless children of their husbands. 
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to the poor has the reward of one — but that giver to ki E d 
has two-rewards ; one, the reward of alms + the other the re ard of | 
relationship.' " . 

Aba Huraira md, "á man came to His pups and s 


Ie Tit 


said, ‘I have got another Dinar.” The Prophet said, * expe 
upon your children. The man said, ‘I have got another Di 
He saide ‘expend it upon your relations, your woman, fat er and 
mother. He said, ‘I have got one other Dinar.’ The Prophet sai 

‘expend that upon your servants; The man said eS — 
another Dinar. He said, * a know best the condition 






T diim - 





ý WAKF. 
Bahr-ur-Råik.* ý 

‘ IN law, according to Abi Hanifa, the meaning of wakf is the 
tying-up ofthe substancesof a thing in the ownership of the wâkif 
and the devotion of its usufruct. According to the Disciples it 
means the tying-up of property in the ownership of Almighty 
God and the devotion of its usufruct to purposes of benefit to His 
creatures. In the Fath [ul-Kadir] a further explanation is added, 
rz. that the wâkif may give the usufruct to whomsoever he likes.” 

“And in the Zakhira it is laid down that a consecration in favour 
of the afHuent is kurbat.” : 

“The motive of wakf is to obtain the affection of the living in 
this world, and to appr oach the Lord of Lords (may his name be 
glorified) in the next.’ 

* [ts conditions are the same as in acts of mere bounty, vzz., that 
is, the wa/vf must be sane, must be baligh, it must be operative at 
once and not suspensive.”’...... . 

“There are twenty-six express words by which it may be 
constituted :— + 

(1) This land is a permanent sadakah-moukoofa on the poor or 
on any body, and on this there is no difference. 

(2) This is sadakah-moukoofa; Abü Yusuf, Hillàl. and all other 
are agreed thereon. 

(3) This is kabs and sadakah. 

(4) This is sadakah-muhar rama. Both these are like the second. 

(5) This is moukoofa. According to Abu Hanifa and Aba 
Yusuf this word alone constitutes a wakf and implies its final 
destination for the poor. ...... And Sadr-ush-Shahid has laid 
down that the Fatwa is thereon and- the Mashaikk of Balkh have 


- 





| ^A work of great authority; see Morley's Dig. Introd., p. cclxx, frequently 
quoted in the Sudder Dewanny Adawlut cases; see especially 1 Sel, R., p. 17. 
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given Fatwas according to Abii Yusuf’s rule, and it is | "s — 131 

with us-all to decide according to the rule of Aba Yusuf." i 23 
(6) This is moukoofa on a fakír. e 3e E 
(7) This is mahbogsa. | E — 


(8) This is habs. pe 

If both these expressions in the langua age of the place i 
permanent appropriation, then it is obligatory as if he I lad 
moukoofa or wakf. | — 

(9) If he says ‘this is for a sabil (path), if the customary i 
ing of the word is permanent dedication, it will be so, other 
he will be asked as to his meaning. If hà says he meatit wakf, i 
that case it will be wakf. If he says he meant a —— the n rit 
will be a mere votrve offering. — | 

(10) ‘I have made this for the indigent.’ | E- 

If the customary sense of these words is wakf, it will be wakf 
If not, he will be asked as to his intention, if he says hen * 
wakf, it will be wakf, if he says he meant a sadakah, then. it v | 
a votive offering. 

(11) Miuharrama. 

(12) His mere saying wakf. And this is correct. 
the people of Hijaz! it is universal. It is equivalent. to say 
hubsun moukoofun. 

(13) And it is like saying shortly, moukoofatun. - ie c 

(14) His saying * I have made the fruit of my vine t ees was 
This will be wakf [of the trees] whether there are grap s on t 
trees or not. - a 

(15) His — ‘I have made the usufruct [of this p » * | 
in this way.’ — 

(16) His saying ‘this is moukoofa tor Almighty God,’ it 
valent to saying sadakah-moukoofa. All this is s mad - fally 
the Fath-ul-Kadir. And in the Bazza, it is lai id W 
wakf created by the mere word wakf or moukoofa is vi 
- (17) If he says ‘this is moukoofu on Wajjah-ul- Kha 
pose, or Wajjah-ul-Ihsain, Hed pa it s 
—— the poor. | 

|. (18) If he says * this is sadahah-moukoofe for my ny 
my umra; it will be a — eo. ! = — E S z 
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(19) If he says ‘this is sadakah, it will not be sold,’ it will be a 
yotive offering, but if he add it will not be given in gift, and inherit- 
ance will not apply 40 it ; in that case it will be a wakf for the poor. 

(20) If he says *you buy out of the produce of this house every 
month ten dirhems worth of bread and give it to the needy,’ the 
house will be wakf.” v 
, The rest are unimportant. 

“There is no difference as to the validity of a wakf. The only 
difference is as to when it becomes obligatory and binding. Abt 
Hanifa says it becomes binding on the decree of the Judge, [and 
that] unti then it is revocable. The Disciples hold it becomes 
binding at once, and cannot be sold or given or inherited.......... 
All the jurists have adopted the rule of the Disciples and the 
Fatwa is thereon. And in the Fath-[ul-Kadir| it is laid down 
that it is correct, and on that is the consensus of the universality of 
the Companions of the Prophet.  ............ According to Abii 
Yusuf, a wak is like the emancipation [of a slave] and becomes 
operative and binding by the mere declaration of the wâkif. 
Mohammed says it becomes binding after delivery of seisin tọ the 
mutwalli and separation and mention of perpetuity.” 

“If the person making a wakf reserves the income thereof for 
himself, or appoints himself the mutwalli, it will be valid, that is 
to say, if he lays down this condition at the time of making the 
wakf, the condition will be good. The first, however, is valid 
according to Abû Yusuf, and invalid according to the analogy of 
what Mohammed*’says, because he [ Mohammed |] makes the delivery 
[of the wakf property] to the mutwall/, a condition. It is also 
said that they differ as to the delivery of possession and division 
being necessary conditions for wakf. It is also said that this dif- 

ference is a new point altogether. The difference being in the 
d case where the persons making a wakf makes the condition that 
|. a portion shall be enjoyed by himself during his lifetime, and after 
A. him, by the poor; and in the case where he makes the condition 
that the whole shall be enjoyed by himself during his lifetime, and 
after him, by the poor" — . 
— -* The reason for what Mohamméd says is, that a wakf is valid 
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iè when any one is made ownier of a property in the manner here- 
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inbefore described by me. Hence the condition under whi e 
whole er a part is enjoyed by one [making the wakf | m 
[the wakf | invalid; for it cannot be realised* how one can n ake 
himself the owner. It would be just like a conditional el 2 — 
and the reservation ofa portion of the site of a mosque for o — 
self." 

“Aba Yusuf relies on what has been related — 
Prophet peace and safety be on him, viz., that he used to wre 
of his sadakah, which is understood as sadakahi-moukoefissd 
it is not lawful to eat ont of it, unless there be a condition t 
that effect; hence the above shows’ the walidity of the conditi 
Besides, wakf is the depriving of one's self of the ownership — = 


— 


property), and dedicating it to God, the Most High, in — = 
stated above, with the object of (kurbat) drawing near tg © — 
Hence, if a man reserves a part or the whole for himself, he — — 
for himself a thing belonging to God, and not a thing belonging — 
to himself : and this is lawful. It is just as a man builds a house — 
for the reception of travellers and strangers, or constructs | — 2 
voirs to keep therein water for the use of the travellers, or conver ge 
“a piece of land into a burial-ground, and makes the = bat 
he also should put up, or drink, or be interred there. ã es, & à 
object of [the person making a wakf] is to do a pious aet, 8 
making provision for himself is such. Said the Prophet, p 
be on him, ‘Provision made by a man for himself is a eh — 
It is stated in the Fath-ul-Kadir, ‘ Preference is given ws " a 
Aba Yusuf says. | Sadr-us-Sháhid says, Fatwa"is — | 
ing to what Abû Yusuf says. We also give Fatwa in : 
ance with what Aba Yusuf says, in order to encourage p 
make wakf. The MasAáikh (jurists) of Balkh have also ado - 
the same view; and this is what appears from the Hedaya, bee 
it gives the arguments in its saps and does not refi 
In a case of reservation for one's self, if a man says that tl 
due by him should be paid from the income of it — 
perty] ; and in like manner, if he says that in ue 
dying in debt, his obligation should be, paid off first v | 
of this wakf property, and that the remainder should 
the way of God; in each of these cases the wakf s hall 
In the Book of Wakf by Khassaf, it is stated, ‘if fc 
d this —— m that he ‘would apply the  usufkuet iB 
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property for the maintenance of himself and his children, servants, 
and family, and if the produce thereof comes [into his hands] and 
he sells it, and takes into his custody thé price of the same, and then 
dies before spending it; to whom shall it go, whether to his heirs, 
or to those in whose favour the wakf was made ?~ It is said, * It 
shall go to his heirs, because the usufruct (as conditioned by him) 
.belongéd to him, and he had obtained it. But this does not 
specify the part they each would get, whether one half, or à fourth, 
feiz., the whole of the usufruct which came into his hands would 
be for them jointly ]- And such also shall be the case, if any 
one says,*']f so-and-se, meaning the person making the wakf, 
dies, one part say out of ten parts shall every year be taken out of 
the usufruct of this wakf property, and be spent in the performance 
of the Aajj for his benefit, in doing penance for the oaths broken by 
him, and in such and such acts, naming several things," or if he 
says, ‘So many dirhems shall every year be taken out of this 
property given in charity, for being spent for such and such pur- 
poses, and the remainder in such and such acts as he [the mut- 
walli] considers proper.——Z/nis. It is stated in the Hawi, *'This 
rule of 4Abü Yusuf has been adopted for the Fatwa, in ordei to” 
encourage people to make :cakf and increase benefaction.” From 
this difference of opinion it may also be inferred that if any one 
were to make a wakf in favour of his male and female slaves, it 
would be invalid according to Mohammed and valid according to 
Aba Yusuf, in the same way as the condition for one's own benefit. 
Some have drawn the same inference also from the above as to 
the enjoyment of the usufruct by Wudabbars and Umm-ul- Walads. 
This, however, is weak ; and what /s correct is this, that it (the 
enjoyment of usufruct by .Mwdabbars, ete.,) is lawful, both the 
authorities agreeing in it. Mohammed argues that inasmuch as 
. the} (the Mudabbars and Umm-ul-Walads) shall become free upon 
| . the.death of the man, a wakf in their favour shall be just like a wakf 
im favour of strangers ; and it (freedom) is found in them during - 
^ his lifetime in anticipation of what would be the case after his 
death. What is said in the Jiedaya nantes cpt e 9 Pag: 
ee on —- = point, is weak: | MI 
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Wakf on de- 
scendants, 


out taking the opinion of the Kazi it will be valid. if th he 
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a wakf on himself, and on so-and-so, half of it vell] 
the share of the other, and the share of himself will b 
if he says that it is a wakf for himself and then foe 
or if he says that is a wakf for so-and-so, and then di y 
half will be valid, and the other half will be invalid,” is — — 
for surprise. How did the author come to say this ? It must 
interpolation. You must know that whatever conditi * ai 
has laid down must, be given effect to.” ..... x ES x 
* There is absolutely no difference [as to the val y] | 
man makes the condition that the usufruct shall be pes e i 


-— 


so that when he makes a wakf in favour of his chile d 
both the male and female, but if he restricts to the male, i t ue 


* * * * 


{ 


E 


ws. 
| 
And 


exclude the female ghildren. Ang u 
s : ES UNA, 
he mentions the third generation, nothing of the usufruct wilt” 


= 


, 


spent on the — so long as any of his descendants, Es 


28 in existence." """ wt n m nw — M 


“Tn the Tâtâr-Khânièh it is stated that when a wakf i is in 
of a specified and known class or people whose number is 
of limitation [or ascertainment] if they appoint a mutwe ill 


people of judgment. The ancients say that it is preferable eto] 
the matter before the Kazi, but all modern jurists riti p 
ferable not to do so.........our masters and modern. Mash 
are agreed that it is better such people should — en rom 


mutwalli. 
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Wakfnamah in Doe dem Jaun Beebee v. Abdollah Rarbera (Ful- 
ton's Reports, p. 345.) 

* Praise unto God, the bestower of grace and support, and bless- 
ings on Mohammed, the *chief of the prophets, his descendants 
and companions, who are perfect and united, after which I, the 
declarant, Masummat Goonda Bibee, wife of ethe late Sheikh 
Culloo Khansamah, inhabitant of Mawza Colinga in Dehu Berjee, 
one of the Mahullas of the town of Calcutta, being sound in body 
and mind, competent to perform all legal acts, of my own free will, 
without aversion or compulsion, make the following binding and, 
lawful declaration :— 


a= 


“ Whereas different spots of ryotty land, and land in my own 
occupation purchased by me without the participation of others, as 
appears by the vouchers granted by the vendors that sold the same 
unto me, and property formerly belonging to my hushand, received 
by me ns my marriage portion, all which landed property is duly 
defined by pottahs and bills of sale, and well-known limits, are 
held by me in my own exclusive possession, under my proprie- 
tary right thereto,^free from the participation of others, and old 
rights included therein, or otherwise appertaining thereto, both 
great and small, I hereby grant and dispose of the same, as a pious 


donation to please God, who is above all on the following condi- 


tions :— 
. *1305.— Whereas the aforesaid lands, subject to rent, are situated 
in the town of Calcutta, I will appropriate as much of the produce 


_ thereof as is required by my own use unto the said purpose, after . 


defraying - the revenue and taxes thereof, and the remainder to 


hereditable and charitable purpose, and my several relatives, that 


is, my grandson and grand-daughter and daughter-in-law, and 
daughter's son and daughter’> daughter, who are now receiving _ 


s maintenañce living together, united in meals shall continue to 
receive the same in like manner, and the power cfi paeo 
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or decreasing the number of incumbents according to the ir 

n 
or deerease in the produce will remain with me, — che > re} 
of the mosque, and salary of the Mowuzzir, Khattab, < 
expenses connected therewith, in the seasons of Ramazs mi o 


and the Eed, shall be defrayed from the produce, and the [ T 


T iye 


A 


— 


who is hereafter appointed muticall;, will enjoy the same - 30% 
as I myself possess. : Ex. 

*2nd.—I wiH continue muérwalle as long as I live, : an 
decease my = son Abdollah, son of — 


one from among my relations who is a most 8C end po 
integrity. temperance, intelligence, and respectability and aj 
most deserving.. | 
"Srd.—After my decease, neither my heirs or the. 
will have the smallest right to sell or give away or ransfe 
above-mentioned lands in any manner whatsoever. PE E J 
expended in hereditable, charitable, and benevolent pur rposes, $ 
be disbursed under my own control and direction. 
“These few words are, therefore, written by way of a 
of a pious donation, to serve as a binding and decisive d 
when oecasion requires. [A specification of the lands 
in the above pious donation then followed. } | 
c ae on Thursday, the last of the month of Mar T 
year 1532 of the Christian era, corresponding ard 
the — of Phalgoon, of the year 1283, Bengal sre orre 
ing with the 27th of the month of Ramzan Mob . y 
1247, of the Hegira.” 
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Fath-ul-Kadir. 
b ( Printed Ed. p- 858.) , = 


* And when any one of the recipients of the benefaction ' dies, 
and the wåk:f has made no mention what would become of his 
share upon his decease, in that case the usufruct will be divided 
among his surviving children every year, and will be given both 
to the affluent and the indigent of them, unless he [the à] 
` has provided that the wakf is for the needy [of hischtiddrenj] . . 

- © « . . it must be known [lit. know] that when he 
[the wakif | mentions [in the wgf] his children and kindred, [in 
other words, when the wakf is on them,] the wakf is valid for 
the affluent and indigent among them, unless he has specified that 
it is for the needy [of them alone] as I have already stated. But 
if it [the wakf] is for others than they [7/z., if it is for strangers] 
in such a case the Shams-ul-Aimma [Sarakhsi] has stated that if 
he [the wa@kif | has specified its application for purposes of neces- 
sity, it is xalid whether the persons in whose favour it is made 
are limited or unlimited in number, for the object of a wakf 
is to obtain the approval, of God, and when its application is 
provided for, both the affluent and indigent are equal in it. If 
no purpose is specified and the wakf is for a limited body of 
people, it is valid in respect of them; but not, if they are un- 
limited in number, unless the :w4£7/ has used some expression 
which ordinarily or customarily or in fact implies need, e.g., if the 
wakf is for orphans generally it is valid, and its benefit shall be 
applied to the poor among them and not to the affluent.” Al this, 
viz., what the Shams-ul-Aimma says is applicable to a wakf in 
favour of strangers, and not to a wakf in favour of children and 


kindred. 
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TZ ahtàáw:. 


e 


e Page 528. * E E. 
Tert of the Durr-ul- Mukhtür.—*: Acootdiig to both [M 

med and Abü Yusut,] it [wakf ] means the detention of a hin nra s 
the ownership of Almighty God, and tlie application of the v 
fruct thereof for whomsoever he [the person making the wakf ] lik 
though that person may be rich. Consequently the wakf would Ww 
binding, he^[the person making the wakf] not being com peter 
to annul it, and it [the wakf] not being heritable. And on iis es 
the Fatwa; Ibn Kamal and Ibn Shahnah. Its object is t ig 
make one’s self beloved in this world. and to obtain in the next ihi = 


No 





























reward [cf God ], that is to say, if it is made by a person possess ng = 


as 
the capacity to form an intention [nzat], because it (making a w rab) — 


~~ 


is mubáh [lawful], inasmuch as it is valid even if made by 3 -— 
infidel, and sometimes it is »ijib [obligatory] on account of a row." 
Comment of Tahtawi:—‘* The author has added the words ‘lau j Ps 
jumlati* (if im any sense or at any time) admitting for, accep ing — 
what is said in the fFath-ul-Kadir. Ibn Kamal has adopted tl 
same opinion. The FutA-ul- Kadfr says *or spending the usufr ruc š 
thereof for whomsoever he likes,’ for the reason thata: akf i 
valid even if made in favour of the rich, without any inte 
kurbat [an approach to God]. Such wakf, although its ; 
purpose must be for kurbat and permanency, will be a an e — 
before the rich are cut off and even if there be no mention c of a 
ing alms to the poor, just in the same way as a «wakf for the poor 
and for defraying the expenses of a mosque.” This addition 1 ma kes 


the definition comprehensive. The inference to be drawn t frc mà } 
[above] statement is that the object of making a wakf is doi in 
benefaction in any sense or at any time. This also appes p | 


what is said in the Muhtt, where it is stated that if s — 
made exclusively restricted to the rich it will not be valid, a the 
is no kurbat, the case being quite different when iti is last o! 


— 


ad 





—— 


destined for the poor, for there is kurbat on the whole. E icd 


| 


Page 529. 


Tert.—'* Aba Yusuf considers the word [AL ofa, 
sufficient. Shahid says * I also give Fatwa in accordance | 
ione seg ilm TE x Comme ent — SEE 
PME 


dE te 
— 


~ 


^ . V 
x I» RUNE T | qt ce El — — 
z . E f u-—— E " - » E * 


Uis p Ae ee ** T E F e à : 
— "€ a T mU mt St E Jio utr ids ique. 


661 





says the word |* Moukoofa’}. He [Aba Yusuf] says when a wakf 
is constituted by this word [alone], it is for the poor, and wher. 
it conveys a particular mode of application, výz., a dedicatiom for 
the poor, it necessarily becomes pérmanent, beeause the poor can 
never be extinct, Bahr-ur-Raik. He says: * Sadr-us-Sháhid says, 
an I also give Fatwa in accordance with the same." And the 
Mashüikhs [Jurists] of Balkh have also given Fatwa in accordance 
with ite Fatwa is given according to Abü Yusuf, whorsays £ wakf 
shall be valid by the use of this word alone, though no mention be 
made of permanency or of the object in whose favour it is made. 


Page 551. 


Tezt.—*'*There are three kinds of wakf, (1) in favour of the 
poor, (2)"in favour of the rich and then in favour of the poor, and 
(3) in favour of both equally, such as houses for strangers to 
put up in, houses for reception of travellers and strangers, burial 
grounds, reservoirs of drinking water for the use of travellers, 
bridges, and things like them, such as mosques, water-mills, and 
basins, inasmuch as every one is in need of them." Comment.—He 
[the author] says ** or in favour of the rich and then in favour of 
the poor." But a wakf constituted solely and exclusively for the rich 
is invalid, because surbat [seeking for nearness to God] is required 
in inception; and there can be no kurbat unless there is bene- 
faction. This is what is given in the Bahr-ur-Rà;k from Tartus?. 
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. ; GENERAL 


- 


adriat, 3A «t seq., 93. 

difference between — and gift, ih, 
a kind of bailment, 612. 
definitions of, 615. 
conditions, essential to, 
its legal effect, 616. 
bailee liable, when, i. 


ACCEPTANCE— 
of gifts, se» Gifts. 


ib. 


ACKNOWLEDGMENT - 
—— see Wakf of a debt, 
e ^ 


1909. ss. 4—7, 412. 


of 1872, ss. 14, 15 and 16, 
note. 


of 1375, s. 3, 41. 
1881 (Probate Act), 543. 
TV of 1882, a. 539, 444, 116. 


—— IV of 1882 T NN of Pro- 


perty Act), 


ADMINISTRATOR -— 
Executor. 


j 


: ! | as those - his - E aum when | 
ge pa — depends — what, 41. 
E E — ho^ r e Mahom 

at Mies, — lunatics and persons »on 








ge^ 


note 3, 142, 


| powers of — to execute a hiba, same | 


INDEX. 


. ALIENATION — 

of wakf property illegal, as a gene- 
ral rule, 383 ef seq. 

a DOE ERES cannot be alienat- 
ed, 386. 

lands in which there are tomba 
cannot be sold in execution of a 
decree, ib.” 

a heritable estate burdened with a 
trust may be alienated subject to 
the trust, 384. 

when the purchaser of wakf pro- 
perty is entitled to remove erec- 
tions or to compensation after the 
sale has been set aside, : 

private — of wakf lands, illegal, 355. 

wakf lands cannot be transferred 

l by sale or gift, i5. 

wakf lands cannot be mortgaged, 

373, 353, 385, 386, 630. 
when mg. ag mutwalli pledge wakf” 
lands, 373, 336 
a house appropriated for the resi- 
dence of certain persons cannot be 
partitioned, 375. 


| ALLOTMENT-— 


Of the share of a legatee by the exe- 
cutor, 561, 562. 


| AL-HUMRA-— 


a grant to à person and *''his suc- 
cessor ” conveys a life-estate or — 


only, 109. 
determined by the death of the 
grantor, 11 
determined by ae death of the 
donee, when, 
See —— 


ANNUITY— 
| bequest of an, 539 ef seq. 


APPROPRIATION — 

See Wakf. 

AQUEDUCTS— > 
È Sea Cisterns. 


ASNA ASHARTAS OR ITA AMEAS, 12 ie 
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TTS | GENERALE, 
. RATELMENT 
Ge@eition CTS ender Mabommeian 


law I 
four kim of. A. 2 
See dee and Dyer. 


— EMT = 

etn itren ef 459. 44 Ss. 
comstiteution of. Ga 43D S27, 542. 
conditieral or contingent, œ. 
tte hegal eect. XXX 


— — —  - 


what words do amd do not consti. | 


tute. XT. 
- Safe: doctrine, 582. 
amhigeees, Rew determined ander 
the Shih Law. 5R 
* heuAtee may reject part, and ac 
Cept the remainder of a —, XXX 
rete withont acceptance express or 
impii by the leeatee according 
te all the schools, XR. 


period within which acceptance 
of must be made, anafi 


dectrine, XXX. 
Shieh Law), SE 
— (Sbafer Doctrines} S87. 
what are lawfel objects for, SI, 43, 
CE of ae... 58. 
what may be the «nbject of —Sháfei 
Dectrimes, S33 of see... SY. 
— —— - immovable 
€ ewer which the right of property 
may be exercised or which may be 
or exehanged, or a frac- 
Riemal share thereof, or the nsu- 
* fruct of a thing may be the sub 
ject of —. SIS. 


— — 


— — — 







































withont the consent of the, be 
(Hanafi Law), ih. — 


_in X. one's ashar Hana 
Law}, * cr . 2 M 
to one": kindred (Hanafi Law), - — = 


w.. q 3 
to one's kindred (Shiah I M Rash 5 
to the nearest of kin (Hanan taus 


=. 
in favour of one’s 


494. of sey. 
ditto (Shafei Law), 584. 
in favour of the relatives 


—— 
tao a 
- 23 








n NN 
= — ay 


E Mes v 


X m tt 
ditto (Hanafi Taw) ww 
ditto (Shafei La * PR 
to an unborn 
to all the 


P 
hon 
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GENERAL 


BEQUEST to ‘ontinuerd.> 


or the children of one’s herir, law- 
ful, 4S4, 491. 

to the children farldd) oF the race 
of a particular person (Hanafi 

ee 2a Law!, 4195. 

for the payment of debts, 4SS, 4, 

for the emancipation of slaves, law- 
ful, 488, 490. 582. 

in favour of soldiers and “the un- 
bappy," 491, 495. 

effect of acknowledgement in death- 
illness, nof» 516. 

hy a person in 
ef seq. 

under the (Hanafi Law), 463, 464. 

(Shiah Law), 495, 466. 

(Shafe1 Law), 583. 


death-illness, 463 


in favour of a strange woman Oy a | 


sick person who subsequenti 
marries herand then dies (Hanafi 
Law), 468, 516 note. 

by a father in death-illmess to a son 
who at the time was a non-Mos- 
lem (Hanafi Law), iò. 

to 4 son, who is a slave, by his 
father in death.illness (Hanafi 
Law), 469. 


the death of the legatee in the life- 


time of the testator does not cause 
a lapse (Shiah Law), 501. 
oes cause a lapse (Hanafi Law), 
501, 503. 
to an alien infidel invalid accord- 
ing to all the schools, 451. 
an alien who is not a mustimin, 
o 
by an alien who is mustâmin, to a 
Moslem or a Zimmi, ib. 
to an apostate invalid, 455. 
to a non-Moslem not an alien, law- 
ful, 484 ef seq. 
toa non-Moslem, whether an alien 
or not, invalid according to the 
Shafei Law, 484. ‘ 
to a slayer, 475, 476, 477. 
to a slave ota, mead 580. 
by a slave, 461, 579. 
by an insane person, 462, 463. 
ox € €: by way of mushia (Shiah 
— — “or more persons in excess 
of the third, distribution of, 496 
et seq. 
in an indefinite form, 497. 
of the share of the testator’s son or 
? daughter, 499 at seq. 
of the third to A and Z, and A is 







dead at pertum of the—501, 502 
note. 
a ——— heir and a stranger, 
to two jointly, one of whom 
becomes ualified by the failure 
ee ihe con (Hanafi Law), 


. in favour of existing linet: or — 
and one o em ceases to 
st at the time of the wasiat 






— — — — — 


That? of BBE neo rty to 
+, S04. | 


INDEX. 6625 
DEQU ES? —( Continued.) á 
by a husband of alb his pro y to 
a stranger, where the widow zr 
,.not consent, 53. " 


of a third to the sons of a parti- 

. cular person, 505. 

of a third to one’s — uale, 
and to em and miskins (Hanafi 
Law, 

to a eed and his heir (Hanafi 
Law), 52060. 

of things of different qualities, one 
of which is lost (Hanafi Law), i 

an increase to the subject of a— 
in the lifetimg of the testator 
forms part of the testator's as- 
sets; but an increase after 
death and partition or distribu- 
tion of assets ME ud to the lega- 
tee (Hanafi Law), 

a e prm erossa ta the subject 

of —i Hanafi Law), 505. 

assent of heirs to—(Shiah Law), 
MH. 

specific — (Shiah Law), 508. 

AGE un to each — (Shiah 


in terms applicable toseveral things, 
the heirs have the right of selec- 
tion (Shiah Law), 509. 

of the services of a slave or of any- 
thing of a usufructnary nature 
(Shiah Law), 508, 

of the „portion of an heir (Shiah 
Law), 509, 510. 

to the poor of property, situated in 
different places (Shiah Law), 510.» 

of à mansion which falls down 
(Shmh Law), 511. 

of a fixed sum m A and the poor 

; pagers e Law), wy 

or religious Aem a Chris- 
tian (Hanafi Law), 512, 513, 514. 

by a Jew (Hanafi Law), ib. 

by Zimmis E — kinds (Hanafi 
Law), w). 515, 5 

by a Zimmi in —— of the third in 
favour of á strange, or bo inva- 
lid (Hanafi Law), 513, 5 

of propert 2 a —— or 
Zimmi valid 
(Hanafi Ea 513, 515. 

of specific sum of money and the 
testator leav actual property 
and outstanding debts, 52. 

when two legacies are given to the 
same — (Mahki and Hanafi 
Laws), ib. 

in general and special terms, 521. 

of a son's share to a grand-child, 


for the performance of —— 
daties, 


and pious pu 
works, how pie Tato eifect 
(Hanafi Law), 523. 
for the ormance of 
duties some of which were wher 


tory on the and others 
discretionary, how — 
er elise CERE | 


for a pi 
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‘SEQ U EST i Conciudert.) 

effect of an wsufructuary —, X. 

an  usufructuary — may be for 
limited period or in perpetuity, i^. 

an usufructuary — for an indefinite 
period is regarded in perpetuity, i5. 

if the subject of the— 
the third of the tesfator's estate, 
the usufruct will be given to the 
legatee, sb, 

if the subject of the — does not 
fall within the third, the lezatee 
will get the benefit of the 
tion covered by the third, 535. 

when .the legatee dies before the 
expiration of the term of the— 
it reverts to the heirs, i5. 

of _the service or produce of a slave, 
SSS, 535. 

of the usnfruct ofa slave (Shafei 
Law), 555. 

of the occupancy or produce of a 


house, 534, 555, 535. 

of the — of a «arden or land, 
537. 

of the service of a slave, the pro- 


duce mr occupancy of a house or | CHRISTIAN— 


garden (Shiah Law), 541. 

of principal and accessory to differ- 
ent persons, o 

of an annuity, 9 e4f seg. 

revocation of—may be made at any 
time, 529. 





express or implied, 

foer modes of revocation, 529 ef seq. 

how made (Shiah Law), 531. 

—(Shafei Law), 58. 

a mere change in, does not amount 
to a revocation (Hanafi Law), 530. 

when a subsequent — of the same 
thing is a revocation of the first 
(Hanafi Law), ib. 

something to another person makes 
the second legatee a partner with 
the first (Hanafi Law), ib. 

pledging the subject of a—not 
necessarily a revocation of it 
{Hanafi law), 531. 

of a mansion or land, what is, and 
what is not a revocation of it 
(Hanafi Law), ib. 

revoked by the sale and gift of 
the subject Df (Mâliki and Shafei 
Laws), 531, 585. 





CALIPHATE— 


caase of its downfall, 13, 14. 


CARAV ANSERAI— 


dedication of, how made, 315. 
in the use of a—no distinction be- 
tween the rich and poor, 316. 


Y— 
dedication of, how made, 315. 
"when a body buried in the gronna 
may be lawfully exhumed, 
abates from land converted 
into, 317. 


a grave dug by a may be 


person 
by another when 
— —— available space 


e 


por- | 


GENERAL 


a! 


falls within | 


— — 


INDEX. E 


CEMETERY —(¢ 'oneluded.) 
land converted into a—may be "TG 
when overflown by water and un- 


fit for the burial of the dead, SET E 


land for a -— may be sold, when, | 
317, 322. 


cannot be alienated or portioned - 


317. 
CESTUI QUI TRUST— 


may not of his own motion 
the nature of the endo 





t, 




















cannot hypothecate wakf — 


did. 
cannot grant a lease for a long 
period (Maliki Law), £3. 
not entitled to partition, 276, 630. 
the poor are the ultimate 
ries of a wakf, M ar no others 
have been specified, 169, 325. 


CHOSE IN ACTION — 
LS be the subject of gift, 66, 9, 
assignment of. not invalid under 

Shiah Law, 90, 91. 


e 


may will his house for religious pur- 
poses, 512, 513. 


! CISTERNS— 


dedication of—and wells how made, 


315. 

in the use of—no distinetion be- 
tween the rich and poor, 316. 

the wakf on a reservoir in ruins 
and not needed ma ma PE spent on 
another reservoir, 

the materials of a well or —— 
may be used for building another, 


when, ib. 


|"COMMODATUM- — 


—— —— — — — — — — 


See Adriat. 


CONSIDERATION— 
See Braz. 


CONTRACT— 
requisites for “a valid — 41 Lu 


seq. 

of minors, 11. 

of idiots and lanatics, 42. 

of a person drunk at 
entering into the — will 
aside, 43. 

obtained by fraud or NEA 


the time cud 

















UO S 


E. 































ua 


contrivance from a person an r E 
the influence of Bqudm seta: de, . 







when, 


made under duress — — 
ance valid if subseque 


— sla dec 
causes of inhi zition O, | 
to the Heddya, 12. 

voidable, if obtai 
ikrah, 45. 





GENERAL INDEX. 


t 
CONSTRUCTION — 
rules as to the interpretatio 
ducem and devises (Hàna 


= 


of be- 


COMPULSION OR 7KRAH — 
doctrine of, 45 ef seq. 


> 


CREDITOR— 
gifts in fraud of, void, 48, 49, nota. 


Law) | 


l 
i 
l 
i 


may recover debts from the heirs | 


after partition, 572. 


whether discharge by 2—.must be | 


" —— by his debtor, 91, 92, 133, 


rights of, as regards wakfs by deb- 
tors, 164 ef seq. 


«^ 


= E 
CY PRES DOCTRINE— 
applicable to wakf, 325. 
ditto, wakfs for agood or charit- 
able purpose or for an object of 
general ultility which has failed, 


404, 405. 


DEBT— 
acknowledgment of—prevents the 
reduction of legacies to the dis- 
posable third, 511. 
—— by a sick person in favour of 
—— woman, 468, 459, note 
= . 
by a sick person in favour of 
his son, 468, note 516. 
— —of—due to a non-Moslem son, 





of—due to his son who is 
slave, 469. 

in death-illness 
amount being unknown, i». 





a 








of a—,the | 


difference between it and a zra- | 


tuitous disposition in death-illness | 


or contemplation of death, 467. 
payment of—by executors, 572 


seq. 
gift of a—toadebtor valid (Hanafi 
Law), 58, 67, 133 


at | 


——(Shiah’ Law), 58, 66, 90, 91, 145 | 


sase, 
acceptance, 91, 92, 133, 135, 145. 

— to the debtor entitles him to 
recove- from his creditor any mt 
pledged for it, 135. 

to a person other than the debt- 
or, valid when, i5. 

——invalid (Shafei Law), 150. 

— —to the principal debtor, its affect 
c him and his surety, 92, 


gift of—to the surety, incomplete 
without acceptance, ib. 

—irrevocable when once the debt- 
or has consented to the discharge, 


~~ 
ift of—or release from a—cannot 
be subject to the option of a sti- 
- pulation, 132. 
contingent gift of—to a debtor, 135. 


4 





" 


3 share be given 
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DEBT—(Concluded.) . * 
gift of—upon a condition which is 
immediately fulfilled, valid, 135. 
'"üower-debt, see Dower. : 


DEATH-ILLNESS— 


death-illness (marz-ul-mout). 

2.dehnition of, 53, 56. 

—— — applicable not only to diseases 
which actually cause death, but 
also to those which are likely to 
result in death and cause an ap- 
prehension of death (Hanafi Law), 


——— (Shafei Law?$, 580. > 

a malady of long continuance is an 
illness which has lasted for a year 
and there is no immediate appre- 
hension of death, ib. 

gift by a person in—invalid (Maliki 
Law), 51. 

, valid as to the whole, if posses- 
sion is given to the donee in the 
lifetime Sf the donor ; but subject 
to the rules governing testament- 
ary dispositions if the donor dies 
without  delive of possession 
(Shiah Law), 51. 33. 

valid, as toa third (Hanafi Law), 53. 

gift by a person suffering from a 
malady of long continuance, pro- 
vided he be of sound mind and 
there be no im.. iate apprehen- 
sion*of death, is valid, 56. 

, if donee be an heir, not valid 
without the consent of tHe other 
heirs, 57. - 

gift in lieu of dower-debt by a 
woman in—541, 57. 

capacity of a person in—to make a 
will, 463 e£ seq. 

24 person in—cannot di se by will 
—— than a third (Shafei w), 


effect of a bequest made in a— 
466, 583 


wakf in—valid to a third without 
the consent of the heirs (Shiah 
Law), 396. 

acknowledgment of debts in favour 
of a strange woman, note 516. 

— — of a son, ib. 

gifts in—see Gifts. 











DISPOSITION — 
of property, by a Mahommedan, 
qun by hommedan Law, 


of property, two kinds of, 34. 
of property by way of cift, see Gift. 
testimentary power of, see Will. 
difference between—of roperty 
infer vivos and bequests, 557. 
made in death-illuess; see- Gifts, 
— —— although a larger 
piros, le * ough a 
i thereby to one heir 
than to another, 39. 
conditions necessary for the vali- 
dity of any, 41 ef seq. 
<a property by æ minor, 41. ~ 
of property 2 person fon compos 
mentis, 42 et seq. . 
of property by a slave, 45. 


——— 

















- n 
but 


DISTRIBU TION— 

according to Faródiz-ullah, 301. 

of the income of a wakf when ner 

stirpes, 272. 

when per capita, 273. 
of produce when the propor- 
tions in which males &nd females 
are to take are not mentiohed, 269. 


DONEE- 
See Gifts. 








DONOR— 
See Gifts c 


DOWER-— 
gift of. by the mother to her infant 
child, valid, 137. 
obtained by a husband by force 
or fraud, invalid, i 
in exchange 
else, $5. 
by a woman in abour to her 
husband invalid if the woman dies 
during the mifus, 5 
gift in lieu of dower-debt in death- 
illmess not verned by the Ma- 
i hommedan w relating to gifts, 
57. 
gift of —by a woman to her deceased 
.husband's estate, valid, 135. 
— —on certain conditions which are 
not fulfilled, void, i^ : 
in death-illness, i5. 


DRUNKENNESS-— 
invalidates a gift or contract, when, 
43, 44. 





for 





somethinz 








ENDOW MENT— 
See Waky. 


EMANCIPATION-- 
a slave may be emancipated by a 
mustimin while living, 512. 


ESCHEAT.— 
none to the Bait-ul-mâl or public 
— ury, according to the Shiahs, 
to the spiritual Imam, id. 
to the spiritua Imám's representa- 
tive, the Mujtahid, i>. 


ogc ot au 
limited recognized by the 
Shiah aT 109, 111, 149 et seq. 
—— (Maliki Law), 432. 
hubs, 109. 


estate for life or al-umra, ib. 
ht of habitation or as-sukna, ib. 
ent of the usufruct for a 
ced period or ar-rukba, ib. 
life estates take affect as a mo 


Bc cA 


TRE d life-estates are valid, T. 


E v Y n 
= Wy x mu E i : " * 
— aur 4 > . >. 
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EXECUT 


INDRK. 


















a grant to A and his children ge 
rally cv to his children * 
tion after generation, line 
ees conveys a fee s 

a grant to Aand “his — 
under the Shiah tar pamen Qn | — 
a life estate to A, 141. . 

a grant to A for life valid. | 

rant to A for life with remai — | 

er to — in —— hiah — — 
"Law),-1 NA. 

See Gifts. 


EVIDENCE-— = 
when there is a dispute as 


delivery of a gift burden d» 
is npon which party (und 
Shiah Law), 143. 


admissible to explain the mee 
of words in a wakf, 338 359, 304. 
of reputation may establish at 


—— 


377 et seq. ; Ed E 4 


two kinds of, may — 
at time of “the Byles gift o 













subsequent to it, 127. - ca E 
(subsequent to the gift) its sondi- z 
tions, ib e x 


nature of, ib. 
stipulated for in the gift, cot 


125. 
for a gift bars revocation, i 
— be revoked by the don 


` illustrations of, 129. eios 
"198. be revokcd by the donee wh en, | 








Benaitian of, — 
efinition o 5 . 
also the personal representat 
the testator, ib. 
three kinds of, i5. 
difference in the -/ 
—nnder the English. 3 * an 
that of an—under 4 
Law, DAS note. £ 
— — of, on 








' 8 * 
>- m —— ea 
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EXECUTOR —(Continued.) 


when none appointed who may ad- 
minister, 572, 577. 

wasi or guardian may ba appointed 
for every person over whom the 
patria potestas ó* the Mahomme- 
dan Law can be exercised, 576. 

may beappointed, when the father 
is wasting the estate of his infant 
child, 558. 

wasi in the lifetime of the grand- 
father (Hanafi Law), 575. 


INDEX. 
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! EX ECUTOR— Continued.) 


— — — — 


may not be appointed in the life- | 


time of the 
Law), ib. 

alave of another cannot be, with- 
out the consent of his master, 545. 

an alien infidel cannot be, 545. 

but a Zimmi or non-Moslen fellow- 
subject may be appointed, iA 

a minot cannot be appo?nted —, but 
if appointed, he should be re- 
moved by the Judge, 544. : 

"when one of the executors is a 
minor, the adult — may alone act 
until the minor attains puberty, 


45. 
for special purposes (Hanafi Law), 
516. 


cannot appoint by will an — to the 
original testator (Sbàfei Law), 


one of two executors may not act 


alone, exceptin under special 
circumstances (Hanafi Law), 551 
et seq, 559, note. 


(Shiah Law), 554. 

a j»ay not act, alone when both 
LM been appointed by the Kazi, 

may act alone when his co-exe- 

—— is absent in a distant town, 

may not act alone (Shafei Law), 














when one of two executors dies, 
appointing his co-executor his own 
—,the latter can act singly, 555. 

the—of an-—,*the—and representa- 
tive of the original testator 
(Hanafi Law), 555. 

,(Shiah Law), 557. 

a derivative —, powers of, (Hanafi 
Law), 555, 576. 

, (Shiah Law), 557, 577. 

on the death of one of two exe- 
cutors the Kazi must appoint 
another in his place, 560. 

the powers of executors appointed 
—* — terms or jointly (Shiah 

wi), 
ES aco purposes (Hanafi4Law), 


effect of the ratification of an — by 
his co-executor, 552. 

effect of a direction that the—should 
consult another, 557. * 

when an — may entrust the testator’s 
estate to his own — (Shiah Law), 


ers of, when absolute, 561. - 
dT m all the heirs are minors, 
we 2 








grandfather (Shiah | 


— —— eee 


EFE —ñw cR — — — — — — — c — 
————— — — — — 


ES Pe — — 


powers when some of the heirs are 
adalts and absent, 561. 

the powers of, to pledge the. pro- 

° rty of an infant, 566. oi 

powers of, when appointed by the 
mother or other relative, 562, 573. 

partitiog by, among heirs and lega- 
tees, 561. 

among heirs when they are all 
minors, unlawful, 562. 

sale by, of testator’s property law- 
ful, when, 563 ef seq. 

of orphan's property to himself 

or his own to the orphan invalid, 

564, 565 noi. a » 

when there are no debts or 

legacies, 563 ef seq. 

when there are debts and lega- 

















cies, 570. 
for yment of debts when 
lawfnl, 575. 


may allow customary credit on a 
sale of goods, 569. 

cannot trade on his own account 
with the goods of an infant, 568. 

— out infant's property, when, 
24 4. > 


—— not mortgage without the leave 
of the Kazi, i5. 

—— sell or pledge chattels for the 
maintenance of infants, ib. 

payment of debts by, 574 ef seq. 

must not spend at the testator’s 
funeral more than is customary, 


cannot enter into a confract of 
marriage on behalf of a miné@r 
(Shafei Law), 587. 

——— borrow from funds in his 
hands belonging to an infant, 571. 

——— take anything beyond his fixed 
allowance, zb. 

bind the testator's estate by the 
acknowledgment of a debt or the 
right to a share in it, ib. 

can repay himself any expense in- 
curred on behalf of the infant or 
estate, 574. 

liable for a debt contracted on be- 
half of a minor without necessity, 








for payment of debts without 
sufficient progf and a Judges 
order, 574. 

for loss when property is deli- 
vered to an infant and lost, 569. 
for loss arising out of a sale or 
purchase on behalf of an infant, 








— for loss or destruction of the 
testator's property, when (Shiah 
Law, 575. < 

a gratuitous, cannot be compelled 
to administer the estate of the 
testator, 571. : 

also trustee or mutwalli of a wakf, 
when, 

guardian of an infant, when, 572. 

— Bsa baste as when, ib. 

the Kazi may appoint an adminis- 
—— when the executor is absent, 


(i0 G 


EXECUTOR—\( Concluded.) 
what class of executors may be re- 
moved by the Judge, 548. 
a Zimmi, may be removed, 545. 





an — unfit, or incapable of,tó dis- | 


charge his duties should be re- 

mov ed, 545, 516. 

insane or dishonest, should be 
removed, 555. 

may be removed, without his know- 
ledge or consent, 551. 

must be removed for notorious bad 
conduct (Shafei Law), 587. 

a minor may be removed by the 
Kazi, 544. 

differefzce between the acts of a 
minor -— and those of a non-Mos- 
lem or slave —, 547. 


FEE-SIMPLE— 
what words will create an estate 
in, 110, 111. 


FIDUCIARY RELATIONSHIP— 
the doctrines of the-English Courts 
of Equity applicable to cases of, 47. 


FPOSTERAGE— = 





relationship arising out of, no bar | 


to the revocation of the gift, 122. 


GIFT (or Ziba)— 
its object in NM'romiedá Law, 39. 
definition of, 34, 40. 
in the Transfer of Property 
— note, 3A. 
- (Hanafi Law), 40. 
— (Maliki Law), ib. 
— — (Shiah Law), ib. 
—— (Shafei Law), 149. 
of two kinds, 34, 127, note. 
sadakah, meaning of, 40, 149. 
gratuitous, meaning of (Shiah 
Law), 173. 
distinction between Hiba and adriat 
or commodatum, 34 ef seq. 
a gift which is bátil (void) and 
a gift which is ghair mukammull 
(incomplete), S6. 
a nr — — a — with 
a condition, 107, 132. 
conditional gifts, which are made 
dependent for their operation 
upon the occurrence of certaincon- 
tingencies, void according to all 
rhe schools, 107. 
with a condition, — is valid whilst 
the condition is void (Hanafi Law), 











10s. 

both condition and — valid,if con- 
dition is subsidiary to the — (Shiah 
Law), ib. 

of land subject to a condition that 
the donee should give the produce 
thereof to the donor for his sup- 
port, if the land be culturable and 
not waste, — valid SI condition 
void (Hanafi Law), 114. 

whether land eal eax ie or waste, 
———— and condition valid (Shiah 

Ww 

of the corpus witha reservation of a 

life-interest in the proceeds, valid, 


e 


E 


Conditions relating to 


INDEX, 


GI FT—(Continued. ) 


of a — lost, ** when recovered " 
bad, 11 


of 2 —nforceable right, valid, 116, , 


with an option to the donee toaccept 
or not, option must be exercised 
— the place when the — is made, 


with an option to the donor to revoke 
at pléasure, — valid, option void, 
116. 

on condition that donor Save an : 
eo — valid, option void, 

a — is not void for an invalid" con- 
dition, 116. 

— ———— (Hanafi Law), 132. 

examples of contingent 

indefinite words of, must be limited 
by fne purpose of ‘the —, 10l, 
note 3. ; pe | 

gd Ee made verbally or in writing, | 

0 E ( 

Transfer of Property Act. leaves | 
untouched these pravistoeu e the 
Mahommedan Law, 40. 

constitution of—no ‘formality nor 
special publicity necessary for, 93. 


what words are sufficient for 
(Sunni Law), 94 e£ seq. 

— — (Shiah Law), 142. 

(Shàfei Law), 108, 115. 

requisites for the validity of, 40, «t 
seq 94. 

1 E py — 

Shafei w), 

seisin, necessary for the vglidjty of, 
94 et seq. 

inoperative, without actual or con- 
structive seisin or ikbaz, 

seisin how to be effected, 99. 

delivery of on.” seisin, when neces 3 
sary, 95, 96. 

authority to take s ur sufti- a 
cient to complete 

ability or power of donee to take 
possession sufficient to validate @ 














ib. 
delivery of possession ipm ee 
when donee already ! — 
of the su ect matter f , 102. »P-- 
— — (Shiah w), 142. | X 
possession of the donee be — 
with the consent the = 
(Hanafi Law), 96, 97. 
—— (Shiah Law), ib. 
— — ri — 
when, note 
invalid, validated by -— — 
73, 74, 1 1 
v hen the. character of the D > 
; the — will b 






























— the donor be ate | 
— be not an idiot, a. di c 
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GIFT— (Contihued.) 


that he be free, 45. 





ikráh (com pulsion,) 45, S. 

—— be the owner*of the subject- 
matter of the —, 48. 

by an insolvent or in fraud of credi- 
tors void, 48—s5l1. 


a married woman is not barred by 


marriage from making*a —, 51. 
by a 
Dat 


rson in death-illness, 
-illness. 


has not made the — through | 


f 


see 


may be made to any person in | 


existence, 57. 

to a child en rentre sa mere valid, 
if the child is born within six 
months from date of gift, ib. 

to an unborn child valid (Shiah 
Law) 58. 


Shiah mw relating to—sammaty of ; | 


139 —148. 

the Shiah and Hanafi schools with 
respect to, the principle features 
of difference between, 139 «f seq. 

umra or life-crant, takes effect as 

hiba (Hanafi Law), 108. 

mere grant of the usufruct 
thing, is an adria*t, ib. 

limited estates recognised by the 
Shiah Law, 109, 111. 

no special words necessary for creat- 
In ne al-umra, as-sukna or ar- 
rukba, 109 et seq. 


in a 


— — — 


a nt of sukna in general terms : 


oes not empower the grantee to 
— his rights to another, 
0. 


—»— @he nsufruct for a fixed period | 
or limited estate, its effect, 110, | 


also note. 


an indefinite period may be revoked | 


at the will of the grantor, ih. 

to a person and *''those whom he 
leaves surviving " conveys a life- 
estate only, 110, 111. 

grant to A and his akab conveys a 
life-estate, 110. 

in favour gf definite individuals 
without s ification of time, 
effect of (Shiah Law), 111. 

a sticcession of  life-estates valid 
(Shiah Law), i+. E 

grant to A and his heirs generation 





after generation or to A and his > 


descendants conveys an absolute 
estate (Shiah Law), 111 «£ seg. 


what may be the subject-matter of, | 


5S ef seq. 
—— (Hanafi Law), 67. 
— (Shafei w), 149. 
æ larger 
( Alam@iri), 39. 


re to an heir, Iawfal © 


ef incorporeal ts and choses in 
action, i zm 
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! GIFT—( Continued.) 


of Mushdéda (Hanafi, Law), 68, 69 e? 
seq. 

+— (Sháfei Law), 6S. ~ - 

— (Shiah Law), 68, 89 ef seq. 

— possession validates, 71, 73, 74, 

Ja . 

actuay Possession not necessary, 
authority to take possession sufti- 

cient, 75, 90. 

in a thing incapable of partition 

valid (Hanafi Law). 63, 77. 

in a thing capable of partition, 
invalid ugless partition be made 
before deliv@éry (Hanafi Law), 65 
et seq. 

rendered valid by means of the 
doctrine of faAlil, ST. 

— — illustrations of the doctrine of 
tahlil T8, et seq. 

of a mansion on which there are 
effects of the donor, 71, 72. 

of shagil or thing which occupies 
another «s lawful; but gifts of 
Mushzhül or thing occupied is un- 
lawful, 72... 

of «thing rendered voit, if right be 
established in part thereof, 73. 

of a share in the profits by one 
partner to another, lawful, i5. 

of specific share in zemindaris y- 
ing revenue separately, valid as 
the doctrine of mush@a does not 
apply to such, 75, 76, 77, 7S. 

of undivided joint property (Aiba- 
bil-mushóa) is not void, But onl 
invalid and possession remedi 
the defect, 74. 

in such a — the quantity must be 
known or specified, 77. 

of (muafi) share to two persons held 
valid, 75. 

of a share in joint property by one 
co-sharer to another, valid, 81. 

of property jointly to two donees 
with power to —— among 
themselves or to e possession, 
valid, i5. 

jointly to an adult and a minor, 
the latter being in the custody of 
the former, or two sons, one adult 
and the other minor, invalid on 


the ground of &, 81, 86. 
device t9 evade ce cA of the 








toa child e» ventre sa mère invalid, 


to à child by a it lawful, 106. 


to a minor 
valid. 





Low), 
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G IF'T— (Concluded.) | 
to minors, what seisin necessary for 


its completion (Shiah Law), 141. 
to an infant by a stranger, seisin 
may be taken by whom, 103, 105. 


when. may an infant himself take 
possession of a — to himself, 
104. s € 

to a minor son by his psrent, ac- 
ceptance unnecessary, when, 102. 

of a child's property invalid even 
for a consideration, 107. 

for a fixed consideration lawful, 
(Shafei Law), 151. 

for an unfixed ponseueremun void 
(Shafei Law7, ib. 

of debts, see Debts. 

of dower, see Dower. 

in the way of God, see Sadakah. 

the thing in which a present is 

delivered, is comsidered part of 

the present (Shafei Law), 151. 
property among children in 

equal shares without distinction 

of sex, lawful (ShaifTei Law), ib. 

when the donor or donee dies before 
completion of, who is entitled to 
it (Sháfei Law), ib. 

to an orphan, who may take posses- 
sion on his behalf, 104. 

to an infant wife,- who entitled to 
possession, 104, 106. 

fo a person, non compos mentis, 
who entitled to possession, 106. 

to a latik or foundling, who entitled 
to possession, ib. 

in jahd= to a bride, taken to the 
house of the husband, 105. 

presents to a bride, 107. 

when a house is once given to an 
infant, and the donor purchases 
another house with the proceeds 
thereof, the latter is the property 
of the minor, ib. 

jointly to two donees, one of whom 
is a minor, 81 ef seq. 

to one child, in exclusion of the 
others legal but sinful, 156. 

to one or more children in prefer- 
ence to the others by father, law- 
ful, 142. 

to A without words of limitation, 
APUL me RECEN (Hanafi Law), | 


of 


1 

life-grants, 139 et seq. 

by way of rukba invalid according 
to all schools of Sunni Law, 138. 

in death-illness, see Death-illness. 

of a chose in action, see Chose in 
action. 

revocation, see Revocation. 


HEIRS— 


who is an heir, 478. 
bequests to, see Bequest. 
wakf on, see Wakf. 


 HIBA—See Gift. 


- 
> ^ s 


— 


— 


- hiba-ba-shart-ul-ewaz or gift witha 
— of change. se its requi- 

sites and effect, 128 

— the effect cf — (Condition) 
— to a Lid 


- 


ed 


- T et ipe ^ E < 


GENERAL INDEN. 


| AIBA Concluded.) 


— 


— — — — — — — — — 


— — — — — 


| 
| 
| 






































Ls 


gift and release do not admit of 
gption of a stipulation, 132. ^ 
hiba-bfi-musháa or gift : of FT on 
divided jomt proper ae yi 
but invalid onl * 
remedies the defi ct, 74. E "n " 
in such a gift quantity n Doe 
specified, 77. 3 
hiba-bileewaz or gift for an. 
or consideration, irrevocaD | 
—— a sale in all its legal ingidents, - 
1 30. - mE "ES 3 
seisin not necessary, i5. a 


NUN 
IOIO - 
vd e. 








AU BS-— z — 
definition of, 109. Ee —. 


IJ ARA— 

definition, 612. 

common bailee, what is @, 615. | 
liable for loss of deposit, whe: ^n, a 


E 








ib. " 

particular bailee, what isa, ib. ^ 
liability of, governed = son- — 
tract, ib. : 


— or farrier, acting e ree- 
ly to customary — not — 
liable in case of accident, ib. | 
gratuitous  bailee — b 
ordinary care, ib. < 
tenant is liable for the — uted 

rent or, when koc. fixed, 
customary rent » 
when the contract of bailment i: 
unqualified or absolute, bailee 
liberty to give the use of th 
deposit to any person, 613. - 
otherwise, when contract fs special, — 
and bailee is liable for amy JS: e 


> 


Joni 


in consequence of a —* 
from the terms the rook, Gi = jH * 3 
IKBAZ— See Seisin. E. 2: = 


IKRAH OR COMPULSION S 
doctrine of, explained, 45 e£ seq E = 
not confined to actual duress af: 

restraint or even threats, bute 
tends to all cases where a pe der 
is deprived of his free will, £i 3 


MA 1MIA S OR ASNA ASHNAR 


IMAMATE-— — = — 
doctrine of, 5. 
distinctive features of. 

between the Sunnisand Shu nie ins, 


IMBECILITY— ET E 


aditrere' 


irvalidates gifts and e contr: ct: J 
42) 44. x Rae: s 


= — » 
PT C = | * 
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INFANTS— See Minors. = 


INHERITANCE— — ^ 

females take s 
sons, 

the children — 

ed from the 

brother's sons, i 

where gro ue d OE 

- the erecti 

be inherit 


GENERAL 


. 
INHERITANCE- (Continued.) 
a synagogue built by a Jew descends 
to his heirs on his death, 51& 
= a church built by a Christian goes 
to his heirs on his@leath, i^. 


INNS— 
See Caravanserai. 
INVESTMENT— * 
@ alteration of, wakf property, 330 
et vos. 


the proceeds of wakf property may | 
be invested in dirhems and dinars, | 
S37. 

proceeds of wakf property may be 
invested in Government securities, 
ib. | 

wakf property may be sold and gro- | 


ceeds fnvested in othef property | 

with the sanction of the Kazi, 337, 

2341 ef seq. | 

ITITHAD— | 
itjihad, 24. 


thre degrees of, recognised by 


Sunnis, ib. 


JEw— 
a—may will his house for religious 
purpgses, 512, 513. 


JI RISPRUDENCE-— 

Islamic, its position, 4. 

Islamic — founded on the Koran, not 
sayings of the Prophet, ib. 

Iskimi® — compare? with other sys- 
tems of —, ib. 

Sunni, elements of, 8, 9. 

Shiah, elements of — 8, 10, 26. 


JURISTS— 
Sunni —, classification of, into 7 ` 
classes by D'Ohsson, sota LE, 30. 


KAZI— 
duties of, whensethere is a conflict 
of opinion and no written law to 
gnide him, 15. 
may remove a rutwalliihoisaslave 
or a Zimmi, 351. 
may remove a mufrralli for breach of 
trust, misfeasance and the like 
causes 366, 367. 365. | 
inay point a substitute, when the 
mutialli is under a temporary dis- | 
s qualification, -< 
sanction of, necessary for the ap- | 


—— gf mutwalli, when Ta 
— necessary to enable a muttali 
to retire from his office, 357. 
when, 2350, 


may appoint trustee 
354. 


— an ontsider mufwaili, although 
the members of the wåkif s family 
be living, 355 e£ seq. 

— a co-mutralii, when benfficial, 





——— authorise a longer 


‘that proa: fo the wwikif. | 


— 
=t 


- 


— 





Tu — 
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KAZI—( Concluded.) = 

may sanction the nrortgage of wakf 
property or a charge on it, 375. 

næy sanction a debt for the repairs 
of wakf property, 373—375. ' 

bas power to fix and incrtase the 
allowances of the mufwalli and 
other s“rvants of the wakf, 372. 

cannof be deprived of his power 
of interference in the manage- 
ment of a a kf, 336. 


.- 


s 

lex loci, none in India, 1. 

in India, chitfis rsonal, 75. 

personal, restricted to frsnomme- 
dans and Hindus, 2, 3, 4. 

of Mussulmans relating to inherit- 
ance and dispositions of property 

Ss by the Legislature, 1, 

Mahommedan — applicable to other 
matters besides inheritance, mar- 
riage an te, 2, 3. 

Mahommedan — founded essentially 
on the Koran, 5, S. 

no distinctio between, ancestral 
and self-acquired RU aei under 
Mahommedan —, 33. 

rights of owners absolute over both 

inds iil ir aperi? © during life and 

restricted to a third to a disposi- 
tion by will, i5. B 


LAND— * 


dedicated for a pings purpose, may 


be sold, when, 317—322. 
dedicated for a cemetery, may be* 
sold, when, i^. è 


LAPSE— 
the death cf a legatee causes the 


legacy to — under the Hanafi 
Law, not ander the Shiah Law, 
591. 

LEASE— 


granted by mufwalli not cancelled 
by his death, 380. 

the lessee of wakf property ma 
plant trees or make erections, 380. 

of wakf property may not be grant- 
ed to a relative of the mufiralli 
without reserving a rent higher 
a the propeé® customary rent, 


neither cestui qui = £ — mutwallé 
can grant a — of wa ro 
x a long period "Maliki fau 
LEASES— 
in the absence of any provision in 
the wakfnamah, the mutwalit 
—— E of land for w 
ri E 
of = hadai fot dot more tet one 
year, 379. 
. Of culturable land for not more than 
three years, ib. S — d 
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614 GENERAL INDEX. 
e | 
LEGATEE- . MOSQU ES— | — 
allotment of the share of a — by the a mosque belongs to no particular . a 
executor, 561, 562. * seet, 310. : 
death of — causes the legacy fo lapse | musalla, meaning of, 304. — 
under the Hanafi Law, but not | constitution of a wakf for,how made, ~~ S; 
under the Shiah Law, 501, see Be- ) iM ef seg., and 624, 637. E 
quest. : once offering up prayers safi- : 
d - ' cient, 306, 624. | 
LUNGAR-KHAN EH — | consignment to a muficalli sui- — — 
meaning of, 302, notë. cient, 3057. i 
materials of a —, may be sold when what may be the subject of v&r — — 
and-for what purvose, 322. for, 307 et seq., — = 
= lace where the namz-id or namdz* | 
MAJORITY "m "OT : — = i-jan/za is usually peters sub- : 
—— ages of, ender Act IX of 1875, ject to the same rules as —^ - Jd | 
the age of — under the Mahom- wi Akar “Lael, a a niinc — : 
medan Law, ib. | re EE x : : | 
! . the public do not acquire any right 
MARRIAGE-— | + in a p without spe- 
Mahommedan Law to be observ CH UE e e E 
by the Judges in suits relating to right of = — — ue 
— and caste, and all relizious people- m m enlarge 
usages and instigutions, 1—4. or reconstruct or im ie ae t 
during — a married woman may room uia eae axe xf. 309 
make any disposition asif a femme for mw = fant hue 
sole. 51. s dedication of —— —— ding 
: : as a mosque valid, w , 15. 
Ta" married woman makinz : when the —— of a wakf fails 
relationship arising out of—no bar | the income — — 
to the revocation of a gift, 122 — aaa ote x n = 
. : when there are two or more wakfe 
MARZ-UL-MOUT-— attached to a mosque; the income 
See Death-illness. of one = be applied for the | 
| benefit of the other, when, 314, 315. - 
MINORITY-— | the wakf on a masjid which isim — — 
: See Majority, see Minors. ruins and not needed, may be  — 
MINORS— | spent on another masjid, 321, 322, 


a ruined mosque may ‘ve “sold for 
what purposes, 319. _ 

the materials of a ruined mosque 
may beapplied to another mosque, 


> » > 


effect of disposition of property by 


gifts to— when complete, 103. 
when acceptance or possession 


unnecessary, 104 ef seq. : : m iF. its Ob- 
presents to—when property of the Mookoof-alaihim, see akf, 


— 1006. jects. 
— dower-debt to—when valid, MUFTI-—(Jurisconsult and Judge.) 


* 7 a duties of, 15. 
gift to an infant wife, 106, 107. e 
presents to an infant bride when | MUJTAHZIDS, ?94. | 
property of the bride, 107. e Imâms, 15. z 
sadakah to — by father while living three orders of, 25. the 
in it, valid, 105. px Jurisptum of - 
gift of the proper of — invalid rst order of, ib. : — 
even for — — 107. —— second order of, ib. : 
when a house is given to a minor —— third order of, i5. =$ 
and with the proceeds thereof 





— — — —Á hM 9 







another is pnrchased by the donor, | MUSTAMIN— | — 
the lat = may bequeath property toa Mass 
m. MEC — man or Zimmi, 513, 516. _ 


ee —— — 


i 5I. 
may not be appointed mutalli, 544. may emancipate his slave, 919. . — 
may be removed, ib. : z ^ will in EUR qa ES 
acts of a minar ON ib. =  Mussulman country, — —— 
recs. of an infant to make a will, | MUSHAA— x =e 
see Will. definition of (Hanafi Law}, 69. 
who is the guardian of an infant, —— C co IATER. a 
SIS SP Se gu , gift of, see Gift. ; AS. ECC. 
MORTGAGE— = doctrines of the school of, 1 ad 
of wakf property, may be made with — 
the sanction of the Kazi, 373, 386. | MUTWALLI— - S 






i 






the mo in possession liable a intment of, sanc E10) 
for damages where — is made — necessary for, wh 
without such sanction, 372. . pointment made «by bene 
of wakf lands illegal, 372, 375, 385. * bait a — 

















